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PUBLIC SERVICE COMMISSIONS 


ALABAMA. 
Railroad Commission. 


Sam P. Kennepy, President, Annis- 
ton. 

‘B. H. Cooprr, Birmingham. 

8S. P. GaILLakD, Mobile. 


ARIZONA. 
Corporation Commission. 


F. A. Jones, Chairman, Phenix. 
A. W. Cole, Phenix. 
W. P. Geary, Phenix. 


ARKANSAS. 
Railroad Commission. 


W. F. McKyicut, Chairman, Little 
Rock. 

J. Sam Row.anp, Little Rock. 

Tuomas E. Woon, Little Roek. 


CALIFORNIA. 


Railroad Commission. 

Max THELEN, President, 833 Market 
St., Sen Francisco. 

Frank R. Devin, 833 Market St., 
San Francisco. 

Epwin O. Eperrton, 833 Market St., 
San Francisco. 

ALEx Gorpon, 833 Market St., San 
Francisco. 

H. D. Lovetanp, 833 Market 8t., San 
Francisco. 


COLORADO. 
Public Utilities Commission. 


Suerminan S. KENDALL, Chairman, 
State Capitol, Denver. 
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M. H. AyreswortH, State Capitol, 
Denver. 

Grorce T. Brapigy, State Capitol, 
Denver. 


CONNECTICUT. 


Public Utilities Commission. 


RicnarpD T. Hiearns, Chairman, Win- 
sted. 

Cuas. C. ELWELL, New Haven. 

Joun H. Hats, South Glastonbury. 


DISTRICT OF COLUMBIA. 
Public Utilities Commission. 
CuagLes W. Kurz, Chairman, Dis- 
trict Bldg., Washington. 

Louis BrownLow, Florence Court, 
Washington. 

OLiveR P. NEwMAN, District Bldg,, 
Washington. 


FLORIDA. 


Railroad Commissioners. 


R. Hupson Burr, Chairman, Talla- 
hassee. 

Newton A. Brrrcu, Tallahassee. 

Roya O. Dunn, Tallahassee. 


GEORGIA. 
Railroad Commission. 
CHARLES M. 
Atlanta. 
JOSEPH F. Gray, Atlanta. 
GrorceE HILLyeEr, Atlanta. 


JAMES A. Perry, Atlanta. 
Pau B. TRAMMELL, Atlanta. 


CANDLER, Chairman, 


IDAHO. 
Public Utilities Commission. 
AXEL P. Ramstepr, President, Boise. 


A, L. FREEHAFER, Boise. 
JOHN W. GraHaM, Boise. 


ILLINOIS. 
Public Utilities Commission. 


Wittram L. O’CoNNELL, Chairman, 
Springfield. 

FRANK H. Funk, Springfield. 

WaLtTer A. SHaw, Springfield. 

Owen P. THompson, Springfield. 

RicwHarp Yates, Springfield. 


INDIANA. 


Public Service Commission. 


Tuomas Duncan, Chairman, State 
House, Indianapolis. 

JAMES L. CLARK, Room 120, State 
House, Indianapolis. 

CHartes A. Epwarps, Room 119, 
State House, Indianapolis. 

JoHN F. McCcure, Room 124, State 
House, Indianapolis. 

CHARLES J. MurPHY, Indianapolis. 


IOWA. 
Board of Railroad Commissioners. 


CiirFrorD THORNE, Chairman, Wash- 
ington. 

JOHN A, GUIHER, Winterset. 

JAMES H. Wiison, 1412 E. Walnut 
St., Des Moines. 


KANSAS... 
Public Utilities Commission. 


JOSEPH L. Bristow, Chairman, To- 
peka. 

C. F. Forry, Topeka. 

JOHN M. Krnxet, Topeka. 


KENTUCKY. 
Railroad Commission. 


LAURENCE B. Finn, Chairman, Frank- 
lin. 
Wiuiam F. Kiar, Lexington. 


PUBLIC SERVICE COMMISSIONS. 


LOUISIANA. 


Railroad Commission. 


SHELBY TAayLor, Baton 
Rouge. 
JouN T. MioHEL, Baton Rouge. 


Burk A. Bripcss, Baton Rouge.. 


Chairman, 


MAINE. 


Public Utilities Commission. 


BENJAMIN F. CLEAVES, 
Augusta. 
CHARLES W. MULLEN, Augusta. 


WILLIAM B. SKELTON, Augusta. 


Chairman,. 


MARYLAND. 


Public Service Commission. 


ALBERT G. Towers, Chairman, Balti- 
more. 

W. Larmp HENRY, Munsey Bldg., Bal- 
timore. 

E. Clay TIMANUS, Muneey Bldg., Bal- 
timore. 


MASSACHUSETTS. 


Public Service Commission. 


FREDERICK J. MaoLzop, Chairman, 
Boston. 

JosePH B. EASTMAN, 1 Beacon St, 
Boston. 

JOHN F. MeaNeEy, Boston. 

Everett E. STONE, Boston. 
( Vacancy.) 


Board of Gas and Electric Light 


Commissioners. 


ALONZO R. WEED, Chairman, 15 Ash- 
burton Place, Boston. 

Morris Scuarr, 16 Ashburton Place, 
Boston. 

Tuomas P. Rugy, 16 Ashburton 
Place, Boston. 


PUBLIC SERVICE COMMISSIONS. 


' MICHIGAN. 
Railroad Commission. 
Lawton T. HemMaANs, Chairman, 602 
Oakland Bldg., Lansing. 
Cc. 8. CUNNINGHAM, 601 Oakland 
Bldg., Lansing. 
Cassius L. Giasgow, Lansing. 


MINNESOTA. 


Railroad & Warehouse Commission. 


Tra B. Miizts, Chairman, 120 State 
Capitol, St. Paul. 

Cuartes E. Ecmquist, St. Paul. 

O. P. B. Jacosson, St. Paul. 


MISSISSIPPI. 


Railroad Commission. 


F. M. SHEPPARD, President, Richton. 
Grorcre R. Epwarps, McCool. 
W. B. Wi1son, Corinth. 


MISSOURI. 
Public Service Commission. 


JoHN M. ATKINSON, Chairman, Jef- 
ferson City. 

Epwin J. BEAN, Jefferson City. 

JOHN KENNISH, Jefferson City. 

Howagp B. SHaw, Jefferson City. 

EuarnE McQuiLyan, Jefferson City. 


MONTANA. 
Railroad Commission. 


J. H. Harr, Chairman, Helena. 
J. E. McCormick, Helena. 
E. A. Morey, Helena. 


NEBRASKA. 
State Railway Commission. 


H. T. CuLagke, Jrz., Chairman, State 
Capitol, Lincoln. 

Tuomas L. Haut, State Capitol, Lin- 
coln. 

H. G. Tay.or, Lincoln. 


NEV ADA. 
Railroad Commission. 


H. F. Banrtrvs, Chairman, Carson 
City. 
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J. F. SoHaueHnessy, Caraon City. 
W. H. Simmons, Carson City. 


NEW HAMPSHIRE. 
Public Service Commission. 


Epwagp C. Nites, Chairman, Con- 
cord. 

Ww. T. GUNNISON. 

Taomas W. D. Wortsen, Concord. 


NEW JERSEY. 
Board of Public Utility Commis- 


sioners. 
RarpH W. E. Donags, 
Camden. 
JoHN J. Treacy, 15 Exchange St., 
Jersey City. 
Joun W. SLocum, Long Branch. 


Chairman, 


NEW MEXICO. 
State Corporation Commission. 


M. 8S. Groves, Chairman, Santa Fe. 
O. L. OwEN, Santa Fe. 
Hue H. WririaMs, Santa Fe. 


NEW YORK. 


Public Service Commission, Ist 
District. 

Epwakp E. McCauzi, Chairman, 154 
Nassau St., New York City. 

WILLIAM HaywagpD, 154 Nassau 8t., 
New York City. 

J. SERGEANT Cram, 154 Nassau St., 
New York City. 

Greorce V. S. WILLIAMS, 154 Nassau 
St., New York City. 

Rosert C. Woop, 154 Nassau S&t., 
New York City. 


Public Service Commission, 2d 
District. 


SeymMouR VAN SANTVOORD, Chairman, 
Albany. 

Devor P. Hopson, Albany. 

WittiaM TemPLe Emmet, Albany. 

JamMeEs O. Cans, Albany. 

Frank Invrng, Albany. 
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NORTH CAROLINA. 


Corporation Commission. 


PUBLIC SERVICE COMMISSIONS. 


PHILIPPINE ISLANDS. 


Public Utilities Commission. 


Epwagp L. Travis, Chairman, Ra- Manrano Cut, President, Manila. 


leigh. 
WirtiiaM T. Lez, Raleigh. 
GrorGE P. PELL, Raleigh. 


NORTH DAKOTA. 
Board of Railroad Commissioners. 


W. H. Srureman, President, Mandan. 
W. H. Mann, New Salem. 
QO. P. N. ANDERSON, Starkweather. 


OHIO. 
Public Utilities Commission. 


BreoHrerR W. WALTERMIRE, Chairman, 
Columbus. 

O. H. Hucues, Columbus. 

L. K. Lanepon, Columbus. 


OKLAHOMA. 
Corporation Commission. 


J. E. Love, Chairman, Oklahoma City. 
GrorcE A. HensHaw, Oklahoma City. 
W. D. Humpueey, Oklahoma City. 


OREGON. 


Railroad Commission. 


STEPHEN BONSAL, Manila. 
Crypre A. DeWrrt, Manila. 


RHODE ISLAND. 
Public Utilities Commission. 


Wirr1am C. Briss, Chairman, 19 Col- 
lege St., Providence. 

SAMUEL E. Hupson, Woonsocket. 

Rosmt F. Ropman, Lafayette. 


SOUTH CAROLINA. 
Railroad Commission. 
G. MoD. Hampton, Chairman, Co- 
lumbia. 
OHN G. RicHARDs, Columbia. 
FRANK W. SHEALY, Columbia. 


_ SOUTH DAKOTA. 
Railroad Commission. 


J. J. Murpuy, Chairman, Pierre. 
P. W. DoucHesrty, Pierre. 
W. G. Surrn, Pierre. 


TENNESSEE. 
Railroad Commission. 
B. A. ENLOE, CHAIRMAN, Nashville. 


,H. H. Hannan, Nashville. 


THoMmMas K. CAMPBELL, Chairman, ' Grorce N. WELCH, Nashville. 


Salem. 

C. B. AITcHIsoN, 252 Court House, 
Portland. 

FRANK J. MILLER, Salem. 


PENNSYLVANIA. 
Public Service Commission. 


Wm. D. B. Arney, Chairman, Harris- 
burg. 

SAMUEL W. PENNYPACKER, 1107 
Franklin Bk. Bldg., Philadelphia. 

Wa, A. Macrs, Harrisburg. 

Joun 8. Riuine, Harrisburg. 

JOHN MonacHamM, Harrisburg. 

Mitton J. BREcHT, Lancaster. 


TEXAS. 


Railroad Conimission, 


ALLISON MAYFIELD, Chairman, Aus- 
tin. 

WILtiaAM D. WILLIAMS, Austin. 

EaRLE B. MAYFIELD, Austin. 


VERMONT. 


Public Service Commission. 


Ropert C. Bacon, Chairman, Brat- 
tleboro. 

WILLIAM R. WakNER, Vergennes. 

WaLTers A. Dutton, Hardwick. 


PUBLIC SERVICE COMMISSIONS. ix 


VIRGINIA. 
State Corporation Commission. 


Rospert R. PRENTIS, Chairman, Rich- 
mond. 

Wo.w1am F. Rae, Richmond. 

J. RICHARD WINGFIELD, Richmond. 


WASHINGTON. 
Public Service Commission. 


CHargLtes A. REYNOLDS, Chairman, 
Olympia. ‘ 

AnTHuR A. Lewis, Olympia. 

Fraxk R. SPINNING, Olympia. 


WEST VIRGINIA. 


Public Service Commission. 


EvLLioTT ##NogTHooTT, Chairman, 


Charleston. 


Witt1amM M. O. Dawson, Charleston. 
E. F. Morean, Charleston. 


WISCONSIN. 
Railroad Commission. 


HALForRD Erickson, Chairman, Madi- 
son. 

WALTER ALEXANDER, Madison. 

Cart D. Jackson, Madison. 


WYOMING. 


The State of Wyoming Public 
Service Commission. 

JOHN B. KENDRICK, Governor, Chair- 
man, Cheyenne. 

Rosekt B. Forsy tHe, Auditor, Vice- 
Chairman, Cheyenne. 

HeemMan B. Gates, Treasurer, Chey- 
enne. 

H. A. Fioyp, Secretary, Cheyenne. 
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Alas Roos. sca Annual Report of the Alabama Railroad Com- 
mission. 

Ariz. C. C. ......Annual Report of the Arizona Corporation 
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Ariz. R. C. ......Arizona Railway Commission Annual Reports. 
1909-10. 

Ark. R. C, ......Arkansas Railroad Commission Annual Re- 
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Annual Reports. 
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Annual Reports. 
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Conn. P. U. C. .. Annual Report of the Connecticut Public Util- 
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Conn. R. C. ..... Annual Report of the Connecticut Railroad 
Commissioners. 1853-1911. 

Dist. Col. P.U.C. Annual Report of the District of Columbia 
Public Utilities Commission. 


Fla. R. GC. ...... Annual Report of the Railroad Commissioners 
for the State of Florida. 

Ga. Re Ciciawes Annual Report of the Railroad Commission of 
Georgia. 

Houston, Tex., P. 

Oi. eee eee Houston, Texas, Public Service Commissioner, 

Annual Reports. 

Te: Re Ce ech eyes Annual Report of the Iowa Board of Railroad 
Commissioners. 

Ida. P. U. C. ....Annual Report of the Idaho Public Utilities 
Commission. 

mm. P. U. C. ..... Annual Report of the Public Utilities Commis- 


sion of Illinois. 

Ill. R. & W. C. ..Annuat Report of the Illinois Railroad and 
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Los Angeles Bd. 
PiU ,..age reacts 


Manitoba P.U. C, 


Mass. High Com. 


Annual Report of the Railroad Commissioners 
of Kansas. 

Annual Report of the Kentucky Railroad Com- 
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Annual Report of the Railroad Commission of 
Louisiana, 


Los Angeles, Gal., Board of Public Utilities 
Annual Reports. 1909-1913. 

Manitoba Public Utilities Commission, Canada, 
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Annual Report of the Massachusetts Board of 
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Commission. (Tel. Cos.) 

.Annual Report of the Massachusetts Public 
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Mass. R. C. ..... Annual Report of the Massachusetts Board of 
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Commission. 

Me. P. U. C. ....Annual Report of the Public Utilities Commis- 
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Mich. R. C. ..... Annual Report of the Michigan Railroad Com- 
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Mo. R. & W. C. . 


N.C.C. CG. .... 
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Annual Report of the Minnesota Railroad and 
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.Annual Report of the Missouri Railroad and 


Warehouse Commission. 
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Annual Report of the Railroad and Public 
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Annual Report of the Railroad Commiesion of 
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Annual Report of the Board of Railroad Com- 
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Annual Report of the Nebraska Board ‘of 
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road Commissioners. Only 1st Annual Re 
port. 1885. 

Neb. S. R. C. .... Annual Report of the Nebraska State Railway 
Commission, 

Nev. P. 8. C. .... Annual Report of the Public Service Commis- 
sion of Nevada. 

Nev. R. C. . . Annual Report of the Railroad Goinntenion of 
Nevada. 

N. H. P. 8. C. ... Annual Report of the New Hampshire Public 
Service Commission. 

N. H.R. C. ..06. Annual Report of the New Hempshire Board 

. Of Railroad Commissioners. 

N. J. R. C. ......New Jersey Board of Railroad Commissioners 
Annual Reports. 1907-1910. 

N. M.S. C. C. ...Aunusl Report ef the State Corporation Com- 
mission of New Mexico. 

Nova Seotia P. 

WiC es acewas . Nova Scotia Board of Commissioners of Public 

ah Utilities, Canada, Annual Reporss. 

N. Y. R. C. ......New York Railroad Commission Reports, —— 
1906. 

Ohio C. of R.& T. Annual Report of the Ohio Commissioner of 
Railroads and Telegraphs. 1867-1905. 

Ohio P. 8S. C. .... Annual Report of the Public Service Commis- 
sion of Ohio. 1912. 

Ohio P. U. C. .... Annual Report of the Public Utilities Com- 
mission of Ohio. 

Ohio R. C. ...... Annual Report of the Railroad Commission of 
Ohio, 1906-1911. 

Okla. C. C. ...... Annual Report of the Corporation Commission 
of Oklahoma. 

Ontario Ry. & 

Mun. Bd. .....Ontario Railway and Municipal Board, Ontario, 

Canada, Annual Reports. 


Ore. R. C. ....-.Annual Report of the Oregon Railrogd .Com- 
mission. 

Pa. P. 8. C. ..... Annual Report of the Pennsylvania Public 
Service Commission. 

Pa.-8. RC. sce Annual Report of the “Pennsylvania State 


Railroad Commission. 

Quebec P. U. C. Quebec Public Utilities Commission, Canada, 
Annual Reports. 

R. I. P. U. C. ...Annual Report of the Public Utilities Commis- 
sion of Rhode Island. 

RI. R. G. ......Rhode Island Railroad Commission Annual 
Reports. 1889-1911. 

8. D. R. C. .....Annual Report of the South —s Railroad 
Commissioners. 

Pex. R. ©........ Annual Report of the Ae iipoad <Comnwiinalee of 
Texas. 
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Ann. Rep. Va. 8. 0, 0. ......Annual Report of the State Corporation Com- 
mission of Virginia. 
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of Vermont. 
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© “« wW. V. P. 8. C. .. Annual Report of the Public Service Commis- 
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Commission Leaflet. 
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Biennial Reports. 
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Commission. 
be “ Miss. R. C. ..... Biennial Report of the Mississippi Railroad 
Commission. 
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Reports. 
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Acquackanonk v. Erie R. Co. ..........cc000, (New Jersey) (mem.) 
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Ainsworth Teleph. Co., In Re .............e00.. (Nebraska) (mem.) 
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DISTRICT OF COLUMBIA PUBLIC UTILITIES COMMISSION. 


IN RE AUTO LIVERY COMPANY et al. 
{Order No. 158; Formal Case No. 32; P.U.C. No. 1507/5.] 


Valuation — Working capital. 

A reasonable amount should be allowed for working capital in 
the valuation of a utility’s property, which should include the material 
and supplies which experience has shown to be necessary to be kept on 
hand, and enough cash to pay expenses until the collection of revenues 
provides a sufficiency. 


Valuation — Working capital — Materials and supplies. 

The cost price of materials and supplies which an auto-livery 
and taxicab company had on hand at the date of the valuation was 
included by the Commiasion in its allowance of working capital in arriv- 
ing at the value of the company’s property, where there was no sugges- 
tion that such amount did not satisfy the requirements of the company 
at that time. 


Valuation — Working capital — Insurance. 

One half the sum paid in advance by an auto-livery and taxicab 
company for insurance was included by the Commission in its allowance 
of working capital in arriving at the value of the company’s property, 
where it appeared that the company distributed this item by charging 
an equal portion thereof to expenses monthly. 


Valuation — Working capital — Licenses. 

One half the sum paid in advance by an auto-livery and taxicab 
company for licenses was included by the Commission in its allowance 
of working capital in arriving at the value of the company’s property, 
where it appeared that the company distributed this item by charging 
an equal portion thereof to expenses monthly. 

P.U.R.1915E. ’ 
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Valuation —Warking capital — Tazes. 

A. claim of one half of the amount of annual taxes as an allow- 
ance ‘for working capital was excluded by the Commission in arriving 
at the-value of an auto-livery and taxicab company’s property, on the 
ground that no capital was necessary for taxes that were not paid in 
advance, and that they should be accrued from charges to the income 

, account monthly for payment at the end of the fiscal year. 
_ Yaltation — Working capital — Cash. 

The sum of $4,000 as cash in hand to meet the regular. expense 
payments of an auto-livery and taxicab company was held sufficient by 
the Commission in making an allowance for working capital in arriving 
at the value of the company’s property in view of the experience of 
similar companies. 

Valuation — Going value — Service of officer. 

A claim for the allowance as going value of a sum for the value 
of services rendered by an officer of an auto-livery company, for which 
no salary was paid, was excluded by the Commission in arriving at the 
value of the company’s property, where it appeared that the company 
having but a nominal cash capital, the acquisition of its property re- 
sulted solely from the services of the officer, and that therefore their 
value was represented by the value of the property. 


Depreciation — Rate — Motor-cabs. 
An auto-livery and taxicab company was ordered to conform its 
depreciation account to a rate of 19.7 per cent on the cost of property 
new for motor cabs. 


Depreciation — Rate — Furniture and equipment. 

An auto-livery and taxicab company was ordered to conform its 
depreciation account to a rate of 9.3 per cent on the cost of property 
new for office furniture and fixtures, machine shop, tire room, ahd mis- 
cellaneous equipment. 


[July 21, 1915.] 


Proceepines for the valuation of the property of an auto- 
livery and taxicab company. The cost of reproduction new was 
fixed at $129,022.48; the cost of reproduction new, less depre 
ciation, was fixed at $75,751.75. 


Kutz, Chairman: Paragraphs 6, 7, and 8 of the Public 
Utilities law provide: i 

“Par. 6. That the Commission shall ascertain, as soon and 
as nearly as practicable, the amount of money expended in the 
construction and equipment of every public utility, including 
the amount of money expended to procure any right of way; 
also the amount of money it would require to secure the right 
of way, reconstruct any roadbed, track, . . . and any other 


property or instrument not included in the foregoing enumera- 
P.U.R.1915E. 


IN RE AUTO LIVERY CO. 3 


tion uged in or useful to the business of such public utility, and 
to replace all the physical properties belonging to the public 
utility. . . 

“Par. 7. That the Commission shall value the property of 
every public utility within the District of Columbia actually 
used and useful for the convenience of the public at the fair 
value thereof at the time of said valuation. 

“Par. 8. That before final determination of such value the 
Commission shall, after notice of not less than thirty days to 
the public utility, hold a public hearing as to such valuation in 
the manner hereinafter provided for a hearing, which provi- 
sions, so far as applicable, shall apply to such hearing. The 
Commission shall, within ten days after such valuation is de- 
termined, serve a statement thereof upon the public utility in- 
terested, and shall file a like statement with the District Com- 
mittees in Congress.” [37 Stat. at L. 978, chap. 150.] 

In compliance with this law, an inventory of the property of 
the utility was made as of June 30, 1914, and a valuation made 
thereof. A copy of this inveritory and valuation was furnished 
to the utility on May 1, 1915, together with a notice that a pub- 
lic hearing as to such valuation would be held on June 7, 1915. 
The hearing was held in accordance with the notice, at which 
all parties concerned were given an opportunity to make claim 
for any additional values, physical or otherwise, that may have 
been omitted from the tentative valuation, and also to make any 
arguments as to the method by which a fair value of the prop- 
erty of the utility should be determined. The arguments pre- 
sented by the representative of the utilities were supplemented 
by a letter in the nature of a brief submitted by the utility’s 
attorney to the Commission on June 21, 1915. 

The utility accepted without objection the valuation made by 
the Commission so far as the purely physical property is con- 
cerned. 

The utility claims that working capital should be allowed as 
shown by the following items, v2z.: 


(a) Parts and supplies ........ ccc ccc avec cc ccvcccvveccccece $5,854.58 
(b) Insurance $8,154.64 (half) ...... cc ces wcrc cc ccucevenvece 4,077.32 
(c) Licenses GOZ2.25 (halt) .cuvct scene ce cascute aus 346.13 
(d) Taxes 794.80. (DO) ccc ceed Kad eae AN ke eee ws 868.90 
(e) Cash required to be in hand ........... cece cere cece eines 6,000.00 


Total: iss os%e ss Bs lersticena re a vecariet oes eee lal wre a cuprine peel ea bre. rere ome x $17,146.93 
P.U.R.1915E. 
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The Commission is of the opinion that there should,be al- 
lowed a reasonable amount of working capital. The amount 
necessary will vary with the kind of utility and with varying 
business practices. It should include the material and supplies 
which experience has shown to be necessary to be kept on band 
and enough cash to pay expenses until the collection of revenues 
provides a sufficiency. 

In that light the claims are considered below in detail. 

Paris and Supplies.—Reference to the transcript of the hear- 
ing on page 5, the testimony of Mr. Mattingly, gives the above 
claimed amount as the value of material and supplies on hand 
December 31, 1914. This valuation is made as of June 30, 
1914, at which time the value of the material and supplies on 
hand, taken at their cost price, was $5,303.13. There is no 
suggestion that that amount did not satisfy the requirements 
of the company at that time. It is therefore taken to be rea- 
sonable. 

Prepaid Insurance.—It is necessary for the company to pay 
its insurance premiums in advance. They aggregate about $8,- 
000. Since an equal portion is charged to expenses monthly, 
it follows that half the amount, or $4,000 for the year, would 
allow for the insurance expenses. 

Prepaid Licenses approximate $750 a year. Since an equal 
portion is charged to operating expenses monthly, half the 
amount, or $375, would allow for prepaid licenses. 

Taxes.—One half of the annual taxes, $868.90, is claimed as 
working capital. Taxes are not paid in‘advance. They should 
be accrued from charges to the income account monthly for pay- 
ment at the end of the fiscal year. None of the capital of the 
company is necessary for their payment, and therefore no al- 
lowance should be made for the item. 

Cash.—The company usually keeps a larger balance of cash 
on hand than is absolutely necessary to meet its regular expens 
payments. The frugal management of cash as shown by the 
experience of other companies in the same business would make 
it possible to meet the expenses of this company with an allow- 
ance of $4,000. 

The Commission is therefore of the opinion that $14,000 is 


a reasonable allowance for the working capital of this utility. 
P.U.R.1915E. 
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The utility makes claim for $21,000 for “the reasonable value 
of the services rendered by Mr. A. L. Cline as manager, treas- 
urer, etc., of the Auto Livery Company, for which he drew no 
salary from it and has not been paid;” arguing that this amount 
“should be treated as a charge against said company and added 
to the present physical value of its property as ‘going value.’ ” 

It is a fact that the business was begun originally with a 
smal] amount of cash, and none subsequently added to it, and 
that its growth and success are due to the efforts of Mr. Cline. 
His services were practically all that was put into the business. 
The value of the property of the company at the present time 
is the measure of the value of those services for which no salary 
has been paid. 

The Commission therefore finds the following values as of 
June 30, 1914: 


Cost of Reproduction New and Cost of Reproduction New Less Depreciation. 


: : New Less 
Classification. New. Depreciation. 

1. Office furniture and fixtures ....... ereehaee $3,018.65 $1,582.29 
2. Motor cabs ......... ieee eat wees Gees 108,865.00 58,725.00 
3. Machinery and tools ...........sccceccees 2,000.00 833.06 
Total items 1, 2, and 3) .......ceeee. $113,883.65 | $61,140.35 

4. Add 1 per cent (see note below) .......... 1,138.83 611.40 
Total items 1 to 4 ......... S aieiee eae oe $115,022.48 | $61,751.75 

5. Material and supplies ............ ceuee cee 5,303.13 §,303.13 
6. Additional working capital ....... jose aed 8,696.87 8,696.87 
TOU iwi takes Meenas aceies eae kas ses $129,022.48 | $75,751.75 


Note.—Item 4 includes legal work, organization, omissions, and contin- 
gencies. 


In addition to the above values the Commission finds the 
following: 


ded in the construction and equipment of the utility as 


own by the utility’s records .......... cece cece econ ceenes $126,847 .97 
Subecribed by stockholders ............ 0. ceeeercncees iesucn © 0.00 
Accrued depreciation as shown by the utility’s records ........ $ 46,513.26 
Accrued depreciation as found by the Commission ............ $ 53,270.73 


Paragraph 16 of the Public Utilities law prescribes: 
“Par, 16. That every public utility shall carry a proper and 
adequate depreciation account. The Commission shall ascer- 


tain and determine what are the proper and adequate rates 
P.U.R.1915E. 
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of depreciation of the several classes of property of each public 
utility. These rates shall be such as will provide the amounts 
required over ‘and above the expense of maintenance to keep 
such property in a state of efficiency corresponding to the pro- 
gress of the industry. Each public utility shall conform its 
depreciation accounts to such rates so ascertained and deter- 
mined by the Commission. . . .” 

The Commission finds that the following annual rates of 
depreciation are proper and adequate for the several classes of 
property, and it is therefore— 

Ordered: 

That the Auto Livery Company and the Federal Taxicab 
Company conform their depreciation accounts to these rates of 
depreciation based on the cost of property new: 


MOtOr: CADG osc cubes eneeisens ae etetumesiiwsesaneatesenuere sea 10d Ge 
Office furniture and fixtures, machine-shop equipment, tire room equip- 
ment, and miscellaneous equipment ..........06. Cocees corcccoes 9.3% 


DISTRICT OF COLUMBIA PUBLIC UTILITIES COMMISSION, 


IN RE BARNETT TAXICAB COMPANY. 
[Order No. 157; Formal Case No. 23; P. U. C. No. 1506/6.] 


Valuation — Working capital — Taxicab company. 

A taxicab company the present value of whose property was found 
to be $8,989 was allowed a working capital of $700, consisting of ma- 
terials and supplies $100, prepaid insurance $75, prepaid licenses $25, 
and cash $500. 

Depreciation — Rates — Motor cabs — Furniture and equipment. 

The rate of depreciation for motor cabs was found to be 15.7 
per cent and for office furniture and fixtures, machine-shop equipment, 
and miscellaneous equipment of a taxicab company, 9.5 per cent, such 
rates to be based on the cost of reproduction new of the property on 
hand at the time of the valuation and on the original cost new in the 
case of property acquired thereafter. 


{July 21, 1915.] 


VatuatTion of the property of the Barnett Taxicab Company. 
The total cost of reproduction new was found to be $22,550.34, 
and the total cost of reproduction new less depreciation to be §9,- 


779.83. 
P.U.R.1915E. 
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Kutz, Chairman: Paragraphs 6, 7, and 8 of the Public Utili- 
ties law provide: 

“Par. 6. That the Commission shall ascertain, as soon and as 
nearly as practicable, the amount of money expended in the con- 
struction and equipment of every public utility, including the 
amount of money expended to procure any right of way; also the 
amount of money it would require to secure the right of way, 
reconstruct any roadbed, track, . . . and any other property 
or instrument not included in the foregoing enumeration used in 
or useful to the business of such public utility, and to replace all 
the physical properties belonging to the public utility. . . 

“Par. 7. That the Commission shall value the property of 
every public utility within the District of Columbia actually used 
and useful for the convenience of the public at the fair value 
thereof at the time of said valuation. 

“Par. 8. That before final determination of such value the 
Commission shall, after notice of not less than thirty days to 
the public utility, hold a public hearing as to such valuation in the 
manner hereinafter provided for a hearing, which provisions, so 
far as applicable, shall apply to such hearing. The Commission 
shall, within ten days after such valuation is determined, serve a 
statement thereof upon the public utility interested, and shall file 
a like statement with the District Committees in Congress.” [37 
Stat. at L. 978, chap. 150. ]} 

In compliance with this law, an inventory of the property of 
the utility was made as of November 30, 1914, and a valuation 
made thereof. A copy of this inventory and valuation was fur- 
nished to the utility on April 29, 1915, together with a notice 
that a public hearing as to such valuation would be held on June 
7, 1915. The hearing was held in accordance with the notice, at 
which all parties concerned were given an opportunity to make 
claim for any additional values, physical or otherwise, that may 
have been omitted from the tentative valuation, and also to make 
any arguments as to the method by which the fair value of the 
property of the utility should be determined. 

The utility accepted without objection the valuation made by 
the Commission so far as the purely physical property is con- 
cerned, and on June 19, 1915, through its attorney, advised the 


Commission: “We have decided that your valuation in the sum 
P.U.R.1915E. 
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of $8,989 is a fair and equitable valuation of the property as it 
now exists.” 

The utility claims that working capital should be allowed to the 
amount of $500. 

The Commission is of the opinion that there should be allowed 
a reasonable amount of working capital. The amount necessary 
will vary with the kind of utility and varying business practices. 
It should include the material and supplies which experience has 
shown to be necessary to be kept on hand, and enough cash to pay 
expenses until the collection of revenues provides a sufficiency. 

Considering in that light the details of the claim: . 

Material and Supplres.—This company finds it more satisfac- 
tory and economical to purchase supplies and parts for repairs as 
they are needed, than to keep any considerable quantity on hand. 
Those on hand are fairly valued at $100. 

Prepaid Insurance.—The prepaid insurance premiums. aggre- 
gate about $150, half of which should allow for insurance 
expenses, v7z., $75. 

Prepaid Licenses approximate $50; $25 would therefore allow 
for them. | 

Cash.—It is believed that $500 for current use will supply all 
of the company’s requirements. 

The Commission is therefore of the opinion that $700 is a 
reasonable allowance for the working capital of this utility. 

The Commission therefore finds the following values as of 
November 30, 1914: 


Cost of Reproduction New and Cost of Reproduction New Less Depreciation. 








‘ ; New Less 

Classification. New. Depreciation. 
1. Office furniture and fixtures ........ece00. $46.00 $19.90 
2. .MOCOP ‘CA0B 55 © ies Grd seks wee ee eew eee 20,900.00 8,545.00 
3. Machinery and tools ........-cccceceecens 688.00 425.04 
Total items 1, 2, and 3 ............000- $21,634.00 $8,989.94 
4. Add 1 per cent (see note below) .......... 216.34 89.89 
' Total items 1 to 4 wo... cece eee c creer $21,850.34 $9,079.83 
. §&. Material and supplies .............0ec cee: 100.00 100.00 
6. Additional working capital .........e.e0: 600.00 600.00 
LOURD sci. daera bow Gedo bee ee snes ewe s= $22,550.34 $9,779.83 


Note.—Item 4 includes legal work, organization, omissions, and contin- 


gencies. 
P.U.R.1915E. 
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In addition to the above values the Commission finds the fol- 
lowing: 


Subscribed by stockholders .........cecccccccceccvvsscceseces $ 0.00 
Accrued depreciation as shown by the utility’s records ......... $ 0.00 
Accrued depreciation as found by the Commission ....... oeecees $12,770.51 


The company has not heretofore kept its books and accounts in 
such a manner that it is possible to obtain from them the amount 
expended in the construction and equipment of the utility. 

Paragraph 16 of the Public Utilities law prescribes: 

“Par. 16. That every public utility shall carry a proper and 
adequate depreciation account. The Commission shall ascertain 
and determine what are the proper and adequate rates of depre- 
ciation of the several classes of property of each public utility. 
These rates shall be such as will provide the amounts required 
over and above the expense of maintenance to keep such property 
in a state of efficiency corresponding to the progress of the in- 
dustry. Each public utility shall conform its depreciation ac- 
counts to such rates so ascertained and determined by the 
Commission. ne ‘ | 

The Commission finds that the following annual rates of 
depreciation are proper and adequate for the several classes of 
property, and it is therefore— 

Ordered: 

That the Barnett Taxicab Company conform its depreciation 
accounts to these rates of depreciation, and that in the case of 
property on hand November 30, 1914, these rates be based on the 
cost of reproduction new of the property, and in the case of prop- 
erty acquired subsequent to that date, the rates of depreciation 
be based on the original cost new: 

b 


MOCOR CRB 5 5.855 ns oi eh cra oa ie ae be Se be eee 15.7% 
Office furniture and fixtures, machine-shop equipment, and miscel- 
laneous equipment COOH H OO C OHS ORE LES EEL EES EESEEEDE ecoaercoecone 9.5% 


P.U.B.1916E. 
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ILLINOIS PUBLIO UTILITIES COMMISSION, 


STATE PUBLIC UTILITIES COMMISSION EX REL. ALTON 
BOARD OF TRADE et al. 
v. 
ATCHISON, TOPEKA, & SANTA FE RAILWAY COMPANY 
et al. 


{No. 2243.] 


Common carriers=—Terminal industrial railroad — Maintenance of 
joint and through rates. 
A terminal railroad having about 25 miles of main tracks and 
16 miles of siding, and serving various industries by means of private 
sidings, and having connections with all of the trunk lines of railroads 
in its locality, is a common carrier entitled to a joint rate with the 
other railroads with which it connects. 


[July 14, 1915.] 


APPLIoATION to suspend tariffs published by various Tlinois 
carriers which canceled through rates with the Illinois Terminal 
Company; application granted. 


By the Commission: In this matter it appears that on the 
Sth day of March, 1914, the Alton board of trade and others 
petitioned this Commission to suspend all tariffs published by 
the various Illinois carriers, canceling through rates and joint 
working arrangements with the Illinois Terminal Railroad, and 
to enter upon hearing regarding the reasonableness and justifi- 
cation of said tariffs. 

That on the 27th day of March, 1914, the Commission acted 
upon said petition and issued an order suspending such schedules 
until the 30th day of July, 1914. 

That this Commission issued subsequent orders keeping the 
said tariffs under suspension until the 30th day of May, 1915, 
and the carriers voluntarily retained said tariffs under suspen- 
sion until the 15th day of July, 1915. 

On the 29th day of January, 1915, a hearing was held be- 
fore the Commission in the city of Springfield, and petitioners 
and respondents were fully represented. 


At said hearing testimony was taken which pertained to the 
P.U.R.1915E. 
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question whether said Illinois Terminal Railroad was a common 
carrier or not; and it was stated by the carriers that no objec- 
tion to the cancelation of such schedules would be offered if 
said Illinois Terminal Railroad was found to be a common 
carrier. 

The Illinois Terminal Railroad operates from Alton to For- 
mosa Junction, Ilinois, a distance of 21 miles, and serves a 
large manufacturing district. It has track connection with 
practically all of the Truck Line Carriers operating north and 
east of East St. Louis, and thereby enables the manufacturer 
or jobber of Alton and its vicinity to handle his product through 
without the necessity of delay in large terminals. 

The carriers’ testimony gives the impression that their action 
was taken as the result of the Eastern Five Per Cent Case heard 
by the Interstate Commerce Commission. It was suggested 
that the Interstate Commerce Commission had there recom- 
mended the canceling of arrangements with so-called industrial 
roads. Section 10 of the act creating the Public Utilities Com- 
mission of Illinois defines the term “common carrier” as fol- 
lows: ‘The term ‘common carrier,’ when used in this act, in- 
cludes all railroads, street railroads, express companies, private 
car lines, sleeping car companies, fast freight lines, steamboat 
lines and other common carriers by water, and every corpora- 
tion, company, association, joint stock company or association, 
firm, partnership or individual, their lessees, trustees, or re- 
ceivers appointed by any court whatsoever, owning, operating or 
managing any such agency for public use in the transportation 
of persons or property within this state.” 

A part of the testimony of General Freight Agent J. C. Ryan 

of the Illinois Terminal Railroad is in substance as follows: 

That said railroad was incorporated in 1895 under the gen- 
eral railroad law of Illinois of 1872, to furnish terminals in 
and develop the industrial district of Alton; 

That the Illinois & Mississippi Valley Terminal Railroad 
Company was incorporated in 1899 under the same law to build 
and operate a railroad from Alton to Edwardsville, Edwards- 
ville to Belleville, Belleville to East Carondolet, all points in 
Nlinois ; 

That the two companies were consolidated in 1899 under the 
P.U.R.1915E. 
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name of the Illinois Terminal Railroad Company, which is the 
present company which owns and operates this railroad ; 

That the capitalization is $500,000 and the outstanding bond- 
ed indebtedness is $450,000; 

That both the stock and bonds are owned by various individ- 
uals, with the exception of $40,000 worth of bonds in the 
treasury of the Illinois Terminal Railroad Company; 

That none of the stock or bonds is owned by an industry 
located on its line; 

That the company owns and operates 25.1 miles of main track 
and 16.94 miles of side tracks, has 9 locomotives, 80 freight 
cars, 2 passenger cars, 4 cabooses, 1 steam shovel, 1 wrecking 
crane, and 2 wrecking cars; maintains a large classification 
yard; a 12-stall roundhouse; a well-equipped repair shop and 
machine shop; freight warehouses and team tracks at various 
points; and that the company serves by individual sidings, 37 
industries ; 

That the company connects with 12 other lines and maintains 
joint rates with these lines and their connections; 

That it files tariffs with the Interstate Commerce Commis- 
sion and the State Public Utilities Commission; and files with 
said Commissions the reports required of common carriers; 
and that it holds itself out to the public as a common carrier. 

The Commission having considered the evidence and the ar- 
guments of counsel and being fully advised in the premises, 
finds that the Illinois Terminal Railroad (Company) is a com- 
mon carrier, and is entitled to the establishment and mainte- 
nance of reasonable through or joint rates with the other respond- 
ents; and that the schedules filed by such respondents or their 
agents, in so far as they purport to cancel the application of 
through rates or joint rates over the lines of said Illinois Ter 
minal Railroad (Company) and of such respondents between 
the Alton manufacturing district in Illinois and other points 

in Illinois, are unjust and unreasonable: 

It is therefore ordered that all such schedules or tariffs filed 
with this Commission by the respondents or any of them or by 
their agents, in so far as they purport to cancel the application 
of through routes or joint rates over the lines of said Illinois 


Terminal Railroad (Company) and of such respondents be- 
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tween the Alton manufacturing district in Ilinois. and other 
points in Illinois, be and the same are hereby declared to be 
unjust and unreasonable, and of no effect, and they are hereby 
canceled and annulled; and that a copy of this order shall be 
served upon all said respondents and upon W. H. Hosmer, agent, 
and Eugene Morris, agent. 


ILLINOIS PUBLIC UTILITIES COMMISSION. 


FARMERS MUTUAL TELEPHONE COMPANY OF 
LOSTANT, ILLINOIS, 
v. 
CENTRAL UNION TELEPHONE COMPANY et al. 


{[No. 3538.] 


Service — Telephone — Physical connection — Shorter route. 

In determining whether physical connection between the lines of 
two telephone companies shall be made through the exchange of a com- 
pany competing with applicant, or through the exchange of a fourth 
company, some consideration should be given to the fact that certain 

_ Inesgages would reach their destination by a more direct route and with 
less switching if connection were made through the exchange of the 
fourth company than if made through the exchange of the competing 
company; but this factor is not controlling where it appears that con- 
nection by the more direct route would injure the business of the com- 
peting company, that only 25 per cent of the toll business would be 
affected, and in the absence of evidence that the connection by the longer 
route is not practicable. 

Service — Telephone — Physical connection— Competing company. 

Physical connection between the lines of two telephone com- 
panies was ordered to be made through the exchange of a competing 
company rather than through the exchange of a company located at 
another place, such connection to be made at the cost of the complain- 
ant and on such terms as to prevent loss of business to the competing 
company, where it appears that such connection was the only practicable 
manner of providing adequate toll facilities for the complainant. 


[July 22, 1915.] 


THE complainant in this case asked for physical connection 
with the lines of the Central Union Telephone Company and the 
Tonica Telephone Company. The Central Illinois Independent 


Telephone Company being a competitor of the complainant, and 
P.U.R.1915E. 
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having physical connection with the lines of the Central Union 
Telephone Company, was made a party to the proceeding. The 
Central Union Telephone Company had no exchange at the place 
where the exchange of complainant was located. The complain- 
ant could obtain physical connection with the lines of the Central 
Union Telephone Company either through the exchange of the 
Tonica Company or through the exchange of the Central Illinois 
Independent Telephone Company, the latter’s lines being con- 
nected with the lines of the Central Union Telephone Company 
by a longer route. The Tonica Company was willing to make the 
connection. The Central Union Telephone Company was willing 
to handle the toll business of complainant, but asked that the con- 
nection be made through the exchange of the Central Illinois 
Independent Telephone Company. The Commission ordered 
that the connections be made at the latter point. 


By the Commission: Petition in this case represents that the 
complainant is engaged in the operation and management of a 
telephone system in and around the village of Lostant, La Salle 
county, Illinois; that the defendants, Central Union Telephone 
Company and Tonica Telephone Company, are public utilities 
and have refused and neglected to receive, transmit, and deliver 
messages from the complainant; that the Central Union Com- 
pany accepts messages from and delivers messages to other 
companies via Tonica, viz.: The McNabb Mutual Telephone 
Company and Florida Mutual Telephone Company, and that the 
refusal on the part of the Central Union Company to accept mes- 
sages from and deliver messages to the Farmers Mutual Company 
via Tonica, constitutes a discrimination and is in violation of 
§§ 36 and 44 of the act to provide for the regulation of public 
utilities. 

Hearing was held at Springfield, Illinois, April 20, 1915. 
Alfred H. Bell and W. ©. Lynch appeared for the petitioner; 
C. H. Rottger appeared for the Central Union Telephone Com- 
pany and C. R. Ong and W. H. Mays appeared for the Tonica 
Telephone Company. 

It appeared from the testimony that the Central Union Tele- 
phone Company has no direct connection with Lostant; that it 


has a physical connection with the Tonica Telephone Company at 
P.U.R.1915E. 
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Tonica, also a physical connection with the Central Illinois In- 
dependent Telephone Company at Rutland; that the Central 
Illinois Company operates an exchange at Lostant; that all toll 
messages between Lostant and points reached over the lines of the 
Central Union Telephone Company, and its connecting compa- 
nies, are routed over the lines of the Central Illinois Company 
eva Winona and Rutland; that a connecting line is maintained 
between the Farmers Mutual Company and the Tonica Com- 
pany; that the Tonica Company is willing to accept and deliver 
toll messages from and to Lostant over such line wa Tonica, and 
that it is estopped from handling such messages to points reached 
over the lines of the Central Union Company because of the re- 
fusal of the Central Union Company to receive and deliver such 
messages. . 

The Tonica Company protested against any complaint being 
directed against it, and, it appearing that the Central Illinois 
Independent Telephone Company should have been made a party 
to the proceeding, leave was granted the petitioner to file an 
amended petition and the case was continued. 

Hearing on the amended petition was held at Springfield, Ill- 
inois, May 18, 1915. Honerable William Scanlan, attorney, 
appeared for the petitioner, C. H. Rottger again appeared for the 
Central Union Telephone Company, and F. X. Ames appeared 
for the Central Lllinois Independent Telephone Company. 

It appeared from the testimony presented by the petitioner 
that the Farmers Mutual Telephone Company serves about 200 
subscribers in and around the village of Lostant; that these sub- 
scribers cannot get long distance connection; that there is con- 
siderable demand for long distance connection, particularly with 
Ottawa, which is the county seat of La Salle county; that the 
natural route for business between Lostant and Ottawa, and other 
points in La Salle county and beydnd, is va Tonica and La Salle; 
that the Farmers Mutual Company and the Tonica Company own 
jointly a No. 12 iron metallic circuit between Lostant and Ton- 
ica, and that this line should be used in the handling of business 
with Lostant and an indirect connection established between the 
lines of the Farmers Mutual Company and the toll line system of 
the Central Union Company. 


It eppeared from the testimony of Mr. Ames that the Central 
P.U.R.1915E. 
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Illinois Independent Telephone Company, a commercial com- 
pany, capitalized at $75,000, operates a general telephone system 
consisting of local exchanges and connecting toll lines in Mar- 
shall, La Salle, and Livingston counties, with its principal place 
of business at Rutland, Illinois; that in 1906 the Central Illinois 
Company acquired by purchase a telephone exchange at Lostant; 
that subsequently on account of some dissatisfaction among the 
rural subscribers of the Lostant exchange, another company was 
formed which was operated on a so-called mutual or co-operative 
plan; that through the efforts of the Mutual Company a great 
many subscribers of the Central Illinois Company discontinued 
their service, so that the number of subscribers served by it was 
reduced from 170 in 1906 to 49 in 1915. 

It further appeared that, of the 24 business houses in the vil- 
lage of Lostant that have telephone service, 20 have the service of 
the Central I!linois Company; that the Farmers Mutual Com- 
pany has only a few more subscribers in the village proper than 
the Central Illinois Company ; that in 1911, through the influence 
of the Central Union Company, an effort was made to consolidate 
or merge the two exchanges at Lostant, and that several proposi- 
tions were made to the Farmers Mutual Company by the Central 
Illinois Company. Nothing was accomplished through these 
negotiations and the matter was carried along until February, 
1915, when the Farmers Mutual Company filed complaint with 
the Commission. 

Mr. Ames contended that the Central Illinois Company had 
been ready and willing at all times to make connection with the 
Farmers Mutual Company or to dispose of its property at the ap- 
praised value of the physical plant. He further contended that 
for the Central Union Company to handle business with Lostant 
via Tonica would result in irrevocable injury to the Central Illi- 
nois Company, and that the amount of business handled with 
Lostant does not justify any change in the present routing. 

It appeared from the testimony of Mr. Rottger that the present 
arrangement is entirely satisfactory to the Central Union Com- 
pany; that the amount of business handled with Lostant does not 
justify any change in the routing; that the plan proposed by the 
petitioner would result in a split report of the business with Jos- 


tant which would cause confusion, not only in the routyg of 
P.U.R.1916E. 
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messages, but in the checking and the apportioning of commis- 
sions and pro-rates ; that the Central Dnion Company is perfectly 
willing to extend to the Farmers Mutual Company the use of its 
toll line system, but that all of the business with Lostant should 
be handled through the exchange of the Central Illinois Com- 
pany. 

The complainant company at one time had an indirect connec- 
tion with the Central Union Company, but it appears that this 
connection was mutually unsatisfactory and was discontinued. 
The Central Union Company subsequently was unable to effect 
any satisfactory arrangement with the complainant company for 
the handling of toll messages at Lostant, and, in consequence. of 
this fact, entered into the present agreement with the Central 
Illinois Company. 

Unquestionably, the possession of a toll connection with the 
Central Union Company is an asset of considerable value to the 
Central Illinois Company, since if it were not for this connection, 
most of the Lostant subscribers of the Central Illinois Company 
would take the service of the complainant company, whose rates 
for local service are very much lower than those of the Central 
Illinois Company. 

To authorize the establishment of a toll connection between the 
Farmers Mutual Company and the Central Union Company 
through Tonica, and at the same time allow the continuance of 
the present arrangement between the Central Union Company 
and the Central Illinois Company, would not only result in a 
considerable loss to the Central Illinois Company and an unneces- 
sary expense to the Central Union Company, but would also tend 
to aggravate and prolong the unsatisfactory competitive condi- 
tions that now exist at Lostant. 

Doubtless some consideration should be given to the fact that 
Lostant messages destined for Ottawa and other points north, if 
routed via Tonica, would have to be switched through only two 
points, viz.: Tonica and La Salle; whereas, in routing such 
messages via Wenona, it is necessary to switch through Wenona, 
Rutland, and Streator. According to the evidence submitted by 
the defendant companies, however, approximately 75 per cent of 
the toll business originating at Lostant is destined for points 


south, and in the absence of any proof that the route va Wenona, 
P.U.R.1915E. 2 
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Rutland, and Streator is impracticable for handling business to 
points north, it is reasonable to assume that the establishment of a 
toll connection at Lostant would meet the requirements of the 
complainant company. 

While it is desirable to route all toll traffic in as direct a man- 
ner as possible, the actual mileage involved in handling toll mes- 
sages is not so important a factor of transmission as the character 
of the line. There is nothing in the record to show that the 
quality of the service over the longer route is inferior; on the 
other hand, witness for the Central Union Company testified 
that the service over this route is considered first class, and that 
the length of line does not materially affect the transmission. 

Practically all business houses in Lostant now have the tele- 
phones of both companies, and it is not likely that the establish- 
ment of a connection between the two switchboards would result 
in any unusual increase in the number of toll messages to points 
north of Lostant, since most of the toll traffic will probably origi- 
nate with the business subscribers. It is possible, of course, that 
such a connection might develop considerable business with 
La Salle and Ottawa among the rural subscribers of the complain- 
ant company, but there is nothing in the record to substantiate 
such a possibility. 

After a careful consideration of all the facts presented in this 
case, it appears that the establishment of a physical connection 
between the switchboards of the Farmers Mutual Company and 
the Central Illinois Company at Lostant is the only practicable 
manner of providing adequate toll facilities for the Farmers Mut- 
ual Company. 

In order to prevent injury to the Central Illinois Independent 
Telephone Company, the terms upon which the connection should 
‘be made must be such as to prevent the loss of business by that 
company because of the physical connection. The law provides 
that the companies shall agree upon the terms, and that in case an 
agreement cannot be reached, the Commission shall fix the terms. 
It is not necessary, therefore, for the Commission to fix the terms 
in this order. 

It is therefore ordered that the Central Illinois Independent 
Telephone Company and the Farmers Mutual Telephone Com- 


pany make such physical connection between their exchanges in 
P.U.R.1915E. 
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the village of Lostant, as is required for the furnishing of toll 
service to the subscribers of the Farmers Mutual Telephone Com- 
pany, and that such toll service be as complete as is furnished to 
the subscribers of the Central Illinois Independent Telephone 
Company. 

It is further ordered that the cost of making such connection 
shall be borne by the Farmers Mutual Telephone Company. 

Sixty days is deemed a reasonable time within which the com- 
panies shall comply with this order. 

By order of the Commission this 22d day of July, 1915, 
dated at Springfield, Illinois. 
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EUGENE COOPER et al. 
v. 
WILLIAMSVILLE-SHERMAN TELEPHONE COMPANY. 


(No. 3884.] 


Discrimination — Toll service — Removal of exchange. 

A telephone company is not justified in charging toll service 
between a small village and an exchange located at the county scat 
9 miles distant because of the fact it has moved its exchange, formerly 
located in that village, to another place 15 miles distant from the | 
county seat, and because the subscribers of the latter exchange have 
always paid for toll service; since the situation of the subscribers of 
the two exchanges with reference to toll service is different. 


[July 22, 1915.] 


CompLaint as to toll telephone charges between Sherman 
and Springfield, and as to defective service. It appeared that 
the defendant telephone company had formerly rendered free 
service between the village of Sherman and city of Springfield; 
but that when it removed its exchange from the village of Sher- 
man to the city of Williamsville, it made a charge of 10 cents 
between Sherman and Springfield, in order to prevent discrim- 
ination between Williamsville subscribers who had at all times 
been charged a toll rate to Springfield and the Sherman sub- 


scribers now co:inected with the Williamsville exchange. The 
P.U.R.1915E. 
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Commission ordered the re-establishment of free service be- 
tween Sherman and Springfield, and further ordered the com- 
pany to take steps to improve its service in Sherman so as to 
render the same adequate, reserving jurisdiction of the sub- 
ject-matter and parties for the purpose of entering such addi- 
tional or supplementary orders as the facts may from time to 
time warrant. 
The appearances are set out in the opinion. 


By the Commission: The complaint in this case, which was 
filed by a subscriber of the respondent, sets forth that on or 
about April 20, 1915, the respondent removed its telephone ex- 
change from the village of Sherman to the city of Williams- 
ville, Illinois, and that since that date it has illegally charged 
a toll rate for telephone service from Sherman to Springfield, 
where previously no charge had been made. 

The complainant also charges that since the removal of said ex- 
change, the telephone service furnished by respondent has been 
inadequate and insufficient, and that said exchange should be 
returned to and again operated at Sherman. 

The answer of the respondent denies that the service now 
furnished to its Sherman subscribers is inadequate or defective. 
It admits that it now charges a toll of 10 cents from Sherman 
to Springfield, but says that that charge is now made in order 
to prevent discrimination between its Williamsville subscribers, 
who have at all times been charged a toll rate to Springfield, 
and its Sherman subscribers who are now connected with and 
considered by respondent as a part of its Williamsville exchange. 

A hearing was held before the Commission at Springfield on 
June 29, 1915. Alonzo Hoff, attorney, appeared on behalf of 
the complainant; Ben B. Boynton, attorney, represented the 
respondent. 

It appears from the evidence in this case that the village of 
Sherman consists of about 150 inhabitants and is located about 
8 miles northeast of Springfield; that Williamsville has a popu- 
lation of about nine hundred, and is located about 7 miles north- 
east of Sherman and about 15 miles from Springfield; that for 
a number of years the respondent company operated a telephone 


exchange at Sherman, and also an exchange at Williamsville, 
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In the month of June, 1914, respondent made application to 
this Commission for authority to abandon its Sherman exchange, 
and to connect its Sherman subscribers by means of trunk lines 
to its Williamsville exchange. 

' This authority was granted by the Commission in an order 
entered July 31, 1914. At that time respondent had about 
forty-two subscribers connected with its Sherman exchange. 
These subscribers, in addition to their local service had free 
exchange with the subscribers of the Interstate Independent 
Telephone & Telegraph Company at Springfield. 

In pursuance of the authority granted by this Commission 
respondent company in April, 1915, connected its Sherman 
subscribers with its Williamsville exchange and then abandoned 
its central office at Sherman. About that time it also decided 
to and did discontinue free service to its Sherman subscribers 
with Springfield. This action was taken because of the fact 
that its Williamsville subscribers at no time had free service with 
Springfield, and the subscribers formerly connected with its 
Sherman exchange were then connected with and considered by 
respondent as a part of its Williamsville exchange. 

This action by respondent was opposed by the Sherman sub- 
scribers, and following the abandonment of said Sherman ex- 
change the service furnished to the latter subscribers apparently 
became inadequate and unsatisfactory. The complaint herein 
was then filed with this Commission. 

The evidence also shows that at the present time telephone 
service is very poor and unsatisfactory, and the respondent prac- 
tically admits this to be the case, but states that it was taking 
steps to improve the service by constructing additional circuits be- 
tween said Williamsville and Sherman, and by the installa- 
tion of a public telephone booth at Sherman at the time this com- 
plaint was filed, but after the filing of said complaint it stopped 
work to await the outcome of this case. 

In deciding whether the respondent was justified in discon- 
tinuing to its Sherman subscribers free service to, Springfield, 
consideration must be given to the fact that all of the forty-two 
subscribers in question are located inside of or within the im- 
mediate vicinity of the village of Sherman; that they are with- 


in a radius of about 9 miles of Springfield, which is the county 
P.U.R.1915E. 


22 ILLINOIS PUBLIC UTILITIES COMMISSION. 


seat; that a large part of their business is transacted at Spring- 
field. {t therefore appears that the matter of free service to 
Springfield was of much greater importance to fhem than it 
would be to the Williamsville subscribers of the respondent. 

The latter subscribers are located in or adjacent to a city with 
a population of nearly one thousand, and Williamsville is lo- 
cated nearly twice as far from Springfield as is Sherman. These 
and other factors which might be mentioned apparently were 
considered by the respondent company at the time it operated 
a telephone exchange at Sherman, and as a result its Sherman 
subscribers were given free exchange and service with Spring- 
field, while its Williamsville subscribers were charged a toll of 
10 cents. Our conclusion on this question is that the former 
subscribers to the Sherman exchange are not similarly situated 
with the Williamsville subscribers of the respondent, and that 
the discontinuance of free service with Springfield was not 
justified. 

The petitioner contends that in order to remedy defective 
service now being furnished the former Sherman subscribers, 
it will be necessary for the respondent to reinstall its telephone 
exchange at Sherman and again operate it at that point. With 
this we are unable to agree. On the contrary, we are of the 
opinion that if sufficient telephone circuits are constructed be- 
tween Sherman and Williamsville, and if the defective rural 
lines and instruments that now exist are properly repaired or 
replaced, and if a public telephone booth is constructed and 
maintained at Sherman by the respondent, that adequate service 
can be furnished complainant and the other Sherman sub- 
scribers from the Williamsville exchange of the respondent. 
However, if the service is not improved and made adequate 
within the time hereinafter fixed by its order, the Commission 
will consider further the question of requiring respondent com- 
pany to reinstall and operate the telephone exchange at Sher- 
man. 

The Commission having fully considered the evidence and 
arguments of counsel and being fully advised in the premises,— 

It is therefore ordered that the respondent shall, from and 
after receipt of a copy of this order, discontinue the toll charge 


of 10 cents per message between Sherman and Springfield, IIl- 
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inois, now being charged subscribers formerly connected with 
its Sherman exchange, and shall, until further ordered by this 
Commission, furnish said subscribers free service to Spring- 
field. 

It is further ordered, that the respondent shall forthwith take 
such steps as may be necessary to improve its telephone service 
and to render same adequate, and to that end it shall construct 
and operate such additional telephone circuits between Wil- 
liamsville and Sherman as may be necessary. It shall also con- 
struct and maintain a public booth at Sherman, and it shall 
repair or replace such of its telephone equipment as is defec- 
tive, and shall take whatever other action may be necessary or 
proper to comply with this order. Sixty days is considered 
sufficient time within which respondent shall comply with this 
portion of the order in this case. 

The Commission reserves jurisdiction of the subject-matter 
and of the parties for the purpose of entering such additional 
or supplemental order herein as the facts may, from time to 
time, warrant. 

By order of the Commission this 22d day of July, 1915, 
dated at Springfield, Illinois. 
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IN RE COLCHESTER FARMERS TELEPHONE COMPANY. 
[No. 3537.] 


Depreciation — Telephone company— Annual allowance. 

In a proceeding to fix the rates of a telephone company it was 
held that 5 per cent of the property value should be deducted from the 
gross revenue annually to provide for depreciation, where no amount 
had been set aside for this purpose. 

Return — Operating expenses — Telephone rental to subscribers. 

In determining the amount necessary for operating expenses for 
a telephone company, an allowance of an annual rental of $1.60 per 
year to subscribers owning their own telephones was made, as pro- 
vided by conference ruling No. 15 of the Illinois Commission. 

Beturn — Telephones — Percentage allowed. 

A telephone company was allowed to increase its rates so as to 

produce a return on 6.4 per cent on the estimated value of its physical 


property. 


[July 22, 1915.] 
P.U.R.1915E. 
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AppuicaTion for authority to increase telephone rates. The 
existing rate was $6 a year for both business and residence sub- 
scribers who owned and maintained their telephones, and $3 per 
year for switching rural service subscribers. It appearing that 
the rates did not produce a sufficient revenue, the company was 
permitted to establish a rate of $13 per year for business tele- 
phones and $10 per year for residence telephones and $3 per 
year for switching rural subscribers. The company was directed 
to pay an annual rental of $1.60 per year to subscribers owning 
their own telephones, as provided by conferenca ruling No. 15. 


By the Commission: Application in the above-entitled mat- 
ter sets forth that the petitioner is a public utility engaged in 
the management and operation of a telephone exchange in the 
city of Colchester, McDonough county, Illinois; that it now 
has in effect a rate of $6 per year for both business and resi- 
dence subscribers who own and maintain their telephones, and a 
rate of $3 per year for switching rural service subscribers; that 
the rate of $6 per year for business and residence telephones 
in the city of Colchester does not produce sufficient revenue to 
mect the requirements of the company. 

Application is made for authority to establish the following 
schedule of rates: 


Business telephones—eubscriber furnishing the instrument... $12.00 per year 
Residence telephones—subscriber furnishing the instrument 9.00 “ “ 


Subsequent to the filing of the application the petitioner was 
informed of the provisions of conference ruling No. 15. “In 
the matter of rates and charges applicable to subscribers who own 
their telephones,” and on March 19, 1915, the petitioner filed 
an amended application, which provides for a rate of $13 per 
year for business telephones and a rate of $10 per year for resi- 
dence telephones, all equipment to be furnished by the com- 
pany. 

Hearing was held at Springfield, Illinois, April 20, 1915. 
Louis A. Mull, secretary of the Colchester Farmers Telephone 
Company, appeared for the petitioner. No one appeared ob- 
jecting. 

From the testimony presented at the hearing, it appeared that 


the Colchester Farmers Telephone Company was organized pri- 
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marily to serve the convenience of the stockholders, most of 
whom are farmers residing in the vicinity of Colchester. The 
capital stock of the company is $6,000, divided into 600 shares, 
of which 473 shares are outstanding. Formerly all of the sub- 
scribers served were stockholders in the company and the busi- 
ness was conducted under a mutual or co-operative plan. In 
response to a demand for service in the city of Colchester and 
on the part of persons in the contiguous rural districts who were 
not stockholders, the company extended its plant and provided 
such service. Persons in the city of Colchester desiring service 
were required to furnish their own telephones, the company pro- 
viding the line and all other equipment. This practice has been 
strictly adhered to, there being only one subscriber, the Chicago, 
Burlington, & Quincy Railroad Company, whose telephone is 
furnished by the company. 

The rural lines which were formerly a part of the property 
of the company are now owned and maintained by the subscrib- 
‘ers connected therewith. Forty-one such lines are connected 
with the Colchester exchange, serving about 470 subscribers. 
These subscribers are classed as “rural service” subscribers and 
it is to these subscribers that the switching service rate of $3 
per year applies. 

It further appeared from the testimony that certain improve- 
ments in the central office equipment and outside plant are nec- 
essary; that a considerable part of this is chargeable to replace- 
ments, and that the company has no funds from which payment 
for such replacements and improvements can be made. 

In support of the petitioner's statement that the earnings 
under the rates now in force and effect are insufficient to pay 
the operating expenses of the company and allow a reasonable 
amount for depreciation, a sworn statement of the earnings and 
expenses of the company for the period January 1, 1914, to 
January 1, 1915, was filed. According to this statement, the 
gross revenues for the year 1914 amounted to $2,631.03, and 
the expenses amounted to $2,807.77. Included in operating ex- 
penses, however, are certain items for material and equipment, 
amounting in total, to $655.84, which leaves the net operating 


expenses $2,151.93, making the net revenue for the year 
P.U.R.1915E. 
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$479.10. No amount is included in the statement for deprecia- 
tion. 

Subsequent to, and in pursuance of, a stipulation entered into 
at the hearing, the petitioner submitted an inventory of the 
property of the Colchester Farmers Telephone Company. In 
accordance with said stipulation, this inventory was checked by 
the experts for the Commission, and their report embodied in 
and made a part of the record in the case. From an analysis 
of said inventory and report, and considering the age and gen- 
eral condition of the property as shown by the testimony pre- 
sented at the hearing, it appears that the physical property of 
the company is worth approximately $5,500. 

Inasmuch as no amount has been set aside for depreciation, 
it appears proper that at least 5 per cent of the property value 
should be deducted for this purpose from the gross revenue an- 
nually. At 5 per cent the annual depreciation charge will 
amount to approximately $275. 

The annual gross operating expenses, therefore, including a‘ 
necessary depreciation charge, would amount to $2,426.93. With 
an annual revenue of approximately $2,631, it appears that the 
utility is earning little net revenue at the present time. The 
utility faces certain increases in operating expenses on account 
of additional operators being required, and some further allow- 
ance to be made for the manager’s salary, which is now insuf- 
ficient, and that the stockholders are entitled to a reasonable 
return on the amount that they have invested in the property. 

Under the rates proposed by the petitioner it is intended to 
allow each subscriber who owns his telephone an annual rental 
of $1.60 per year, as provided by conference ruling No. 15. 
The payment of such rental is properly chargeable to operating 
expense and will result in an increase of $342.40 per year. 

The gross operating expenses, therefore, including the charge 
of $342.40 instrument rentals, and an allowance of $600 per 
year for an additional operator and an increase in the man- 
ager’s salary, will amount to approximately $3,400 annually. 

The revenue that will be derived under the proposed schedule 
of rates with the development as of April 1, 1915, is indicated 


by the following table: 
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41 Business telephones @ $13.00 per year ....... ceccrccccccce $533.00 
174 Residence telephones @ $10.00 per year ........ccccccccsess 1,740.00 
463 Rural service telephones @ $3.00 per year .......sceceecees 1,404.00 
Estimated net toll receipts per year .......cccesccscccecsccvens 75.00 

Grogs revenue ....c-cccccccccccsoace oe cccccccnncccscccces $3,102.00 


With a gross income of $3,752 per year, and operating ex- 
penses amounting to $3,400, the net revenue under the proposed 
schedule will amount to $352, which represents a return of 6.4 
per cent on an investment of $5,500, the estimated value of the 
physical property. 

It is therefore ordered, that the petitioner, Colchester Farm- 
ers Telephone Company, discontinue the rate of $6 per annum 
that now applies to all subscribers in the city of Colchester, and 
establish in lieu thereof the following schedule of rates: 


Business telephones .....cccccccccccccscccsccccccsccsess $13.00 per year 
Residence telephones ....... care ewaas Shed eeewowtereseesee. 20.00. Ss 
Switching rural service subscribers .......ceeececscesees 3.00 % & 


It is further ordered that such schedule of rates or charges 
shall become effective as of August 1, 1915, and shall be filed, 
posted, and published by said petitioner as provided by § 34 of 
an act entitled, “An Act to Provide for the Regulation of Pub- 
lie Utilities.” 

By order of the Commission, this 22d day of July, 1915. 
Dated at Springfield, Illinois. 





INDIANA PUBLIC SERVICE COMMISSION, 


IN RE GALVESTON WATERWORKS COMPANY, 
(No. 896.) 


Depreciation — Waterworks plant—Annual allowance. 
A proper annual depreciation charge for a waterworks plant was 
found to be 1 per cent of its present value. 
Return — Waterworks plant — Percentage allowed, 
A proper rate of return on the investment in a waterworks prop- 
erty was found to be 7 per cent on its present value. 


Accounting — Waterworks plant operated in connection with ma- 
chine shop. 
A waterworks company, operating its plant in connection with a 
machine shop, was ordered to install the accounting system prescribed 
P.U.R.1915E. 
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by the Indiana Commission and properly to separate and apportion the 
expenses of the waterworks plant. 


Discrimination — Water — Free service. 
The practice of a waterworks company in furnishiny free service 
to certain consumers was ordered discontinued as discriminatory. 


{July 23, 1915.) 


Apprication of the petitioner, a waterworks company, for 
authority to increase rates; granted. The new schedule of rates 
appears in the order. 


By the Commission: On the Ist day of August, 1914, the 
Galveston Waterworks Company filed a petition before this Com- 
mission, asking authority to increase the schedule of rates charged 
by the company upon, January 1, 1915. This schedule of rates 
and charges was set out in the petition in words and figures as 
follows: 


Flat Rate. 
Bath: CUD! 6 visi doe atOws as eae twee Cow tueaas ew auee see $3.00 per year 
ClOSCE sais spacings tree aids ok aaa ise oe Bee eee Swale §.00 “ * 
TEQVGtOLly scpiew ited vie oS etwas De ee waa ES Ge a eeaon aa: OO HE 
DORUGE 2s Gceseresea iatewesanse ous Sede serene neewies eo 5.00 “ & 
Livery Darn. 666i Sie 266 Goes gew eae O50 sore sins GaN wee ou Rae 20.00 “ * 
Household purposes ........ cece ccc cesecccrsccessessces . 500 * * 
Street And: lawn: score ese es Se ae ek ow est eee eae Ses 5.00 “ 
Steain: DOMES: oss 66 bose aw ieee tae es cee eae ae S5es .- 2000 “ « 
Barber Shop .. cecceeis cue eslce ot bees acs bs Ga memes aurea weed 5.00 “ “ 
General St0Te ns idencsekeneas eens sad breed wee eek ew ee es aees 5.00 “ 
DOClOr’S O1MNCO 5. an sees ha ae oe PER Seas ea eae ems 5.00 “ * 
Town fire protection ...cccceccccscccccccnscecerrsvncccees 375.00 “ “ 


The petition further alleges that the present rates are unrea- 
sonably low and not compensatory; that the same afford no re- 
turn on the investment; that the operating expenses exceed the 
operating revenue; that for the year 1913 the total revenue was 
$1,310 and the operating expense, including taxes, was $2,331, 
leaving a net deficit of $1,021. 

The petition prays that the Commission, after investigation, 
fix an equitable rate. 

On the 10th day of August, 1914, an answer was filed by the 
respondent, alleging in substance that William H. Sprinkle is 
the owner of record of the franchise claimed to be owned by the 
petitioners, and says that such William H. Sprinkle should be 
made a party hereto to answer to the rights he may have in such 
franchise. The answer prayed that said William H. Sprinkle 
be made a party hereto and that further proceedings be stayed 


until he answer to his rights herein. 
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On the 28th day of July, 1914, the Galveston Waterworks 
filed with the Public Service Commission of the State of Indiana 
a duly executed declaration of its intention to surrender its fran- 
chise in the town of Galveston and accept in lieu thereof an in- 
determinate permit. 

An order of this Commission was made and approved in this 
matter August 4, 1914. 

The respondent filed a second answer alleging in substance that 
the appraisal made by the Commission May 1, 1914, was too 
high. 

On the 23d day of April, 1915, a hearing was held on the 
issues before the Commission at Galveston, znciene, and all 
parties were represented. 

The staff made and submitted a tentative valuation of the Gal- 
veston Waterworks Company of $8,691 present value. Evidence 
was introduced by the respondent tending to show that the cost 
of trenching and laying mains was fixed too high, and we there- 
fore reduce this item $1,191 and fix the value of the plant at 
$7,500. 

The Galveston Waterwarks Company is operated in connection 
with a machine shop, both being owned, managed, and operated 
by the petitioner, Mr. Sam Sprinkle. Very frequently while 
the gas engines are being used to drive the line shaft connected 
with the machinery employed in machine work, water is pumped 
into the gravity tank. The result is an unfathomable confusion 
of operating expenses, as the accounting system used in the past 
and still used does not permit of an apportionment of expenses 
between the waterworks and machine shop. This applies to 
superintendence, labor, oil, both fuel and lubricating, general re- 
pairs, taxes, and all other expenses incident to the operation of 
the waterworks and machine shop. 

The operating expenses submitted by the petition for the year 
ending April 1, 1914, are set out in words and figures as follows: 





CORON 5G uiecacesesseicaus soce Mensch esata pace esiees $600.00 
Cylinder Gil iisea)sos 0is<cases seca wsesacaw ta Senta does ates ean 15.00 
armel = CGS CECE VE Cee Swe Shanes Cetedeeeae ee he Ge cuews sere 4.80 
pee Tee Te ee ee eT eee ere ee 2.00 
Salary aechanie and general fireman ..........eccccecscesccccce 960.00 
Wages paid laborers .35 65d ie cise code cess eyes baaee es aw ene 730.00 
General Tepe ire. i. o 256s hosed enews eS aw Akt POS ee AN ase Kee ees 20.00 
MOXOS = soa Come eosee ed Tectia ees tae eesee wee ias anes cseews 24.00 
POtel yecs ihee se oesaiek caged ees oa se t6 a taee se Seaeewees $2,355.00 
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This was less than the expense found in a report made by our 
accountants, but as that report was founded on an estimate of 
expenses made by Mr. Sprinkle, and the above statement comes 
from the same source, made under oath at the hearing, we will 
use the above statement. | 

The evidence shows that the operating expenses of both the 
waterworks company and the machine shop are intermingled in 
the above total beyond possibility of separation. We are com- 
pelled to estimate the expenses chargeable to the operation of the 
waterworks, and therefore fix the operating expenses of the Gal- 
veston Waterworks at $1,570, or two thirds of the total. There 
was some evidence to the effect that two thirds of the labor was 
chargeable to the utility, and we base our estimate on the only 
tangible evidence introduced on the apportionment of the ex- 
pense. Mr. Sprinkle testified on cross-examination there was no 
way to determine the amount of oil used for the machine shop 
and the amount used for the waterworks. We find a proper 
depreciation charge is 1 per cent of the present value, or $75 per 
annum, and a proper rate of return on the investment 7 per cent, 
or $525 per annum. It is therefore necessary to fix a rate that 
will yield $1,570 operating expenses, $525 return on the invest- 
ment, and $75 depreciation, or a total of $2,170. 

There are no meters used and all charges are made upon a flat 
rate basis. The plant supplies approximately 112 consumers, in- 
cluding the town, which owns 25 fire hydrants, and pays $15 per 
year for each of them. We find the annual revenues from the 
sale of water at the present rate for all purposes yields $1,375 
gross revenue. 

The petitioners admitted in the hearing that the main on 
Griffith street in the town of Galveston was inadequate for fire 
protection. 

The Commission finds from the evidence that leaks have 
existed in the water mains for unreasonably long periods of time, 
and that this condition creates waste, lowers the pressure, and 
impairs the service. 

The Commission further finds that the accounting system 
now used by the petitioner is inadequate and does not conform 
with the law or that system prescribed by the Commission; that 
it is impossible under the present system to properly separate 
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or apportion the ope~ating expenses between the waterworks and 
the other business conducted by the petitioner. 

The records of the Galveston Waterworks Company disclose 
that for certain classes of service to certain consumers there is no 
charge made. The Commission finds that this practice is dis- 
criminatory and should be discontinued. 

The Commission being fully advised in the premises, 

It is therefore ordered by the Public Service Commission of 
the State of Indiana that the following schedule of rates, tolls, 
and charges, and the following improvements and practices, be 
imposed and effected, observed and followed by the Galveston 
Waterworks Company, from and after May 1, 1915: 


Schedule of Rates. 


LBVAOTles i056 6% o's:0en sae oes Dew ee Sew Sea anne esee- $3.00 per annum 
PRC IRB yicdings pss 5 ohare ord ps9 0s oaiepRUR ae OS RGU Stee aw Ee tae hE 5.00 
Closets ....... ere sore hatin: Svslia chi acer Siro huts: 3 se Ooueei aww sbues pare ee aie 7.00 “ a 
Bingls Orses: 255 ojiicca.e-0Gos oo S40 OS Ge ee w eae eee wie ee e's 2.00 “ 
Each additional horse ......... ccc sees cee s ccc enceeeces 1.00 “ “ 
DOMCSCIC USERS 5:5 sins occas Goieere che ewes as ceeawewere - 9.00 “ a4 
Domestic users and sprinkling ............ccccceseecece 12.00 “ * 
Sprinkling ee et eee ee ee ee ee eT 7.00 “ - 
otel toilets . ee er eee Bia sécaasiharatacy oseeee 15.00 “ = 
Soda fountain ........ 0... cc cscs ceeeeecceeereeeuees es: 22.00. oe 
Bakery, restaurant & soda fountain ............... caps L000 ~™ © 
Barber shop, two chairs and public bath ........-..06. -. 15.00 “ = 
Barber shop; 2 chaire =. \. 0668. sc seus ven bene ee esse e sesles 10.00 “ . 
Green house 12 H. P. boiler .............. cc eccecececes 15.00 “ 
Livery DOP iia s20d hese eeiw ee eee 4 ees ees Sed ee Cie 30.00 “ . 
DOCUOr & OMCG io. sae sin e's Pees ORE awe ae eo ow ON s Sa Kieed 7.00 “ 1 
IMAGE LOOM: eedivngawees Reka cede weer awe kas £5.00 to 7.00 “ f 
Dentist’s office cuspidor ............ cece cee eee eee eee 4.00 “ . 
Washing automobiles ............ cece cence csc veasene . 38.00 “ 
Domentic: boilers: 6.6 $3266.05 sca news cd gas weiaesb ee eihaw 0 0b 1.50 “ 
General stores lavatories ......... cece weer cee eee eenes 7.00 “ “ 
Public’ toilets’ 22s 0.2..2259¢ s0uedngay euenetwes <eueu ves 10.00 “ is 
Public hall toilet & lavatory ......... ccc ecw ccc cecceces 12.00 “ - 
POOL le edacinw Gu ed obs esau Seeders ere woes eda nwe ase 7.00 “ as 
Depot osc saveins i Moae eee hones cow eh oman e ed see Rees 10.00 “ a 
50 H. Pv elevator Dole? iivsarccsnecswe Siiede ase sree es ves 37.50 “ " 
Fire hydrants each .........20-.2ee0e esses eee Saewiees’s 26.00 “ mn 


It is further ordered by the Public Service Commission of 
Indiana that the petitioner immediately proceed to install the 
same class and size of main on Griffith street in Galveston, In- 
diana, as is furnished other streets in that town. 

It is further ordered by the Public Service Commission of 
Indiana that the petitioner immediately install the accounting 
system prescribed by the Commission, and properly separate and 


apportion the expenses of the waterworks plant. 
P.U.R.1915E. 
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It is further ordered by the Public Service Commission of 
Indiana that the practice of furnishing water without making 
the proper charge set out in the schedule be discontinued, and 
that in the future the schedule be strictly adhered to in making 
charges for water. 

It is further ordered by the Public Service Commission of 
Indiana that the petitioner immediately repair all leaks in the 
waterworks system, and whenever in the future such leaks occur 
to repair them with due diligence. 

It is further ordered by the Public Service Commission of 
Indiana that the Galveston Waterworks Company shall conform 
its depreciation account, for its property used wholly for the pro- 
duction and distribution of water, to the rate hereinabove ascer- 
tained and determined, . 





LOUISIANA RAILROAD COMMISSION. 


IN RE SEPARATE COMPARTMENTS FOR WHITE AND 
COLORED PASSENGERS. 


{Order No. 1920.] 


Service — Railroads — White and colored passengers. 

Railroad companies operating in Louisiana are required to furnish 
separate coaches, or coaches containing separate compartments for white 
and colored passengers; except that colored prisoners in charge of white 
officers, and colored nurses or maids traveling with white children or 
ladies, are permitted to travel in coaches or compartments provided for 
white passengers. 


[July 20, 1915.] 


Orver for separate coaches or compartments for white and 
colored passengers. 


By the Commission: At a general session of the Railroad 
Commission of Louisiana, held in its office in the Capitol at 
Baton Rouge, Louisiana, on the 20th day of July, 1915, it was, 
after due consideration, 

Ordered, that rule No. 49 of the Rules and Regulations of 
this Commission, as revised to January 1, 1915, be amended, and 


as amended adopted, so as to read as follows: 
P.U.R.1915E. 
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RULE. 


Separate Compartments for White and Colored Passengers. 

Every railroad operated in this state shall furnish separate 
coaches, or coaches containing separate compartments, on its 
trains carrying passengers, for white and colored passengers; 
provided, however, that white sheriffs or their deputies, in charge 
of colored prisoners, and colored nurses or maids traveling with 
white children or ladies, may ride in coaches or compartments 
provided for white passengers. 

All orders, rules, or regulations in conflict herewith are can- 
celed. , 

By order of the Commission, Baton Rouge, Louisiana, July 
20, 1915. 

Shelby Taylor, Chairman; B. A. Bridges, John T. Michel, 
Commissioners. " 
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RAILROAD COMMISSION OF LOUISIANA 
v. 


RAILROADS. 
{Order No. 1921; Case No. 2318.] 


Service — Ratlroads — Switching. 

Movements of freight between points within switching limits in 
cities or at terminals constitute transportation, where the shipment be- 
gins and ends within such districts, and is not preceded or followed 
by a transportation service for which freight charges are assessed, and 
such movements will be treated as transportation movements between 
separate shipping points. 

Bates — Railroads — Swttching charges. 

Railroad companies furnishing empty cars to be loaded were au- 
thorized to make an extra switching charge of $3 per car for such serv- 
ice between points within their switching limits in cities or at terminals, 
where they receive no freight revenue in such districts for the car other 
than a switching charge, provided that lower switching or intra-city or 
intra-termina] rates, or rates for furnishing cars, are not advanced. 


{July 21, 1915.] 


InvestTicaTION by the Commission of intra-city or intra-ter- 
minal switching charges. Order establishing rates, rules, and 


regulations for switching and car rental charges. 
P.U.R.1915E. 3 
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By the Commission: After due notice to the railroads oper- 
ating in Louisiana, the Commission made a complete investiga- 
tion into the matter of switching charges where car rental is as- 
sessed, having previously notified the carriers that car rental 
must be abolished. The carriers have filed tariffs which in ef- 
fect add to their rates for switching cars within their switching 
limits to any point in Louisiana, $3 per car when the carriers 
furnish the empty car to be loaded. These rates, published in 
the tariffs filed, are submitted to the Commission, not as car 
rental, but as reasonable rates for performing the service of 
switching cars between points within switching limits. As the 
matter has been before the Commission for some time, a con- 
fusion is likely to result by a continuance of the present con- 
ditions; therefore, we will accept the tariffs as filed by the car- 
riers without prejudice to any party desiring to file further pro- 
ceedings. 

In order that the switching charges may be uniform, it is con- 
sidered best to make and establish switching rates for each of 
the carriers operating in the state. It may be well to announce 
at this time that the Commission regards movements of freight 
between points within switching limits in cities or at terminals 
as transportation where the shipment begins and ends within 
such districts, and 1s not preceded or followed by a transporta- 
tion service for which freight charges are assessed; and such 
movements will be treated by the Commission as transportation 
movements between separate shipping points. 

The question of establishing a tariff of joint rates for move- 
ments of freight over two or more lines within the New Orleans 
switching district was discussed at the hearing. It is the opinion 
of this Commission that a joint tariff of rates for local move- 
ments of freight between points in the city of New Orleans should 
be published and filed with as little delay as possible. 

The premises considered, it is 

Ordered that the following rates, rules, and regulations gov- 
erning intra-city or intra-terminal movements of freight at all 
points in the state of Louisiana where switching districts are 
established be, and the same are hereby, established, effective 
August 1st, 1915, for all railroads operating in the state of Louis- 
lana, v12.: 
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(a) Unless otherwise specifically provided, where the carrier 
furnishes an empty car to be loaded, an extra switching charge 
of $3 per car will be made. This charge will not be made on 
shipments on which the carrier or carriers receive freight revenue 
other than a switching charge. 

(b) The extra switching charge specified in paragraph 
will not be assessed by any railroad where the shipper or con- 
signee, whose goods are being handled, furnish their own cars. 

(c) Car rental charges as specified herein may be eliminated 
upon the application of any carrier to this Commission for au- 
thority therefor. 

It is further— 

Ordered that rates in effect which provide for the furnishing 
of cars, or when switching or intra-city or intra-terminal rates 
are lower than those hereinabove prescribed, they shall not be 
advanced. 

It is further— 

Ordered that authority No. 10,054-R, issued to the Louisville 
& Nashville Railroad Company on June 24th, 1915, approving 
its supplement 52 to its tariff GFO No. 1931, be, and it is 
hereby, canceled. 

All rates, rules, regulations, authorities, tariffs, or orders 
in conflict are hereby canceled. 

By order of the Commission, Baton Rouge, Louisiana, July 
21, 1915. 

Shelby Taylor, Chairman; B. A. Bridges, John T. Michel, 


Commissioners. 


66.99 
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MAINE PUBLIC UTILITIES COMMISSION. 


IN RE MAYOR AND ALDERMEN OF THE CITY OF 
ROCKLAND. 


[R. R.-41.] 


Constitutional law—Contract between utility and city— Effect on 
right to regulate. 

A city and a street railway company cannot, by private agree- 
ment, deprive the Maine Commission of the jurisdiction and powers 
given it by § 75, chap. 51 of the Revised Statutes, providing that bridges 
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erected by any municipality over which any street railroad passes should 
be constructed and maintained in such a manner and condition as to 
safety as the Board of Railroad Commissioners may determine. 


Apportionment — Repairs to bridge. 
A city was ordered to pay two thirds and a street railway com- 
pany one third of the necessary expense of repairing 4 highway bridge 
over which the tracks of the street railway were laid. 


[July 20, 1915.] 


Petition alleging the dangerous condition of the Maverick 
Street Bridge, and requesting action on the part of the Com- 
mission in order that the same might be remedied. 

Appearances: E. K. Gould for petitioners; Hon. Wm. T. Cobb 
for respondent. 


By the Commission: On May 24th, 1915, the mayor and 
aldermen of the city of Rockland presented to this Commission 
a document, in the form of a petition, therein calling attention 
to an alleged dangerous condition of a highway bridge in Rock- 
land, known as the Maverick street bridge, and requesting action 
on our part in conformity with § 75, chapter 51, of the Revised 
Statutes. 

Section 75 does not, in terms, authorize a petition of any 
sort, but provides: “Bridges erected by any municipality, over 
which any street railroad passes, shall be constructed and main- 
tained in such manner and condition, as to safety, as the Board 
of Railroad Commissioners may determine. Said Board may 
-Tequire the officers of the railroad company and of the munici- 
pality to attend a hearing in the matter, after such notice of the 
hearing to all parties in interest as said Board may deem prop- 
er.” We feel, however, that the method pursued by the authori- 
ties at Rockland was a proper one by which to call our attention 
to an unsafe condition of a highway bridge over which a street 
railway passes, and we therefore proceeded to “require the off- 
cers of the railroad company and of the municipality to attend 
a hearing in the matter” by giving to the above-named officers 
a notice to attend a hearing at the offices of the Commission, at 
Augusta, on June 22d, 1915, at 10 o’clock in the forenoon. 
Hearing was had at the above named time and place, and notice 
as ordered was proven to have been given. The city and the 


railroad was each represented by counsel, 
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We find that the structure mentioned in the petition is the 
kind of bridge referred to in said § 75. It was admitted that 
the Rockland, Thomaston, & Camden Street Railway passes over 
said bridge, and that said bridge is in need of repairs, renewals, 
and strengthening of parts, and we so find. 

The only other issue between the municipality and the rail- 
way grew out of the following situation: Some time prior to 
October 23d, 1901, this same bridge became dangerously out 
of repair by reason of a cave-in, and the representatives of the 
city and the railway met and discussed the matter of repairs. 
It seems that many years before that time a lime quarry had 
been operated, and in such operation a tunnel under the highway 
had been made. In 1901, or about that time, signs of a settling 
of the road over this tunnel were noticed. 

At the above-named conference the officers of the railway 
urged the putting in of a steel bridge as the only safe and perma- 
nent repair, and that a dry lime rock wall 40 feet high would 
not stand. The city insisted on the lime rock wall, and this 
was built, at a cost of about $1,300. Subsequently negotiations 
resulted in the payment by the railway of the sum of $500 as 
its share of the repairs. The railway now claims that the pay- 
ment of that $500 absolutely absolved it from liability to pay 
any further sum, regardless of the condition of the bridge now 
orin the future. This claim is based on the following facts: On 
October 7th, 1901, the city council of Rockland passed the fol- 
lowing order: 

“Ordered, that the mayor be and is hereby authorized to make 
a contract of settlement as to the matter of the repair of the 
Maverick street bridge with the Rockland, Thomaston, & Cam- 
den Street Railway Company, and to sign all necessary agree- 
ments and receipts in relation thereto, the said railway paying 
not less than $500 to said city.” 

On October 23d, 1901, the railway gave its check for $500 
to the city, and received the following acknowledgment: 


‘Whereas the city of Rockland has repaired the cave-in on 
Maverick street at what is known as the Maverick street bridge 
by virtue of an understanding with the Rockland, Thomaston, & 


Camden Street Railway, and has had full charge and control 
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of said repairs, and has undertaken to do and represents that it 
has done same in a thorough, workmanlike, and permanent man- 
ner; and whereas said city by vote of its city government has 
authorized its mayor to make settlement thereof, and said mayor 
and said railway have agreed upon the amount which said rail- 
way should pay as its part of the expense of doing said work as 
aforesaid. 

“Now therefore, I, Edward K. Gould, mayor of said city, 
duly authorized, hereby contract to receive and do receive and 
acknowledge the payment of the sum of $500 from said railway 
in full payment to said city for the performance of said work 
in manner aforesaid and in full discharge of said railway from 
all claims therefor. 

City of Rockland, Maine, 
Edward K. Gould, 
Mayor.” 


October 23, 1901. 


The railway now insists that this is an agreement on the part 
of the city that the repairs as made placed the bridge in good 
repair forever, and that the railway would never be called upon 
to pay any further sum for future repairs. We do not feel that 
this is the legal effect of the above vote and receipt; but, how- 
ever this may be, the city and the railway cannot by private 
agreement deprive this Commission of the jurisdiction and pow- 
ers given by § 75. If it were not for the fact that a public utility, 
viz., this street railway, passed over this public highway bridge, 
this Commission would have no jurisdiction over repairs. The 
fact of the use of this bridge by this public utility, and the addi- 
tional fact that the bridge is unsafe for this public use, makes 
the public one of the interested parties and the city and the 
railway, jointly, the other party. Having found that this bridge 
is in need of repairs, it is our plain duty to act; and we have 
the authority and it is our duty to determine who shall bear the 
expense. Under all the circumstances we feel (and so decide) 
that the railway shall pay one third, and the city two thirds, of 
whatever may be the amount of such repairs, renewals, and 
strengthening of parts as may be finally ordered. 


While the statute makes it the duty of this Commission to 
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finally determine what repairs are necessary, we feel that the 
city and the railway should be given an opportunity to suggest . 
what is really necessary and practical to be done. We there- 
fore direct the city of Rockland and the Rockland, Thomaston, 
& Camden Street Railway within fifteen days to either jointly 
or separately submit to this Commission, in writing, suggestions 
as to the manner and extent of the repairs, renewals, and strength- 
ening of parts deemed necessary to make said Maverick street 
bridge safe for the uses to which it is put. 

Final order will later be made by this Commission, and the 
case is not now closed. 

Given under the hand and seal of the Public Utilities Com- 
mission, at Augusta, this 20th day of July, a. p. 1915. 

Public Utilities Commission of Maine, Benjamin F. Cleaves, 
Wm. B. Skelton. 


MARYLAND PUBLIC SERVICE COMMISSION, 


A. W. LYMAN 
v 


UNITED RAILWAYS & ELECTRIC COMPANY OF 
BALTIMORE. 


[Case No. 813; Order No. 2452.] 


Service — Extension — Street railways — Deferred because of bustness 
depression and diminished revenue. 

Compliance with an order requiring a necessary extension to a 
etreet railway line was deferred about ten months on account of the 
decreased revenues of the utility and of the general business depression, 
the company agreeing meanwhile to maintain a bus service sufficient 
and adequate to meet all reasonable needs of the traffic, and to operate 
the same without extra charge to passengers either going from or com- 
ing towards the city. 


[July 30, 1915.) 


Compriainr asking for an order requiring extension of street 
railway line; order granted requiring extension of a portion of 
the service required, and compliance therewith deferred because 
of the decrease in the revenues of the utility and of the general 


business depression. 
P.U.R.1915E. 
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Timanus, Commissioner: This case was instituted before the 
Commission on the 2d day of June, 1914, and after numerous de- 
lays and various postponements, the hearing and arguments were 
completed on March 23, 1915, since which time the testimony 
and exhibits and the law in the case have been considered by the 
Commission. 

Under the offer of the company to make an extension of its 
Columbia avenue line for a distance of 2,100 feet, hereinafter 
referred to, it becomes unnecessary to discuss the legal propo- 
sitions involved in the controversy, such as the obligation imposed 
upon the defendant corporation by its profession of service to the 
suburban settlements of Baltimore city, and the right of the Com- 
mission to compel extensions of its lines. 

Soon after the conclusion of the hearing, the Commission 
reached the unanimous opinion that some relief ought to be 
granted to the populous neighborhood which would be benefited 
by the extension of the Columbia avenue line. The Commission 
concluded that the public convenience, as well as the obligation of 
the defendant, require that this line should be extended from its 
present terminus at Gwynn’s Falls, a distance of about 2,100 
feet, to the bridge over the Baltimore & Ohio Railroad tracks at 
the top of the hill in Morrell park. 

It is estimated by the defendant corporation, as well as by our 
own engineers, that it will cost approximately $40,000 to make 
the extension as above. We have deferred passing a peremptory 
order requiring such extensions, because of the company’s di-— 
minished revenue, as well as from the general business depression 
prevailing in the city of Baltimore and throughout the country. 
These considerations, however, cannot permanently prevent the 
Commission from passing an order that, we think, will make an 
improvement in the service given to the neighborhood in question, 
although it has made us give heed to a request on the part of the 
company for a postponement of the time when the order shall 
become effective. 

By the offer made to the Commission on the 29th day of July, 
1915, the respondent expressed a willingness to construct a 
double-track extension of their Columbia avenue line from 


Gwynn’s Falls to the railroad bridge above referred to, being a 
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distance of about 2,100 feet, on or before the 1st day of May, 
1916, and to maintain meanwhile between Gwynn’s Falls and the 
bridge aforesaid a bus service which shall be sufficient and ade- 
quate to conveniently meet all reasonable needs of the traffic 
between those two points, and to operate the same without extra 
charge to any of the passengers either going from or coming 
towards the city. ; 

The Commission, in view of all the aforegoing circumstances, 
and others which it is not necessary to enumerate in this opinion, 
has deemed it best for the interests of all concerned to adopt the 
offer so made by the respondent corporation. As respects the 
complainants in these proceedings, it means merely a postpone- 
ment of the establishment of the service they have asked for, to 
a point where the Commission feels justified in requiring it to 
be given, and we find justification for the postponement of the 
date on which the extension shall be completed in the financial 
situation to which we have above alluded. 

The Commission has never felt that the situation and circum- 
stances justified them in compelling an extension of this Colum- 
bia avenue line for the full distance asked for in the complaint 
filed in this case, it being our judgment, that the distance of 2,100 
feet is all that can be reasonably asked for at the present time. 





MICHIGAN RAILROAD COMMISSION. 


IN RE SOUTHERN MICHIGAN TELEPHONE COMPANY. 
[D-914.] 


Return — Consolidated company — Necessary investments for future. 
Rates paid on the amount invested by a telephone company pre- 
vious to a merger have no bearing or relation to the rates to be charged 
in the future, which must in all fairness be based on the necessary in- 
vestment now and in the future in use for the purpose of furnishing 
the quality and quantity of service demanded by the subscribers. 
Return — Telephone company — Deficit. 

Proposed increases in the rates of a telephone company cannot 
be said to be unreasonable where they produce a revenue hardly sufficient 
to cover a deficit under existing rates, and are not higher than rates in 
other parts of the state where like quality of equipment is used and 
service given. 

P.U.R.1915E. 
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Rates — Telephone — Toll charges. 

A toll charge at the rate of 10 cents for the first 12 miles or 
fraction thereof, and 5 cents for each additional 8 miles or fraction 
thereof for all messages going to or through two or more exchanges, 
and a charge of 5 cents to nonsubscribers for calls within any exchange 
limit, is in accordance with the practice of telephone companies in 
Michigan, and is reasonable and warranted, in view of an investment 
in toll lines of $291,320.09, and in view of the fact that a deficit from 
existing rates is not covered by proposed increases in rentals asked for. 


Rates — Telephones — Switching service. 
A telephone company was authorized to increase switching 
charges for rural telephone companies connecting with its switchboard 
from $3 a year to $4.50 a year. 


(July 23, 1915.} 


AppuicaTion of petitioner, a telephone company, for leave to 
increase rates, rentals, and charges. It appearing that the com- 
pany was operating under a deficit, and that the proposed rates 
would not be sufficient to cover such deficiency in revenue, a tem- 
porary order was issued that petitioner be allowed to enjoy the | 
benefits of certain increased rates for the term of one year for the 
purpose of ascertaining what results the new rates would produce. 
At the expiration of such period the company was ordered to pre- 
sent to the Commission a detailed statement of earnings and ex- 
penditures for such year, and upon such showing it was stated 
that the temporary order would be approved or modified as the 
conditions justified. The schedule is shown in order. 

Appearances: John W. Adams, E. E. Palmer, Dallas Boude- 
man for petitioner; W. H. Lockerby, Milo D. Campbell, W. G. 
Cowell for protesting subscribers. 


By the Commission: Telephone service prior to December 
10, 1914, in the southwest portion of the state, was given by the 
Michigan State Telephone Company, the petitioner (Southern 
Michigan Telephone Company), and several other independent 
and mutual telephone companies. These companies, in many 
instances, were organized originally not for profit, but for neigh- 
borhood convenience, and extended to each other free service. 
Whether as the result of better care and management or more 
favorable conditions, some were more successful than others, and 
by giving good service were able to expand and quite successfully 


meet the demands of the locality; in some instances, however, 
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serving only the people of a single township. In other instances 
these lines were extended into villages, towns, and cities, and 
there established exchanges, and the establishment of the separate 
exchanges necessitated the maintenance by many subscribers of 
two or more phones. Some of the lines failed to be maintained 
so as to give good service, but these which were so maintained 
and thereby enabled to handle long-distance messages did not 
prove to be profitable. On the other hand, such subscribers as 
found it necessary to maintain two or more phones began to com- 
piain of the unnecessary burden imposed incident to such dual 
service. | 

Previous to December, 1914, applications were received by the 
Commission from the officers of the several companies operating 
in the counties of Branch and St. Joseph and adjoining territory 
for authority to buy, sell, and exchange certain properties, to 
the end that some one company might occupy a given territory, 
and, having this business to itself, might be able to reduce ex- 
penses, relieve subscribers of the expense of maintaining more 
than one phone, and be enabled to give better service. The 
stronger companies in that territory were the Michigan State Tele- 
phone Company and Southern Michigan Telephone Company, 
and applications were filed with the Commission by those com- 
panies for permission to exchange certain properties, and by the 
smaller companies for permission to sell their property to the 
Southern Michigan Telephone Company, which was to remain 
in that territory. Thus would be removed all duplication and 
effect a saving to such community of a large amount of money 
annually, as hereinafter shown. Proceedings were had upon 
such applications, and pending the decision thereon the regularly 
constituted authority of every city and village located in the 
territory affected, together with approximately three thousand 
subscribers, petitioned the Commission to allow the consolidation, 
thereby evidencing what might reasonably be accepted as the 
unanimous desire of the public in that territory. 

As to the value of the property of the Southern Michigan 
Telephone Company, two appraisals had been made by two 
different parties at different times, as hereinafter referred to, 
and these were filed with the application. These appraisals, 


together with the appraisal of all the properties merged, were 
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made before any exchange or sale of the several properties was 
concluded and the prices or value at which such properties were 
exchanged or sold was upon the valuation thus obtained, and 
which appeared to be satisfactory to all parties in interest, all 
of which more fully appears in the opinion filed by the Com- 
mission when the merger was authorized, and to which special 
reference is made. 

It appears that among the exchanges taken over by the 
Southern Michigan Telephone Company there were some whose 
rates were less than charged by the Southern Michigan Tele- 
phone Company operating in the same territory, and the com- 
pany, believing that its own rates, though higher, were insufficient 
to produce the necessary revenue that a reasonable up-keep and 
fair return required, and also to eliminate discrimination in 
accordance with the requirements of law, sent out notices of a 
proposed advance in rates. They did this, however, before ob- 
taining from the Commission permission to do so. This was 
reported and the Commission advised the company not to make 
any advance in rates until a proper application for authority so 
to do had been made, a hearing had thereon, and order issued. 
At the hearing the proposed change in rates denoting an advance 
was protested by some of the subscribers, they being represented 
by counsel. At the same time that notices of this proposed 
advance. in rates were sent out, a notice also of the proposed 
advance to be made in the switching charges for service rendered 
the roadway companies entering the exchange at Quincy was 
mailed, this exchange being one of the properties recently ac- 
quired by the Southern Michigan Telephone Company. 

At the hearing, counsel for protestants contended that the 
value of the combined properties, and especially that of the 
Southern Michigan Telephone Company, as shown by appraisal 
submitted, was excessive and unreasonable, and only paved the 
way for the company to demand, in order to produce a reason- 
able return thereon, a higher rate than was necessary. Where- 
upon, to the end that the Commission’s previous investigations 
might be verified and the public interest fully protected, the 
Commission ordered an audit of the books of the Southern 
Michigan Telephone Company by the Detroit Trust Company. 


The property of the Southern Michigan Telephone Company 
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was appraised in 1912 by Mr. W. O. Morsman, of Chicago, 
an experienced telephone engineer of good repute, and, in 1914, 
or two years later, the Manufacturers Appraisal Company of 
Cleveland appraised the property of the Southern Michigan Tele- 
phone Company and the result of such appraisal approved the 
work and figures of Mr. Morsman as made, and showed the value 
of the same propert#to that date. To the end that as such reli- 
able information as possible might be obtained for the guidance 
of the Commission, Mr. C. B. Hall, a telephone expert in the 
employ of the state, was directed to make a careful examination 
of both the physical and operating conditions of the several ex- 
changes which composed the new or merged property, and his 
final figures show that the values at which the several properties 
have been charged into capital account of the Southern Michigan 
Telephone Company are approximately correct. At the time 
that the audit of the books of the Southern Michigan Telephone 
Company was being made, there was present an expert accountant 
setting up the new system of accounting as prescribed by the 
Interstate Commerce Commission, and he too became conversant 
with the conclusions reached by the Detroit Trust Company mak- 
ing the audit, and it appears that when the audit was finished 
the parties joined in the statement that no evidence had been 
found or presented showing that any misappropriation of funds 
had been made. 

It is admitted that the old books of the Southern Michigan 
Telephone Company, containing a record of its operations pre- 
vious to 1912, when the Morsman appraisal was made and new 
books were opened (except the minute book, giving a complete 
record of all meetings where authority was given to the officers 
to make any disposition of stock or bonds or use of cash), had 
been destroyed. From this original record, however, the Trust 
Company states it was able to secure sufficient data to guide it 
safely in determining whether or not the capital account of the 
company was unduly large, or contained entries not properly 
belonging there. 

The total amount of items about which there was any question 
whatever, as being properly chargeable to capital account (and 
which the Interstate Commerce Commission in its form of ac- 


counting contend should be so treated), aggregate $196,062.52, 
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and this amount, upon the recommendation of the Commission’s 
expert, was deducted. We do not feel, therefore, that the absence 
of the old books of the company interfered with obtaining such 
information as enabled the Trust Company, and later the Com- 
mission, to intelligently pass upon the question at issue, viz: the 
present value of the property, and it appears to us these are the 
important questions, for the rates paid on tt amount invested by 
the company previous to the merger have no bearing upon or 
relation to the rates now proposed to be charged in the future, 
which must, in all fairness, be based upon the necessary invest- 
ment now and in the future in use for the purpose of furnishing 
the quality and quantity of service demanded by the subscribers. 

Petitioner contends that the increased rates and rentals asked 
for will produce no greater sum than what might be deemed a 
reasonable return upon the money actually employed, after pay- 
ing necessary maintenance and operating expenses, and a study 
of the figures shown on page 8 would appear to support their 
contention. 

For additional information, a representative of this Commis- 
sion, aS previously stated, made a personal investigation of the 
physical and operating conditions of each and every exchange 
named in the application, and also the Detroit Trust Company 
has made to this Commission a report as of May 31, 1915, 
verifying the capital and plant accounts of the Southern Mich- 
igan Telephone Company, showing when and where and under 
what terms and conditions the securities were issued and disposed 
of. From the foregoing may be summarized: 

First: The record discloses no indication of fraud or mis- 
appropriation of funds. 

Second: The facilities are ample and of such inputs and 
in such condition as to enable the company to render adequate 
service. 

Third: That an increase in revenue seems necessary to pro- 
tect the investment. 

As bearing upon the first matter mentioned, there has been 
filed the official report of the Detroit Trust Company, as above 
stated, substantiating the accounts of “Plant in Service,” “Intan- 


gible Capital,” “Capital Stock,” and “Bonds,” in conforming the 
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charges to the schedule of accounts as prescribed by the Inter- 
state Commerce Commission as follows: 


1. Plant in service (per exhibit filed) .......ccccscccccecs $1,190,461 .18 
2. General equipment (tools, etc.) .........cecceecces eerars 4,812.72 
3. Intangible capital (per exhibit filed) ............cecees 55,563.18 
4. Unamortized debt and discount expense ...........eee00. 14,237 .29 
§. Other deferred debts (including merger items in suspense) 48,619.30 
6. Total recorded in balance sheet ............cccescsccees $1,313,693 . 67 
7. Items lost in the accounts charged to surplus (difference 

between appraised structural value as inventoried in 

1912 and fair book value) ...ccccccccccccacesscceses 157,565.36 
8. Interest on merger loans ..........csseccsecenccnccecs 14,567 .51 
9. Realized depreciation on property sold .......c.ssese0e 23,929.65 


10. Total plant and expenditures on which stockholders should 
receive returns, as prescribed by the Interstate Com- 


merce Commission accounting .......0eee0¢ saat eeNieres $1,509,756.19 
11. Capital stock—authorized $1,000,000—issued ........... $842,580.00 


12, Bonds—authorized $500,000—outstanding eeeevsevesereose 359,200 ° 00 
$1,201,780 .00 


As to the second matter, “facilities and adequate service,” this 
is fully covered by the inventory and appraisal made in 1912 
by Mr. W. O. Morsman, as corroborated and fully substantiated 
by the Manufacturers Appraisal Company of Cleveland, Ohio, 
under date of May 15th, 1914, and also by the detailed report of 
our own representative, made from personal inspection and 
investigation. 

Third, as to the necessity for increased revenue; conclusions 
are deducted from the balance sheet, income statement, and 
expense schedule, taken from the books of the company as of 
March 31, 1915, setting forth the actual figures for the first 
quarter, and from that, a recapitulation for the year, showing 
the following results: 


Total telephone revenue for year on basis of actual first three 


POMC IG. shoe eras sas hid eau gona rive a starr es Sere otek Lee ee ye $131,088.36 
Total “operating” expense not including the fol- 

lowing: .....- Shes oe eaa/aes reer ss4nce cose $145,744.16 
Total deductions: 

Uncollectible revenue ..........ce0- $689.92 

PAROS eS eae eae ow eince se eae aie OS 10,582.36 

Rent, offices, ete. ........ ccc ceccecee 4,996.24 

Interest on funded debt ............ 21,315.00 

Other interest .......c.ccecceee eee. 2,805.52 

Amortization .......ccccecccccccees 946.64 

———- $41,335.68 

Total deficit ...... peatea de Gees eu arariialate . $55,991.48 


$187,079.84 $187,079.84 
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We think of the above “deductions” there will be no question 
but that at least the two items of taxes and rentals should be 
added to the operating expense as entirely dependent upon reve- 
nues for their payment and as properly affecting the rate which 
should be charged. These two items amount to $15,578.60, 
which, added to the operating expense of $145,744.16, totals 
$161,322.76. From this amount deduct the total revenues (not 
including tolls) of $131,088.36, and a deficit of $30,234.40 
results, As shown elsewhere, the total increase in revenue from 
the increase in rates would amount to $25,071; that is, providing 
each subscriber continues his present class of service. It there 
fore seems evident that the proposed rates cannot be termed 
excessive or unreasonable in the gross return they will yield, 
when all the elements of expense, including a proper depreciation, 
are considered and will necessitate new economies to meet the 
new needs incident to operating the several properties under the 
merger. In fact, the rates will not be higher than in other parts 
of the state where like quality of equipment is used and service 
given. 

Again, the necessity for increased revenue seems apparent 
when all figures are reduced to the average of each subscriber to 
the whole amount, as shown by the following tabulation from 
figures submitted: 


Plant im service ... occccecene . Average station valuation $110.15 
Total recorded in balance sheet ......-.. 121.67 
Total investment and expenditures on 

which returns should be made ......... " e Y 139.81 
Not included in the above and which must be considered are the 

total of Coll lines ic5044cc cee ke Pieris aw eyes Ronee awed 291,320.09 
And the amount properly chargeable to the several exchanges but 

NOC GistriDuved, yea Ve Wve dc eweceew be SRA Kb Seward eens 32,236.21 

$323,556.30 

Total revenue ......ccccceescsccscees Average per station $15.36 
Total operating expense and interest on 

DONGS. (eisai swoe eke eee nnses oa ie $17 .08 
Total deduction® .......ceeeccescnce . 7s re 4.84 
Deficit @@eeeerveserveosen® @eseeseeveeveeezeeeos e pig " 6 « 56 








$21.92 $21.92 


In addition to this showing of present deficit, there appears 


a saving to the subscribers in the communities involved in these 
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applications, by eliminating duplications, $22,104, or an average 
of $3.09 per subscriber affected, and that the probable result of 
the rental increase as asked for would amount to $25,071, or 
$3.01 per subscriber of the community affected. 

Dividends declared 1904 to 1912, inclusive, as shown by the 
audit, amounted to $267,482.21, and the depreciation for same 
period at five per cent not charged off would have been $216,181.- 
40, showing that dividerids were paid for that period instead of 
creating a depreciation fund, as should have been done. 

Relative to that part of the applications affecting toll charges: 
The proposed rate is based on present practice of other telephone 
companies rendering similar service throughout the state, and 
appears reasonable and warranted in view of the investment in 
toll lines as shown in balance sheet and inventory, $291,320.09, 
before referred to, and also considering that the deficit as shown 
in exhibits offered in evidence is not covered by the increase in 
rentals asked for, and it appearing that the charge of toll between 
exchanges not only increases revenue and reduces operating ex- 
pense, but improves the efficiency of that part of the service, is 
the basis for favorable decision on that portion of the applications. 

Under separate notice, but made a part of these applications, 
as previously referred to, is the request for permission to increase 
switching charges for rural telephone companies connecting with 
the switchboard of the Southern Michigan Telephone Company 
at Quincy, Branch county, from $3 per year, as now charged, 
to $6 per year. From the testimony and evidence in support 
thereof it appears that the company considers its request well 
founded on the showing of operating expense at the Quincy ex- 
change to be in excess of $6 per year per subscriber, but consider- 
ing the charges of other companies for like service, and the 
advantages and enhanced opportunities for additional revenue 
through toll charges, it would seem reasonable to consider the 
present charge of $3 too low,—yet the requested charge of $6 
too high. Hence the opinion that $4.50 per year for switching 
each subscriber is fair. 

From all of the foregoing and the further fact that the com- 
mittee and attorneys for subscribers in opposition failed to show 
error in the evidence from which these figures are taken, it is 


the opinion of this Commission that a temporary order should 
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issue and the petitioner be allowed to enjoy the benefit of the 
rates named therein for the term of one year from the effective . 
date thereof, and for the purpose of ascertaining just what results 
the new rates will produce, at the expiration of such period pre- 
sent to the Commission a detailed statement of earnings and 
expenditures for such year when, upon such showing, the above 
order should be approved or modified, as the conditions justify. 

Lawton T. Hemans, Chairman, OC. L. Glasgow, Commissioner, 
C. S. Cunningham, Commissioner. 


ORDER, 


Applications were filed in the above-entitled matter on March 
27th, March 29th, and April 24th, a. p. 1915, together with 
proof of publication of a notice by the Southern Michigan Tele- 
phone Company in the “Burr Oak Acorn,” “Coldwater Daily 
Reporter,” and “Quincy Herald,” newspapers of general circula- 
tion in the territory served by the telephone lines and facilities of 
the said telephone company, setting forth that on the 5th and 27th 
days of April, a. p. 1915, applications would be made to this 
Commission for authority to establish certain telephone rates 
for the subscribers of the telephone service furnished by the 
Southern Michigan Telephone Company, and order of hearings 
in pursuance of such applications having been fixed for April | 
21st, May 4th, and June 25th, a. p. 1915, at the office of the Com- 
mission in the city of Lansing, at which time Hon. John W. 
Adams, Hon. E. E. Palmer, and Hon. Dallas Boudeman appeared 
on behalf of said telephone company, and Hon. W. H. Lockerby, 
Hon. Milo D. Campbell, and Mr. W. OC. Cowell, representing 
protesting subscribers. Testimony and evidence in support of 
such applications was submitted and the opposition failea to 
show error in same, and, 

This Commission having duly considered said applications 
and the evidence offered and obtained in support thereof, 

Therefore, by virtue of the authority vested in us by law, we 
do hereby authorize the said Southern Michigan Telephone Com- 
pany to publish and make effective as of the 1st day of August, 
A. D. 1915, the following schedule of rentals, rates, and charges 


for service furnished by the lines and telephone facilities of the 
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said Southern Michigan Telephone Company, as proposed in the 
published notices hereinbefore mentioned : 


Telephone Rates and Charges for the Southern Michigan Telephone Company. 
Coldwater and Union City Exchanges. 


One party business ....... Net Rate $36.00 Gross Rate $39.00 per annum 
Two party business ....... 30.00 33.00 
Four party residence ...... “ “ 15.00 - “« 18.00 “ i 
Two party residence ...... erie aN 18.00 = “« 21.00 “ . 
One party residence ...... oe 21.00 - “« ~=6©24.00 “ = 

al party residence .... “© “ 1500 “ “ 1800 “= « 
Rural party business ..... oe 18.00 * “ 21.00 “ = 

Bronson and Quincy Exchanges. 
Business telephone ....... Net Rate $24.00 Gross Rate $27.00 per annum 
Residence and rural ...... “ “ 15.00 - “ 18.00 “ 
Rural business ........... ae UE 18.00 - “ 21.00 “ " 
Sherwood, Girard, Batavia, and East Gilead Exchanges. 
Business telephone ........ Net Rate $18.00 Gross Rate $21.00 per annum 
Residence and rural ...... 27 fe 15.00 - “« 18.00 “ 
Sturgis and Three Rivers Exchanges. 

One party business ....... Ni et Rate $36.00 Gross Rate $39.00 per annum 
Two party business ....... 30.00 33.00 “ 
Four party residence ...... os os 15.00 “ 18.00 “ - 


a“ 
Two party residence ...... “ “ 18.00 “ “« 9100 *« - 
One party residence ...... “ “ 21.00 « “ 9400 * “ 
Rural party residence .... “ “ 15.00 « 1800 “ « 


Rural party business ..... a “tee 18.00 * “« 21.00 “ - 
Burr Oak, Colon, Centreville, Constantine, Mendon, and White Pigeon 
Exchanges. 

Business telephones ....... Net Rate $24.00 Gross Rate $27.00 per annum 

Residence and rural ...... poe ne 15.00 . “ 18.00 “ 

Rural business ........... — 18.00 “ 21.00 * - 
Jones, Leonidas, and Parkville Exchanges. 

Business telephones ...... Net Rate $18.00 Gross Rate $21.00 per annum 

Residence and rural ...... “ “ 15.00 “ 18.00 “ ” 

Rural business ..... ‘ease 18.00 ™ “ 2100 “ *% 


Wasepi exchange will be discontinued and the subscribers con- 
nected with the Colon, Mendon, and Centreville exchanges. 

The net rate to apply if payment is made within the first 
thirty days of each calendar quarter. The gross rate to apply if 
payment is made after the first thirty days. 

Rentals are payable at the office of the exchange to which the 
subscriber is connected. 

A toll charge at the rate of 10 cents for the first 12 miles or 
fraction thereof, and 5 cents for each additional 8 miles or frac 
tion thereof, will be made for all messages going to or through 
two or more exchanges. A charge of 5 cents will be made to 
nonsubscribers for calls within any exchange limit. 


For switching charges for all rural lines or telephone com: 
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panies connecting with the switchboard at Quincy, Branch coun- 
ty, $4.50 per annum for each subscriber, payable semiannually 
in advance. 

The above rates to be and remain in effect for the term of 
one year from August 1, 1915, at the expiration of which time 
the petitioner will file with the Commission a detailed statement 
of all receipts and expenditures incident to the operation of the 
plant for such time, and, upon such showing, the Commission 
will either approve and continue in force the above order, or 
make such other order as, in the judgment of the Commission, 
the conditions justify. 

Lawton T. Hemans, Chairman, C. L. Glasgow, Commissioner, 
C. S. Cunningham, Commissioner. 





MONTANA PUBLIC SERVICE COMMISSION, 


FARMERS’ COMMITTEE OF LAUREL 
v. 


MOUNTAIN STATES TELEPHONE & TELEGRAPH 
COMPANY. 


[Docket No. 476; Report and Order No. 125.] 


Discrimination — Free telephone service. 

A telephone company will not, upon buying out a competitor, be 
compelled to continue free toll service inaugurated during the period 
of competition, since, in addition to the fact that such service necessi- 
tates a separate investment, it is unlawful, because discriminatory. 


Discrimination — Telephones — Special rental contract. 

Special rental contracts by which older patrons of a telephone 
company are receiving rentals at different prices than are afforded later 
patrons are discriminatory, and, where such contracts are subject to 
eancelation on notice, the company should give notice, and, on the ex- 
piration of the time mentioned in the contract, should discontinue the 
service or enter into nondiscriminatory contracts. 


[July 26, 1915.] 


Demanp for the re-establishment of free toll service formerly 
accorded the telephone patrons of Laurel and vicinity to Bill- 
ings, and complaint as to discrimination in monthly rentals; 


complaint as to free toll service dismissed. It appearing that 
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some of the patrons of the defendant Mountain States Telephone 
& Telegraph Company were receiving service at lesser rentals 
than were charged other patrons, by virtue of old special rental 
contracts, such contracts were ordered canceled and the service 
discontinued, or a new standard contract executed. 

The appearances are set out in the opinion. 


By the Commission: Hearing was regularly held at Laurel, 
Montana, April 7th, 1915, at 10:30 o’clock a. M., represented : 
Complainant, by Charles A. Taylor; defendant, by (. G. Cot- 
ton; Commissioners Hall, Morley, McCormick. 

In this matter the complaint alleged that formerly the tele- 
phone patrons in Laurel and vicinity were served by the Moun- 
tain States Telephone & Telegraph Company and the Billings 
Automatic Telephone Company. During the period of rivalry 
free toll service was granted from telephones connected with the 
Laurel exchange to telephones connected with the Billings ex- 
change by both operating companies. 

The complainants assume that by reason of the fact that this 
free toll service was voluntarily granted, that it must have been 
profitable. Complainants allege that about October 1st, 1914, 
the Mountain States Telephone & Telegraph Company purchased 
the lines and equipment of the Automatic Company, and soon 
thereafter the defendant placed into effect a toll charge of 10 
cents from phones connected with the Laurel exchange to phones 
connected with the Billings exchange. It is also alleged that 
flat rates for service now in force in the vicinity of Laurel, Mon- 
tana, are not uniform, in that patrons pay various sums for 
monthly rentals; to wit, $1.50, $2, $2.25, and $2.75. 

There was no testimony introduced sustaining the assumption 
in the complaint that because free toll service was granted dur- 
ing the period of competition, that the telephone exchange was 
profitable, nor could this fact be established without a physical 
valuation of the plant, taken in connection with the annual state- 
ment of the operation of the business. The Laurel exchange 
would then have to be charged with its overhead expense, in- 
cluding its share of the overhead expense of the general office. 
Depreciation charges would have have to be determined, and in 


fact all of the various items would have to be considered, as is 
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lawful and customary in determining a reasonable rate for car- 
riers and public utilities. 

Free toll line service between Laurel and Billings might have 
been indulged in at the expense of some other exchanges not 
enjoying competition. It cannot be denied that a toll service is 
a valuable service and should be charged for on its merits. It 
is a present-day necessity, and to afford it, an investment must 
be made in a toll line connection separate and apart from that 
portion of the plant constructed for local exchange service. Apart 
from thif argument, discrimination is unlawful. All other toll 
service in the state is chargeable under a uniform scale of rates, 
and this line must conform to the general rule and come within 
the provisions of the law. 

The defendant and its predecessors in interest have contributed 
to this complaint by their competitive methods and by extending 
the lines from their Billings exchange into Laurel territory. 
Doubtless patrons have indicated a desire to be connected with 
the Billings exchange for their own convenience. The Billings 
exchange is the older, and the rural lines out of Billings had to 
be added to from time to time as new business was acquired, un- 
til the present situation has developed with the Billings connec- 
tions far into Laurel territory. 

It will be necessary at some future time to take a physical 
valuation of the telephone plants in Montana. This valuation, 
together with the record of operating expenses and operating 
income, will become a basis for determining the reasonableness 
of rates. Prior to taking this valuation, the rates must be stand- 
ardized and discriminations discontinued. Of what value would 
a physical valuation be in determining a reasonable rate, if one 
community received a free service for which another community 
was being charged? For the present, in determining a reason- 
able rate, this Commission is confined to comparisons which are 
not altogether satisfactory. For the reasons given above, the 
Commission will hold that a charge of 10 cents for a two-number 
call and 15 cents for a special party call, between the Billings 
district and the Laurel district, or vice versa, is a reasonable 
charge. 

It also appears that there are some old special rental contracts 


in existence whereby the older patrons are receiving rentals at 
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different prices than afforded to many later patrons. This is 
discrimination and must be discontinued. The old contracts are 
subject to cancelation on notice, and the defendant should give 
the proper notice, and on expiration of the time mentioned in 
the contract, the service should be discontinued or a new standard 
contract executed. 

Wherefore, in view of the testimony and of the foregoing 
statement of facta, 

It is ordered that the petition of complainants be denied ; that 
the defendant, upon receipt of a certified copy of this statement 
. and order, give notice canceling all telephone rental contracts 
that are discriminations as defined above; and that said notice 
shall be no longer than the length of time provided for in each 
individual contract; and that the defendant shall, within thirty 
days from receipt of certified copy of this statement and order, 
file a revised schedule of standardized rates for Laurel exchange, 
based on the mileage block system. 

Public Service Commission of the State of Montana, 





NEBRASKA STATE RAILWAY COMMISSION. 


IN RE INVESTIGATION OF THE REASONABLENESS OF 
THE MERCHANDISE AND COMMODITY TARIFFS OF 
RATES AND CHARGES BETWEEN STATIONS IN THE 
STATE OF NEBRASKA ON THE SEVERAL LINES OF 
RAILROAD. 


Rates — Distance basis Iong and short haut. 

Railroads operating between stations in Nebraska cannot apply to 
shipments from intermediate points in the state the rates under the 
tariff in general order No. 19 of the Nebraska Railway Commission, 
which requires carriers to apply the distance schedule of rates on traffic 
moving between stations in the state except as provided by certain rules, 
when the application of the terminal rates under the long and short 
haul clause of the Railway Commission act will make a lower rate. 


[July 31, 1915.] 
ConFERENCE Ruling No. 1 In Re General Order No. 19. 


By the Commission: The long and short haul clause of the 


Railway Commission act prohibits common carriers from charg- 
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ing more for a shorter haul than for a longer haul over the same 
line unless authorized so to do by the Commission. 

The attention of the Commission has been called to the fact 
that certain of the carriers operating railroads between stations 
in this state have been applying the rates under the distance 
tariff in general order No. 19 from intermediate points, when 
the application of the terminal rates under the long and short 
haul clause would make a lower rate. The Commission, in the 
first paragraph of its general order No. 19, required carriers to 
“establish, maintain, and apply” the distance schedule of rates 
“on all traffic moving between stations in Nebraska . . . save 
and except as herein specifically provided.” It further required 
the carriers to establish, maintain, and apply the schedule of rates 
and charges specifically set out in the order from certain “‘ter- 
minal’ stations, and in establishing said rates and schedules to 
apply certain rules and regulations set forth in the order. 

The said rules and regulations therein prescribed, among other 
things, provide: 

“Rule 3. Rates obtaining under the distance tariff, exhibit 
‘C’, must not be lower than specific rates named from an inter- 
mediate terminal station. 

“Rule 4. Terminal short line distance rates only must not be 
used in finding rates at intermediate points.” 

Where a terminal rate is a “terminal short line distance rate,” 
and is not to be used to find an intermediate rate under rule 4, 
clearly appears in the tariff, such rate being prefixed by a dagger 
point with a note at the bottom of the page prefixed by a dagger 
point, “Terminal rates only—see rule 4.” 

There was no intention on the part of the Commission in the 
promulgation of its general order No. 19 to relieve the carriers 
from the necessity of complying with the long and short haul 
clause provision of the statute, save and except as specifically 
provided under said rules 3 and 4. If such had been the inten- 
tion of the Commission, the inclusion of rule 4 in the tariff 
would be superfluous. 

The order must be interpreted as a whole, and when rules 3 
and 4 are considered, it is clear that there is no justification 
for the carriers, under the first paragraph of the order, to assume 


that they are relieved from the necessity of complying with the 
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provisions of the long and short haul clause, save and except as 
provided in said rules 3 and 4. 
Made and entered at Lincoln, Nebraska, this 31st day of July, 
1915. . 
Nebraska State Railway Commission, Henry T. Clarke, Jr., 
Chairman. 





NEBRASKA STATE RAILWAY COMMISSION. 


IN RE MONROE INDEPENDENT TELEPHONE COMPANY. 
{Application No. 2227.] 


Depreciation — Annual allowance. 

An annual allowance of 6 per cent on the conservative reproduc- 
tion value of the property of a telephone company was held necessary 
to cover depreciation. 

Return — Telephones — Percentage on investment, 

A slight increase in the rates of a telephone company was held 
justified where it appeared that it was not quite earning a return of 7 
per cent upon its capital stock, that its business had been conducted 
with extreme economy, and that the business had reached such a point 
of development that expenses were sure to increase. 

Rates — Telephones — Business lines. 

A telephone company may charge a higher rate to business sub- 
scribers than to ordinary subscribers. 

Return — Improvements and betterments — How to be provided for. 

A telephone company was directed to provide for additions and 
betterments to its property in the future out of new capital secured 
through the sale of stock, rather than out of earnings at the expense 
of the service and the proper maintenance of property already in exist- 
ence. 

Return — Telephone — 7 per cent allowance. 

A return of 7 per cent on the money actually invested by the 
stockholders of a telephone company was held not to be unreasonably 
high, especially where stockholders have made sacrifices in the form of 
labor and services in excess of their cash investment; but the company 
was forbidden to pay annual dividends of more than 7 per cent, in view 
of the fact that earnings had been improperly used to the detriment 
of the service and maintenance of property, and was ordered to devote 
any surplus beyond the amount necessary for such dividends to the 
maintenance of existing property and the betterment of the service. 


[July 31, 1915.] 


ArrticaTion by telephone company to readjust its exchange 


rates at Monroe, Platte Center, and Tarnov, and to establish 
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I-xpenses in the future will increase. The system has reached 
the point where it can no longer be operated on the present basis. 
The demand for improved service and up-to-date equipment is 
already pressing, as is indicated by service complaints registered 
with the Commission in recent months. Connection with the toll 
system of the Nebraska Telephone Company requires a higher 
standard of equipment and service than was necessary when only 
local service was rendered. If the company is to install and keep 
a modern system of bookkeeping,—and the Commission is of the 
opinion that it should,—another substantial item of expense will 
be added that is not now provided for. In view, therefore, of the 
present state of the company’s finances and of the new conditions 
now to be met, it is clear that the slight increase asked for is 
justified. Moreover, the uniform rate to all classes of sub- 
scribers is contrary to the general practice, and a higher rate to 
business subscribers is justified by custom and by the experience 
of practically all other companies. It was largely on the ground 
of bringing the rates of this company in line with the standard 
practice in this state that the Commission unanimously approved 
an increased business rate for the Genoa and Newman Grove 
exchanges a year ago. The approval of this application will 
still further standardize the rates on applicant’s system. 

The poor condition this property is in at the present time and 
the improvements that must be made in the service make it im- 
perative that the management shall put into the property every 
available dollar over and above a reasonable return on the actual 
investment. It has been the practice in the past to build as 
many extensions as possible out of the earnings. This has had 
the effect of increasing the size of the property at the expense 
of the service and of the proper maintenance of the property 
already in existence. In other words, more plant has been built 
than can be maintained on the present earnings. The time has 
come when this practice must cease. Additions and betterments 
must be provided for hereafter out of new capital secured through 
the sale of stock. A return of 7 per cent on the money actually 
invested by the stockholders the Commission regards as reason- 
able, particularly, as in this case, where the stockholders have 
made sacrifices in the form of labor and services in excess of their 


cash investment. In view of the condition of the property, how- 
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ever, the Commission is of the opinion and so finds that the re- 
turn should be limited to 7 per cent and that the surplus, should 
there be any, should be devoted to the maintenance of the exist- 
ing property and the betterment of the service. None of the earn- 
ings should be expended for new property in the form of addi- 
tions and extensions. 

It is not the purpose of applicant to install metallic service at 
the present time, but an application is made for a schedule of 
rates covering such service so that it can be furnished if demand- 
ed. An additional investment will be required in every instance 
where metallic service is installed, and if any considerable num- 
ber of subscribers demand it the entire system will have to be 
reconstructed. The schedule asked for is the average for such 
service in the state. In fact, considering the size of the system 
and the number of subscribers served and the connections with 
the large number of other exchanges, for which no added charge 
is made, it is somewhat lower. Under these circumstances the 
Commission regards it as reasonable and it will be approved. 


ORDER. 


It is therefore ordered that the Monroe Independent Telephone 
Company be, and the same hereby is, authorized to charge and 
collect, until the further order of this Commission, the following 
schedule of rates, applicable to its exchanges at Monroe, Platte 
Center, and Tarnov, same to become effective September 1, 1915: 


Individual businens ...ccceessccceccces Grounded circuit $2.00 per month 
Individual residence .........eseseees es 100 “ *« 
Farm Une is.acaiecia tan sees eek a eats os * = 100 “ “* 


These rates to be in addition to the cost of batteries. 


It is further ordered that the Monroe Independent Telephone 
Company be, and the same hereby is, authorized to charge and 
collect the following schedule of rates, applicable to all the ex- 


changes on its system, same to become effective September 1, 
1915: 


Individual business ..........ccececeeee Metallic circuit $2.50 per month 
Two-party business ........sssseseccees - “ 200 “ * 
Individual residence .............0s000 a 150 “ 
Two-party residence .............+.525- - 125 Oe 
Business telephone on farm line, grounded circuit ....... - 200 “* « 
Extension telephomes ........-..0ccccccccccccccccvecrces oo Of 
Extension bells ai :cicss sieewialew sce eu Mewuee wees es 6% slower Zo. 


It is further ordered that the Monroe Independent Telephone 
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Company be, and the same hereby is, notified and required to 
install a system of accounting that will clearly show the revenue 
received from all sources and its expenditure for the various 
purposes required by the company, said expenditures to be so 
separated as to show the amounts expended for new construction, 
maintenance, and depreciation, direct operation and general ex- 
pense. Said system of accounts to be submitted to this Com- 
mission for approval, and to be installed on or before October 1, 
1915. 

It is further ordered that, until the further order of this Com- 
mission, the annual dividends to be declared and paid by the said 
Monroe Independent Telephone Company shall not exceed a 
sum equal to 7 per cent on the actual, outstanding capital stock. 

It is further ordered that any surplus remaining out of the 
earnings, after all operating, maintenance, and depreciation ex- 
penses, and a dividend equal to 7 per cent on the outstdnding 
capital stock, have been paid, shall be applied to the improve- 
ment of the service and the maintenance of the existing prop- 
erty; and, unless the approval of this Commission is first se- 
cured, none of such surplus shall be expended for the building 
of new lines or for any additions and betterments, 

Made and entered at Lincoln, Nebraska, this 31st day of July, 
1915. | 

Nebraska State Railway Commission, by Henry T. Clarke, 
Jr., Chairman, 


NEBRASKA STATE RAILWAY COMMISSION. : 


NEBRASKA PORTLAND CEMENT COMPANY 
v 


CHICAGO, BURLINGTON, & QUINCY RAILROAD COMPANY 
et al. 


[Formal Complaint No. 271.] 


Evidence — Presumption — Published rate as reasonable — Statute — 
Effect of competition. 

Rates influenced by competitive conditions do not come under 
the provision of the statute that “the lowest rate published or charged 
by any railway company for substantially the same kind of service, 

P.U.R.1915E. 
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whether in this or another state, shall, when introduced in evidence, be 
accepted as prima facie evidence of a reasonable rate for the service 
under investigation.” 


[August 7, 1915.] 


Compiarnt by the Nebraska Portland Cement Company 
against the railroads of Nebraska as to the rates charged for the 
transportation of cement. The Commission fixed the rate on ce- 
ment from Superior to Lincoln at 7 cents per hundred weight, 
to Omaha 84, to Beatrice 7; and modified general order No. 
10 (see 7 Ann. Rep. Neb. 8. R. C. 325) and its order in Formal 
Complaint No. 252 (see 7 Ann. Rep. Neb. 8. R. C. 201) s0 
that where the combination of terminal rates from Superior to 
the points Fremont, Lincoln, and Beatrice, plus the specific rates 
from those points to the points of destination, would produce a 
lower rate, such combination rate should apply as a maximum; 
provided, however, that where a two-line haul was involved, a 
1} cent arbitrary should be added. 

Appearances: F. H. Gaines for complainant; Byron Clark, 
general solicitor, H. H. Holcomb, G. F. A., F. Montmorency, 
A. G. F. A,, for the C. B. & Q. Railroad Company; A. A. Mc- 
Laughlin, attorney, W. H. Jones, D. F. A., for the OC. & N. W. 
Railway Company and C. St. P. M. & O. Railway Company; 
G. W. Hamilton, A. G@. F. A., E. E. Hawley, rate clerk, for the 
Union Pacific Railroad Company; H. L. McReynolds, of the 
freight agent’s office, for the C. R. I. & P. Railway Company; 
D. R. Lincoln, A. G. F. A., for M. P. Railway Company; James 
A. Rockwell, treasurer and sales manager, for Sunderland Broth- 
ers Company; Walt H. DeBolt, for The John H. von Steen Com- 
pany; B. L. Glover, general traffic manager, for The Iola Ce 
ment Mills Traffic Association ; H. C. Koch, general sales agent, 
for the lola Portland Cement Company, Kansas City; W. S. 
Whitten, secretary, for Lincoln Commercial Club. 


Clarke, Chairman: Complainant herein owns and operates a 
cement plant at Superior, Nebraska. All roads operating in Ne- 
braska are made parties to the complaint, which attacks the rea- 
sonableness of the rates on cement in Nebraska, and particularly 
the rates obtaining from Superior, Nebraska, to points in the 


eastern part of the state, the complaint alleging that it is shut out 
P.U.R.1915E. 
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from much of that territory by reason of lower and more favor- 
able rates applying to said points from competing cement plants 
more distantly located. 

The existing rates on cement on all the roads, except the St. 
Joseph & Grand Island Railway Company and the Chicago, St. 
Paul, Minneapolis, & Omaha Railway Company, were fixed by 
the Commission in its order in Formal Complaint No. 252 (see 
“7 Ann. Rep. Neb. 8. R. C. 201) in which the Commission deter 
mined the mileage scale of rates applying to Class “D” in its 
general order No. 19 (see 7 Ann. Rep. Neb S. R. C, 325), a 
just and reasonable basis for transportation of cement in car 
loads. Certain exceptions were made to the application of said 
scale, to wit: <A terminal rate of 7 cents to Lincoln and Fre 
mont and a terminal rate of 84 cents to Blair, Omaha, South 
Omaha, Plattsmouth, and Nebraska City. Said terminal rates 
did not apply as a maximum to intermediate stations. 

Formal Complaint No. 252 (see 7 Ann. Rep. Neb. S. R. C. 
201) arose on the application of the complainant herein for 
commodity rates on cement from Superior, in which complaint 
the St. Joseph & Grand Island Railway Company and the Chi- 
cago, St. Paul, Minneapolis, & Omaha Railway Company were 
not made parties. 

The closest plants to the borders of the state are, one at Des 
Moines, approximately 146 miles east of Omaha, another at Ma- 
son City, 250 miles east of Sioux City, another at Sugar Creek, 
100 miles southeast from the extreme southeastern portion of 
the state. 

The eastern portion of the state, the rates to which complainant 
particularly complains of, it is estimated involves 60 per cent of 
the cement consumption of the state. 

Two questions are presented in the testimony and briefs of 
the complainant: First, rates from Superior to Lincoln and to 
Omaha ; second, rates from Superior to other Nebraska stations, 
particularly in the eastern part of the state. 

Complainants ask for a 5-cent rate to Lincoln, a distance of 
119 miles, and a 6}-cent rate to Omaha, a distance of 174 miles, 
the Omaha rate being determined by a reverse application of the 
1}-cent Lincoln differential over Omaha, applying on shipments 


originating east of the Missouri river. 
P.U.R.1915E. 
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Complainants attempt to justify the proposed 5-cent rate to 
Lincoln by certain comparisons of rates voluntarily established 
by the carriers, and insist that under the section of the statute 
which provides that “the lowest rate published or charged by 
any railway company for substantially the same kind of service, 
whether in this or another state, shall, when introduced in evi- 
dence, be accepted as prima facie evidence of a reasonable rate 
for the services under investigation,” said rates would determine 
a 5-cent rate from Superior to Lincoln as just and reasonable. 

The defendants clearly proved that the rates relied upon by 
the complainants were affected by competitive conditions, and in 
order for the carriers publishing said rates to participate in the 
transportation of cement to large consuming markets, such as 
Kansas City, Denver, and Omaha, it was necessary to publish 
such rates. Where such competitive conditions obtain, rates so 
influenced do not, in our judgment, come under the provisions 
of the statute. To hold otherwise would mean the rigid applica-' 
tion of the long and short haul clause, not only to intermediate 
stations, but on all systems and in all directions. The Commis- 
sion is authorized by the same act to relieve the carriers in its 
discretion from the application of the long and short haul clause. 
A fortrort the Commission should exercise discretion in a rigid 
application of rates induced by competitive conditions. 

In its order in Formal Complaint No. 252 (see 7 Ann. Rep. 
Neb. S. R. C. 201), this Commission reviewed at considerable 
length the rate adjustment to Nebraska stations from interstate 
points, as well as the rates then in effect between Nebraska sta- 
tions, and it is unnecessary to review the matters therein con- 
tained. 

The following table shows the rates from the various points of 
production: 





Points of Production. . Omaha Rate. | Lincoln Rate. 
SUPeriOk - sa Gie was hs eb swisseeeous oieo Cue Deas 8.5 7. 
MORON CIEY siete Caran Seawes Gan ceeoue 8. 9.5 
Des Moines .........0... bad oe eae eau eee 7 8.5 
Tole, Kaneas: i saii.cw sieeve sence oncuceis cours 10. 11.5 
Nagar Creek 0535 do.0 cs cacawan oases sete nos 8.5 10. 


Upon consideration of the evidence and the argument, the 
| P.U.R.1915E. 
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Commission does not feel justified in changing its former ruling 
on the Lincoln and Omaha rates of 7 and 84 cents respectively. 

We are of the opinion, however, and so find, that a 7-cent rate 
on cement should apply from Superior to Beatrice, which is a 
recognized distributing center, is equalized with Lincoln and 
Omaha, etc., in general order No. 19 (see 7 Ann. Rep. Neb. S. R. 
C. 325), and is intermediate to Lincoln from Superior. 

As stated above, the Class “D” rates, published in the Com- 
mission’s order No. 19 (see 7 Ann. Rep. Neb. S. R. C. 325), 

formed the basis for the cement rates in its order in Formal Com- 
plaint No. 252 (see 7 Ann. Rep. Neb. S. R. C. 201), except as 
to certain terminals. While certain comparisons of rates on per- 
ton-per-mile basis from interstate points were presented in the 
hearing, the complainants virtually waive the reasonableness per 
se of the Class “D” basis in their brief. The Interstate Com- 
merce Commission, in commenting on the per-ton-per-mile basis as 
a test of reasonableness, has said: “The revenue per ton per 
mile in itself is not a sufficient basis for a judgment regarding 
the reasonableness of a rate which yields that revenue.” Ne 
braska State R. Commission v. Chicago, B. & Q. R. Co. 23 
Inters. Com. Rep. 121-125. 

Also, “The rate per ton per mile is but one of the many influ- 
ences in rate adjustment, and in the present case its value of 
comparison is somewhat impaired.” Ashgrove Lime & P. Ce 
ment Co. v. Atchison, T. & 8S. F. R. Co. 23 Inters. Com. Rep. 
§19-524. 

There remains for consideration the adjustment of the rates 
provided in our order in Formal Complaint No. 252 (see 7 Ann. 
Rep. S. R. C. 201), from Superior to stations in the eastern 
portion of the state other than the terminal rates named therein. 

The interstate rates on cement from the so-called Gas Belt in 
Kansas (and it is conceded in the record that, generally speaking, 
cement is sold on the Iola basis) were reviewed by the Inter- 
state Commerce Commission in cases Nos. 4038, 3904, and 4485. 
In approving of the existing rates to Nebraska stations, Commis- 
sioner Clements said: “The record establishes that an over-pro- 
duction of from 40 to 50 per cent in cement and a rapidly di- 
minishing supply of natural gas, which rendered manufacture 


cheap in the past, have had a serious effect upon the cement trade 
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in this field, and complainant’s present troubles may be due to 
some extent to this cause. But, however this may be, treating 
the matter from a transportation standpoint, and considering all 
the facts, circumstances, and conditions appearing of record, we 
do not feel that the interests of justice require the granting of 
the prayers of the petitions as to Kansas City, Missouri, Iowa, 
Nebraska, Colorado, South Dakota, or Montana.” (p. 525.) 

The rates above referred to are so-called group rates to eastern 
and southeastern Nebraska points. The stations in the extreme 
eastern and southeastern portion of the state are generally given 
the same rate as Omaha, while the Lincoln rate is carried as a 
blanket to all stations between the extreme eastern stations and 
those stations on a line approximately north and south with Lin- 
coln. To all stations west of said line the rates are graded up 
from the cheapest basing point; generally Beatrice, Lincoln, or 
Fremont. 

This method of establishing the interstate carload cement rates 
to eastern Nebraska stations is the direct cause of this com- 
plaint, at least, to that part of the petition that charges unjust 
discrimination against the rates established in our order in For- 
mal Complaint No. 252 (see 7 Ann. Rep. Neb. 8. R. C. 201) 
from Superior to these eastern Nebraska stations. This adjust- 
ment of rates causes the rates at many stations to be more favor- 
able to cement producers in Kansas, Missouri, and Iowa than the 
manufacturers of cement located at Superior, illustrated as fol- 
lows: g 





Station of Distance. | Superior Rate. | Distance. pager © reek 
Auburn ........- 152 1l¢ per cwt. 135 8.5¢ per cwt. 
Julian .......... 176 13¢ “= 146 8.5¢ “ “ 
Table Rock ...... 122 9.5¢ * * 139 8.5¢ “ “ 
Pawnee ......... 115 9¢ “« « 146 8.5¢ * « 
Shubert ......... 156 11.3¢ “ 127 8.5¢ “* “ 
Syracuse .....0.. 154 Tig” 184 10¢ ate 
Berlin .......-.- 165 13¢ Cl * & 166 10¢ et 

Des Moines 

Rate. 
Ashland ........ 143 10.5¢ “ “& 208 8.5¢ “ 
Louisville .... 156 11.3¢ “ “ 176 8.5¢ “ 
Nickerson . ..... 156 113e = OO 224 10¢ ee ee 
Homer ....-..... 238 15.3¢ * * 303 10¢ oa 
Colburn ...... .. 256 16.3¢ “ “ 241 10¢ os 


P.U.R.1915E. 
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In most of the illustrations shown—and they are illustrative 
of the average—the distance from Superior is somewhat less than 
from the interstate point. We simply mention this in passing, 
as the question of distances when group rates are under consider- 
ation is but one factor in the consideration of a just and rea- 
sonable rate. 

From Superior to practically all of the stations located in the 
eastern part of the state the haul is made in main line train serv- 
ice, where the density of traffic is materially above the average 
of the state. From a consideration of all of these facts and cir- 
cumstances, the Commission is of the opinion, and we so find, 
that the rates established in our order in Forma] Complaint No. 
252 (see 7 Ann. Rep. Neb. 8S. R. C. 201) should be modified as 
to the rates on carload shipments of cement between Superior 
and stations in Nebraska, as hereinafter provided. 

As previously stated, the rates from interstate points to sta- 
tions in central and western Nebraska, in which the zone or 
blanket rates are not applied, are built up on the rates to basing 
points such as Beatrice, Lincoln, Fremont, and Omaha, plus 
the rates from those points to destination. A jobber of cement 
at these basing points can, under the system of rates obtaining, 
ship into such basing points and re-ship in certain instances un- 
der a more favorable basis than would apply under the distance 
scale from Superior to the same destinations. This condition 
must be recognized, and the Commission is of the opinion, and 
so finds, that where the combination of terminal rates from Su- 
perior to the basing points Fremont, Lincoln, and Beatrice, plus 
the specific rates from said points to destination, set out in Gen- 
eral Order No. 19 (see 7 Ann. Rep. Neb. S. R. C. 325), will 
produce a lower rate, said combination should apply as a maxi- 
mum ; provided, however, that where a two-line haul is involved, 
the 14-cent arbitrary shall be added. 

We are of the opinion, and we so find, that 84 cents per cwt. 
is a fair, just, and reasonable rate for a one-line haul for the 
transportation of straight carload shipments of cement, minimum 
_weight, 30,000 pounds, from Superior to all stations (except as 
otherwise provided for) located east of the following lines of 
railroad: C. B. & Q. R. R., Wymore to Beatrice; U. P. R. R., 


Beatrice to Lincoln; C. & N. W. Ry., Lincoln to Blair; that 10 
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cents per cwt. is a fair, just, and reasonable rate for a two-line 
haul from Superior to stations located in the territory just de- 
scribed. 

We further find that a rate of 104 cents per cwt. should apply 
from Superior to stations located on and east of the following 
lines of railroad: C. B. & Q. R. R., Nickerson to Lyons; O. St. 
P.M. & O. Ry., Lyons to South Sioux City. 

We further find that the rates from Superior to O. B. & Q. 
stations located west of Laketon should be the lowest combination 
found by adding to the 104-cent rate, Superior to South Sioux 
City, the Class “D” distance tariff rates as named in general 
order No. 19, or by adding to the 7-cent rate, Superior to Fre- 
mont, the Class “D”’ rates, Fremont to said stations. 

We further find that the rates from Superior to C. St. P. M. & 
O. Ry. stations west of Emerson and north of Coburn should be 
the lowest combinations found by adding to the rate from Sv-. 
perior to South Sioux City or Emerson the Class “D’’ rates as 
provided in general order No. 19 (see 7 Ann. Rep. Neb. S. R. C. 
325). 

We further find that Class “D” rates, as provided in general 
order No. 19 (see 7 Ann. Rep. Neb. S. R. C. 825), should be 
established as a maximum for straight carload shipments of 
cement, minimum weight, 30,000 pounds, on the lines of the C. 
St. P. M. & O. Railway Company and the St. J. & G. I. Railway 
Company on their Nebraska intrastate traffic; that 14 cents per 
ewt. added (to the Class “D’ rates, as herein provided) for a 
more than one-line haul shall apply to shipments moving over 
the lines of railroad of the C. St. P. M. & O. Railway Company 
and the St. J. & G. I. Railway Company. 


ORDER. 


It is therefore ordered that the Chicago, Burlington, & Quincy 
Railroad Company, Chicago, St. Paul, Minneapolis, & Omaha 
Railway Company, the Chicago, Rock Island, & Pacific Rail- 
way Company, the St. Joseph & Grand Island Railway Company, 
Union Pacific Railroad Company, the Missouri Pacific Railway 
Company, and Chicago & North Western Railway Company be 
and the same are hereby notified and directed to check in and 


publish and file with this Commission, effective within thirty 
P.U.R.1915E. 
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days from date hereof, specific schedules of rates and charges 
for the transportation of cement from Superior to stations on 
their lines in Nebraska which shall conform to the above find- 


Ings. 
It is further ordered that general order No. 19 (see 7 Ann. 


Rep. Neb. S. R, C. 325), in so far as it establishes Class ‘“D”’ 
rates in Nebraska applicable to this order, be and the same is 
hereby made a part of this order. 

Made and entered at Lincoln, Nebraska, this 7th day of Au- 
gust, a. p. 1915. 

Nebraska State Railway Commission, by Henry T. Clarke, 
Jr., Chairman. 


NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS. 


IN RE RARITAN RIVER RAILROAD COMPANY. 


Security issues — Improvements. 

A railroad company was authorized to issue $100,000 of addi- 
tional capital stock for cash to be expended for necessary improvements 
costing $188,000, the balance of the amount to be advanced by the stock- 
holders. 


Valuation — Purpose — Standard for taxation and securities itsaues. 

The New Jersey Commission will not countenance a double stand- 
ard of valuation, one for the purpose of taxation and the other for the 
issuance of securities, where, by the state Constitution, property is 
taxable at its full value, particularly where the utility has appealed 
from the assessment of its property by the State Board of Assessors, 
and obtained a reduction in the valuation on its own testimony that the 
value was less than that fixed by the assessors. 


Valuation — Evidence — Value for taxation. 

The New Jersey Commission, in arriving at the value of the 
property of a railroad company for the purpose of determining whether 
a proposed stock dividend is justified, while not bound by a valuation 
by an official board for the purpose of taxation, will assume that the 
true value was that fixed by the tax board where no other valuation 
has been made either by the company or the Commission. 

Valuation — Franchise .costs — Security issues. 

In determining the value of a franchise of a public utility for 
security issuance purposes an amount was allowed to cover the assumed 
cost of obtaining it, in the absence of the proofs of the sum actually 
expended. 

P.U.R.1915E. 
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Valuation — Security issues — Taxation value — Hidden values. 

The value of the property of a public utility fixed by a state 
board for the purpose of taxation, reduced on appeal on the testimony 
of the utility that the value of the property was less than that fixed 
by the taxation board, will not be assumed to be incorrect, on the theory 
that there were hidden values not taken into consideration in the valu- 
ation for the purpose of taxation. 


Valuation — Stock dividend — Legal expenses. 

The value of the property of a public utility for the purpose of 
determining whether a stock dividend is permissible will not be in- 
creased by the New Jersey Oommission by an amount assumed to have 
been expended for legal expenses not otherwise included, where the 
proof as to such expenditures ig not convincing, since the board does 
not look with favor upon applications for stock dividends, and will not 
sanction the issuance of stock for such a purpose unless satisfled by 
positive proof that the value justifying the increase of stock proposed 
has been added to the property of the utility. 


Security issues — Stock dividend — Value. 
The New Jersey Commission declined to authorize the issuance 
of securities for the purpose of a stock dividend except to the extent 
that the actual value of the property exceeded the present capitalization. 


[July 12, 1915.] 


AppticaTion for authority to issue capital stock to the amount 
of $210,000. Permission granted to issue stock to the amount 
of $100,000 for improvements and betterments, and to the ex- 
tent of $100,000 as a stock dividend. 

Appearances: W. D. Edwards for the company. 


By the Commission: The Board is asked to authorize: 

1. An issue of $100,000 of capital stock to provide for necea- 
sary improvements and betterments, the estimated cost of which 
will be $188,000. 

2. An issue of $110,000 as a stock dividend. 

As to the first request, the Board’s chief inspector and auditor 
have verified the correctness of the items constituting the pro- 
posed improvements. The board is satisfied that these improve- 
ments will cost in the neighborhood of the figure claimed, namely 
$188,000, and authorizes the issue of $100,000 of stock for cash 
for the purpose of making such improvements. The balance of 
the $188,000 is to be advanced by the stockholders of the com- 
pany. 

The request for the authorization of the issue of $110,000 as 
P.U.R.1915E. 





74 NEW JERSEY BD. OF PUBLIC UTILITY COMRS. 


a stock dividend is based to some extent upon claims which this 
Board cannot allow. The capitalization of the company at the 
present time is: 





BUCK paweenese Coe Wah acuadiee ee seaewerencae ates s $440,000.00 
BONS i 26e6. oe eh cc eeseesane Beek sieges eat ne att 400,006.00 
——— $840,000 
PFOPORCG ‘INGCTERSE 24 )ps histone Fhdasa'e bine 5 wae eae Naa Sie ho Nie Sees 110,000 
$950,000 


In the year 1911 the State Board of Assessors, through its 
chief engineer, Charles Hansell, calculated the value of the prop- 
erty of this company taxable by that Board as $840,213. That 
amount, however, was reduced, upon the appeal of the railroad 
company, to $753,648, at which figure the property of this com- 
pany, real and personal, was and is taxed by the state. 

The petitioner now claims that notwithstanding its success on 
its appeal in obtaining a reduction in the valuation of its property 
from the estimate of the State Board of Assessors from $840,213 
to $753,648, which reduction was obtained upon the testimony 
of the petitioner, the value of the property was not in excess of 
the latter figure, the Board of Public Utility Commissioners 
should ignore this valuation, and- should assume the real valua- 
tion to be the original figure, namely, $840,213. The reason 
urged in support of this proposition is that there are two stand- 
ards of valuation, one to be used as a basis for taxation purposes 
and the other for the issuance of securities. This Board cannot 
countenance any such distinction in the valuation of physical 
property of a utility. By the Constitution of the state all prop- 
erty is taxable at its full value and we cannot assume, particular- 
ly in view of the petitioner’s proof on the appeal from the as- 
sessment of the State Board of Assessors, that the value of its 
property was more than $753,648 on December 31st, 1911. 

While this Board is not bound by the valuation of the prop- 
erty of a utility by an official body for taxing purposes it will, 
in a case like the present, where no other valuation has been made 
either by the utility or this Board, assume that the true value of 
the property of such utility is that fixed by the tax Board. 

We are therefore assuming that the valuation as of December 


31st, 1911, is $753,648. 
P.U.R.1915E. | 
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We find that since that time the following amounts Lave been 
added in betterments: 





(CORRION) ces faldete anne @ecacenre Sie Bie Oa SPE ee wee RS $753,648 
OO seis St inaen neater OLR CRE Wee BE OUR DO aR $46,50 
OB. ye a a58 as Se OE ee Oe Di Ra 29,345 
NON ve hae ee aa ie ders eee So Oe as ae SoS wee eee 27,676 
103,529 


Value of land donated to the company in 1912, 1913, 1914, not in- 

cluded in’ the aboves..is4.00 cox oata sas eo wkdee hes ba dee wae ens 710 
Value of water front on Raritan Bay opposite terminus of road 

780 feet at $50 per foot and other property locally assessed (not 


included in the State Board of Assessors’ valuation) .......... §4,302 

Additions and betterments from January lst, 1915 to July lst, 
DONS aaa secede tbo e bse ee eS eee a ece eee Subic wae eee 20,050 
$932,239 


It appears that the State Board of Assessors in 1914 assessed 
the franchise of this company at the sum of $25,000. In its 
report on the investigation of the reasonableness of the rates of 
the Public Service Gas Company, 1 N. J., P. U. C. Rep. pp. 
433, 482, this Board said: “It is well known that it is the public 
policy of the state of New Jersey at present not to allow the 
capitalization of franchises for an amount in excess of actual 
cost involved in obtaining such franchises.” 

That case was appealed and the Board’s determination was 
sustained by the court of errors and appeals. There is no proof 
before us that the cost of obtaining the franchise, including legal 
and other necessary disbursements in connection therewith, was 
$25,000. We think that a fairly liberal allowance, in the absence 
of proof of the sum actually expended for this item, is $8,000. 
Adding this sum to the above, we obtain a total value of this com- 
pany’s property of $940,239. 

An affidavit of an engineer stating that there were “hidden 
values” of $109,000 not taken into consideration by the State 
Board of Assessors in its valuation of the property was produced 
at the hearing. This Board will not, however, for the reason 
stated above, assume that the valuation placed upon its physical 
property by this petitioner itself upon the tax appeal from the 
assessment of 1911 is incorrect. Nor will the Board take into 
consideration the item of $40,000, estimated to have been spent 
in necessary and legal expenses not otherwise included from 1886 
to 1892. The proof as to this expenditure is not convincing. 


The Board is not inclined to look with favor upon applications 
P.U.R.1915E. 
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for approval of stock dividends, and when it does sanction the 
issuance of stock for such a purpose it must be satisfied by posi- 
tive proof that value justifying the increase of stock proposed 
has been added to the property of the utility requesting such 
issue, 

Taking, then, the amount of the capitalization at the present 
time in stock and bonds as $840,000, we have property according 
to the calculation which we have made above worth to-day $940,- 
239, that is to say, $100,239 more than the present capitaliza- 
tion. Against this excess in value we are asked to sanction a 
stock dividend issue of $110,000. 

On the proofs before us we must decline to do so. We will 
approve an issue of $100,000 of stock which is the amount repre- 
sented by the increase in the value of the property above the 
present capitalization. 

Board of Public Utility Commissioners, by Ralph W. E. 
Donges, President; John J. Treacy, John W. Slocum, Commis- 
sioners, 

Note.—Security Issues. 


In Re Trenton, L. & S. BR. Co. May 26, 1915, the board approved 
an issue of bonds to the amount of $190,000 for the purposes of ac- 
quirement of right of way and construction, upon condition that 
stock to the amount of $85,000 is subscribed for and paid for at par. 

In Re Public Service R. Co. June 4, 1915, an application for per- 
mission to sell Weehawken extension bonds at 90 instead of 95 per 
cent of par value, as previously authorized, was denied. 


NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS. 


IN RE OCEAN COUNTY GAS COMPANY. 


Security issues = Purchase of stock in another company — Value. 

The Commission refused to approve an issue of capital stock by 
one utility to the amount of $20,000 in payment for the stock of another 
company of the par value of $12,680, it appearing that the property of 
the latter company would cost only from $28,000 to $30,000 to rebuild, 
that it had outstanding stock to the amount of $25,000, and bonds to 
the amount of $25,000, the statute requiring that all stock shall be 
issued at par for cash or property. 


[July 12, 1916.] 
P.U.R.1915E. 
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APPLICATION by petitioner for approval of an issue of $20,000 
of stock and approval of the transfer of $12,680 of stock of the 
Tuckerton Gas Company ; dismissed on the ground that it did not 
appear that a mere majority of the stock of the company whose 
property is valued at not more than $30,000, and is subject to a 
mortgage of $25,000, is worth $20,000. 

Appearances: Harry Stille and H. E. Woodman for the com- 
pany. . , 
By the Commission: Application is made for approval of 
the issue of stock of Ocean County Gas Company to the par 
value of $20,000, in payment of stock of Tuckerton Gas Com- 
pany of the par value of $12,680, approval of the transfer of 
which to Ocean County Gas Company is also asked in this pro- 
ceeding. of 

In March, 1911, Union Railway Supply Company, which con- 
trols Ocean County Gas Company, entered into a contract, alleged 
to be for the benefit of said gas company (p. 4, record May 25th, 
1915), for the purchase of 2,536 shares of stock, of the par value 
of $12,680, and bonds of the par value of $12,600, of Tuckerton 
Gas Company, in consideration of the payment of $13,600 in 
cash. 

November 36th, 1912, the Union Railway Supply Company 
turned over to Ocean County Gas Company the stock of Tucker- 
ton Gas Company to the par value of $12,680, in exchange for 
$20,000 of stock of Ocean County Gas Company. The Supply 
Company retained the bonds, although it had purchased both the 
stock and bonds at a price very much less than the $20,000 for 
which Ocean County Company issued stock in payment of Tuck- 
erton Company stock only. Admittedly the Supply Company 
was actinp “in the interest of the Ocean County Gas Company.” 

The physical property of Tuckerton Company, at the time of 
the stock transaction, was testified to be worth “at least $28,000 
or $30,000 to rebuild.” There was outstanding at that time, 
against this property, bonds in the amount of $25,000, and stock 
in the amount of $25,000. No dividend was ever earned or paid 
by the Tuckerton Company on its stock. 

There was a disposition to claim that the $20,000 of stock of 


the Ocean County Gas Company was actually issued June 2d, 
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1910, before the approval of this Board was required. The 
proofs show conclusively, however, that there was no bona fide 
issue of this stock until after the effort to transfer the Tuckerton 
Company stock on November 30th, 1912. The giving a check 
for $20,000, which was not used or intended to be used, except 
upon transfer of the Tuckerton stock, was a mere pretense and 
subterfuge. The approval of this Board to the issue of the stock 
of the Ocean Company, and of the transfer of the stock of the 
Tuckerton Company, is requisite. 

The statute requires that all stock shall be issued at par for 


‘cash or property. In this case it does not appear that a bare 
‘majority of the stock of a company, whose property is valued at 


not more than $30,000, and is subject to a mortgage of $25,000, 
is worth $20,000. On the contrary, from the testimony sub- 
mitted, it: seems reasonably certain that this issue is in contra- 
vention of several statutory provisions covering the capitalization 
of corporations. 

It is difficult to perceive how the officers and directors of this 
company can justify the purchase for the Ocean County Gas 
Company of stock and bonds to an amount upwards of $26,000 
for $13,600 in cash, and then approve the issue, to the agent who 
negotiated the purchase, of $20,000 of stock in exchange for 
$12,680 of stock only of a company whose stock was of doubtful 
value. 

The entire transaction is one that does not commend itself 
to a fair mind. The Ocean County Company should have im- 
mediately taken steps to secure the bonds purchased in its be- 
half by the Supply Company, if the transaction was to have the 
color of sincerity. 

In the present situation this Board is required to withhold 
approval of the issue of stock of the Ocean County Gas Com- 
pany, as well as of the transfer of stock of the Tuckerton Com- 
pany. 

The Board points out, however, that it is the duty of the 
Ocean County Gas Company to immediately straighten out 
this transaction, to the end that, if the control of or ownership 


of the ptoperty of the Tuckerton Company is to be acquired, it 
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shall be upon a just and proper basis. The Board will expect 
this to be done. 

The petition will be dismissed. 

Board of Public Utility Commissioners, Ralph W. E. Donges, 
President; John J. Treacy, John W. Slocum, Commissioners. 


OHIO PUBLIC UTILITIES COMMISSION. 


IN RE ELYRIA TELEPHONE COMPANY. 
[No. 466.] 


Securtiy issues -- Purpose — Reimbursement of stockholders — Float- 
ing indebtedness — Sale price. 

The Elyria Telephone Company was authorized to issue common 
stock to the par value of $61,000, $54,000 of the par value thereof to be 
distributed pro rata to the holders of the capital stock of the corpora- 
tion in lieu of moneys previously expended from income for the construc- 
tion, extension, and improvement of the company’s plant and facilities, 
and the remaining $7,000 to be used for the payment and discharge of 
the applicant’s floating indebtedness incurred in the construction, ex- 

' tension, and improvement of the plant and facilities, such $7,000 of 
stock to be sold for the highest price obtainable, but for not less than 
the par value thereof. 


[April 28, 1915.] 


Arriication by the Elyria Telephone Company for permis- 
sion to issue common stock to reimburse its treasury for moneys 
expended for construction purposes and to discharge floating 
indebtedness incurred also for construction purposes; granted. 


By the Commission: The Elyria Telephone Company, a cor- 
poration organized and existing under and by virtue of the laws 
of the state of Ohio, with its office and principal place of business 
at Elyria, Ohio, having, on the 31st day of March, 1915, filed 
its application praying for the consent and authority of the Com- 
Mission to the issue of its common capital stock of the total par 
value of $61,000, $54,000, par value, of such stock to be dis 
tributed, pro rata, to the holders of the present outstanding capi- 
tal stock of said corporation in lieu of moneys heretofore expend- 
ed from income for the construction, completion, extension, and 


improvement of said company’s plant and facilities, which moneys 
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such stockholders might otherwise have received in dividends as 
a return upon their said investment, and the proceeds of the re- 
maining $7,000, par value, of said capital stock to be used for 
the payment and discharge of applicant’s floating indebtedness 
incurred in the construction, completion, extension, and improve- 
ment of its said plant and facilities, as fully set out in said pe- 
tition and exhibits attached thereto, and the time for hearing 
said matter having been fixed for Friday, April 2d, 1915, at 2:30 
o’clock p. M., and due notice of the time and place of said hear- 
ing having been given, and having been heard on said day and 
the further consideration thereof continued from day to day, the 
same came on this day for final consideration upon the petition, 
the evidence, and exhibits. — 

After considering the pleadings, hearing the evidence, and 
examining the exhibits, and being fully advised in the premises, 
and it appearing that $54,000, par value, of said common capi- 
tal stock, is to be distributed pro rata, to the holders of the present 
outstanding capital stock of said corporation in lieu of moneys, 
heretofore actually expended from income for the construction, 
completion, extension, and improvement of applicant’s plant and 
facilities, which moneys such stockholders might otherwise have 
received, in dividends, as a return upon their said investment, 
and that the proceeds arising from the sale of the remainder of 
said common capital stock are to be used for the payment and 
discharge of applicant’s floating indebtedness, created and in- 
curred in the construction, completion, extension, and improve- 
ment of its said plant and facilities, the Commission is satisfied 
that the prayer of said petition should be granted. It is, there- 
fore, 

Ordered that said the Elyria Telephone Company be, and it 
hereby is, authorized to issue its common capital stock of the 
total par value of $61,000, and that $7,000, par value, of said 
stock, be sold for the highest price obtainable, but for not less 
than the par value thereof, it being the opinion and finding of 
the Commission that the issue of all of said common capital stock 
is reasonably required for the proper purposes of said corpora- 
tion. It is further 

Ordered that $54,000, par value, of said common capital stock, 


be, by said the Elyria Telephone Company, distributed, pro rata, 
P.U.R.1915E. 
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io the holders of its present outstanding capital stock in lieu of 
moneys heretofore expended from income for the construction, 
completion, extension, and improvement of its plant and facili- 
ties, which moneys said stockholders might otherwise have re- 
ceived in dividends as a return upon their said investment. It 
is further 

Ordered that the proceeds arising from the sale of said $7,000 
par value, of said common capital stock, be, by said the Elyria 
Telephone Company, devoted to and used for the following pur- 
pose, and no other, to wit: The payment and discharge of its 
floating indebtedness, as the same is more fully set out and de- 
scribed in the transcript of the testimony offered and introduced 
in evidence on the hearing of this matter, which said transcript, 
in so far as it sets out and describes said floating indebtedness, 
is hereby made a part of this order by reference. It is further 

Ordered that said the Elyria Telephone Company make veri- 
fied report to this Commission, as follows: Upon the issue of 
said common capital stock, or any part thereof, the fact of such 
issue, and, if sold, the terms and conditions of sale and the 
amounts realized therefrom, which shall be the highest price 
obtainable, but which shall not be less than the par value there- 
of; on or before the 15th day of July, 1916, for the period end- 
ing June 30th, 1915, and thereafter at quarterly intervals, the 
disposition and use made of said common capital stock and the 
proceeds of so much thereof as is sold, setting forth the name 
and number of shares received by each stockholder, and, in rea- 
sonable detail, the purposes for which the proceeds of the portion 
thereof sold have been expended, such reports to be made until 
all of said common capital stock is issued and disposed of and 
all of the proceeds of the portion thereof sold expended pursuant 
to the terms and conditions of this order. 

The Public Utilities Commission of Ohio, Beecher W. Walter- 
mire, Chairman; Oliver H. Hughes, Charles C. Marshall, Com- 
missioners. 

P.U.R.1915R, 6 
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OHIO PUBLIC UTILITIES COMMISSION, 


IN RE OHIO GAS & ELECTRIC COMPANY et al. 
[Nos. 506-510, Consolidated.] 


Security issues — Amount — Value of consolidated property. 

An application for the issuance of securities upon a proposed con- 
solidation of several gas and electric companics was denied where it 
appeared that the proposed capitalization was largely in excess of the 
value of the properties covered thereby, that the proposed capital stock 
of the consolidated companies was largely in excess of the sum of the 
capital stock of the various corporations to be merged, that no provision 
had been made for the payment of such excess in cash, that it was pro- 
posed to increase largely the debt of the company, and that the service 
furnished the public would not be improved thereby. 


(May 26, 1916.] 


Appiication for the sale of several gas and electric com- 
panies to one company and for the issuance of securities by the 
latter company; denied upon the ground that the proposed is- 
suance of securities was greatly in excess of the value of the 
properties proposed to be consolidated. 


By the Commission: This matter came on to be heard upon 
the joint applications of the Middletown Gas & Electric Com- 
pany and the Ohio Gas & Electric Company for consent and 
approval for the sale and purchase of the property of said the 
Middletown Gas & Electric Company; of the Franklin Electric 
Light Company and the Ohio Gas & Electrie Company for con- 
sent and approval of the sale and purchase of the property of 
said the Franklin Electric Light Company; of the Lectonia 
Electric Company and the Ohio Gas & Electric Company for 
consent and approval for the sale and purchase of the property 
of said the Lectonia Electric Company, and of the New Lisbon 
Gas Company and the Ohio Gas & Electric Company for con- 
sent and approval of the sale and purchase of the property of 
said the New Lisbon Gas Company, and the application of the 
Ohic Gas & Electric Company for the consent and authority of 
the Commission for the issue of its common capital stock of the 
par value of $795,000, its 6 per cent, thirty-year gold bonds 


in the principal sum of $700,000, and its 6 per cent, ten-year 
P.U.R.1915E. | 


IN RE OHIO GAS & ELECTRIC CO. 83 


debentures of the principal sum of $200,000, which proceedings, 
on motion of the parties in interest, and by consent of the Com- 
mission, were consolidated, and it appearing that the amount 
for which it is intended to capitalize such properties is largely 
in excess of the value thereof, that the proposed capital stock 
of the consolidated companies is largely in excess of the sum 
of the capital stock of the various corporations to be merged, 
and that no provision is made for the payment of said excess 
in cash, and it appearing further that it is proposed to largely 
increase the debt of the consolidated companies by reason of 
said merger, and it not appearing that the service furnished the 
public would be improved thereby, or that the public would 
be furnished adequate service for reasonable and just rates or 
charges therefor, it is 

Ordered that these cases be, and the same hereby are, dis- 
missed. 

The Public Utilities Commission of Ohio, Beecher W. Wal- 
termire, Chairman; Oliver H. Hughes, Charles C. Marshall, 
Commissioners. 


Note.—The Commission has also authorized the issuance of se- 
eurities in the following cases: 

In Re Ohio River Electric R. & P. Co. No. 359, February 11, 
1915, $150,000 common capital stock and $150,000 preferred stock, 
all of such preferred stock and $149,500 of the common stock to be 
transferred and delivered to the Ohio River Electric Railway & 
Power Company, in payment of the purchase price of such com- 
pany, and $500 of the common capital stock to be used for other 
corporate purposes. 

In Re McHenry, No. 430, Feb. 9, 1915, $8,972.45 6 per cent 
promissory notes for the purpose of acquisition of telephone prop- 
erty. : 

In Re Lima Teleph. & Teleg. Co. No. 439, Feb. 23, 1915, $32,500 
common capital stock and $32,500 6 per cent cumulative preferred 
capital stock to be disposed of for not less than par, proceeds to be 
used for betterments and improvements. 

In Re Columbus R. Power & Light Co. No. 357, Feb. 24, 1915, 
amendment to mortgage and authority to issue in addition to bonds 
authorized by order of October 15, 1914, first refunding extension 
and sinking fund 5 per cent gold bonds to refund underlying bonds 
as follows: For the $511,000 of the general mortgage 6 per cent 
gold bonds of the Columbus Light, Heat, & Power Company, of 


August 1, 1908, $1,100 in face value of petitioner’s first refunding 
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and extension sinking fund 5 per cent gold bonds for each $1,000 
in face value of said bonds of the Columbus Light, Heat, & Power 
Company, to be exchanged or canceled; for $182,000 first mortgage 
6 per cent gold bonds of the Columbus Public Service Company, of 
Feb. 1, 1904, $1,100 face value of petitioner’s first refunding and ex- 
tension sinking fund 5 per cent gold bonds for each $1,000 in face 
value of said bonds of the Columbus Public Service Company to be 
exchanged or canceled. 

In Re New York C. R. Co. No. 436, Feb. 24, 1915, $70,000,000 
4 per cent consolidated mortgage gold bonds, Series A, and authority 
to execute certain mortgages. 

In Re Circleville Light & P. Co. No. 390, March 3, 1915, $75,000 
first mortgage 6 per cent bonds, proceeds to be expended according 
to term of order of January 23, 1913. 

In Re Cleveland & P. R. Co. No. 4238, March 8, 1915, $1,182,550 
capital stock for the extension and improvement of facilities and the 
maintenance of service. 

In Re Cincinnati, L. & N. R. Co. No. 446, March 9, 1915, $600,000 
common capital stock to be sold at not less than par, proceeds to be 
used for the acquisition of property. 

In Re Jantha Light & Fuel Co. No. 371, March 18, 1915, $113,000 
ten-year 6 per cent mortgage bonds to be sold at not less than 90 
per cent of their par value, proceeds to be used for the discharge of 
indebtedness incurred in the purchase of material and supplies for 
the construction of its plant and system. 

In Re Brookville & L. Lighting Co. No. 456, April 7, 1915, $5,000 
common stock to be sold for not less than par, proceeds to be used 
for the building of transmission system. 

In Re Greenville Electric Light & P. Co. No. 455, April 7, 1915, 
$8,000 common stock to be sold at par, proceeds used for construc- 
tion purposes. 

In Re Shelby Water Co. No. 460, April 8, 1915, $20,000 first 
mortgage ten-year 6 per cent bonds to be sold at not less than par, 
the proceeds, together with the sum of $889.35, to be taken from 
the general fund of the company, to discharge floating indebtedness. 

In Re Diamond Light Co. No. 441, April 12, 1915, $30,000 capital 
stock for the purchase of material, and the installation and con- 
struction of plant. 

In Re Ohio Service Co. No. 442, April 12, 1915, $96,500 three- 
year 6 per cent convertible notes to be sold for not less than 884 
per cent of their par value, the proceeds to be used to reimburse the 
treasury for certain overhead expenses, and for constructions, addi- 
tions, extensions, and improvements to the company’s property. 

In Re Washington Gas & Electric Co. No. 420, April 14, 1915, 
$50,000 7 per cent cumulative preferred stock to be sold. for not less 


than par, the proceeds to be used to discharge floating indebtedness 
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incurred in the construction of additions, extensions, and improve- 
ments to the company’s plant. 

In Re Cleveland, 8S. W. & C. R. Co. No. 471, April 16, 1915, au- 
thority to extend time of payment of $200,000 first mortgage 6 per 
cent gold bonds of the Cleveland & Elyria Electric Railroad Com- 
pany, dated May 1, 1895, to August i, 1920. 

In Re Sheriff Street Market & Storage Co. No. 475, April 20, 
1915, $500,000 two-and-one-half-year 6 per cent notes to be sold at 
par, proceeds to be used for the discharge of obligations, 

In Re Ohio Service Co. No. 442, April 26, 1915, $11,500 of its 
three-year 6 per cent convertible notes to be sold at not less than 
88} per cent of their par value, proceeds to be used to reimburse the 
treasury for moneys expended for betterments and improvements. 

In Re Middlepoint Home Teleph. Co. No. 438, May 3, 1915, $7,- 
747.45 additional capital stock to be distributed pro rata to the hold- 
ers of the company’s present outstanding capital stock in lieu of 
moneys expended from income for the construction, completion, ex- 
tension, and improvement of the company’s plant and facilities. 

In’ Re Northwestern Teleph. Co. No. 452, May 4, 1915, $35,000 
common stock to be sold at not less than par, proceeds to be used to 
discharge certain obligations, to reimburse the company for moneys 
expended for additions and betterments, and for the construction of 
additions and extensions to applicant’s rural lines. 

In Re Cleveland, S. W. & C. R. Co. No. 450, May 8, 1915, $119,- 
875.27 twenty-year 5 per cent first consolidated mortgage bonds to 
be sold at not less than 85 per cent of their par value, proceeds to 
be used to reimburse the company for capital expenditures. 

In Re Defiance Gas & Electric Co. No. 454, May 10, 1915, $97,- 
600 capital stock, $175,000 first mortgage 5 per cent gold bonds, of 
such bonds $92,000 to be sold for not less than 80 per cent of their 
par value, all of such common stock and $83,000 of such bonds to be 
delivered in full payment of the purchase price of property approved 
by order No. 483; proceeds of bonds in the sum of $70,000 to be 
used for the payment of the purchase price of property, approved 
by order No. 479; proceeds of bonds in the sum of $22,000 to be 
used in payment for additions, extensions, and improvements; the 
excess of the total of $489,000 of the bonds of the Defiance Gas & 
Electric Company over and above the sum of $297,600, the amount 
of the capital stock of said company and the issue and disposition 
of such excess, approved. 

In Re Sandusky Gas & Electric Co. No. 465, May 11, 1915, $750,- 
000 first refunding and improvement mortgage 5 per cent gold 
bonds; $250,000, principal sum of such bonds to be sold at not less 
than 874 per cent of their par value, the proceeds thereof to be used 


for the reimbursement of the company for moneys expended for 
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construction of additions, extensions, and improvements; the bal- 
ance of such issue to be exchanged for outstanding bonds. 

In Re Athens Electric Co. No. 486, May 11, 1915, $75,000 capital 
stock and $75,000 promissory notes ; $25,000 par value of such capi- 
tal stock and all of such notes to be delivered in payment of pur- 
chase price to property, and the proceeds of the sale of $50,000 par 
value of common stock to be used for the construction of additions, 
extensions, and improvements. 

In Re Federal Gas & Fuel Co. No. 468, May 12, 1915, $71.000 
common stock, proceeds to be used to reimburse company for moneys 
expended for the construction of additions, extensions, and improve- 
ments. 

In Re Springfield Gas Co. No. 464, May 17, 1915, $190,000 com- 
mon stock, $65,000 par value of which to be disposed of at par, $125,- 
000 par value of such stock to be delivered in full payment of pur- 
chase price for all of the capital stock of the Springfield Gas, Coke 
& Pipe Line Company, the proceeds from the sale of $65,000 to be 
used for the reimbursement of the company for moneys expended 
for the construction of additions, extensions, and improvements. 

In Re Columbus R. Power & Light Co. No. 451, May 21, 1915, $1,- 
739,000 first refunding and extension sinking fund mortgage 5 per 
cent bonds to be sold at not less than 80 per cent of their par value, 
the proceeds of the issue of $1,189,000 to be used for the payment 
for the additions, extensions, and improvements to properties within 
the period of November 1, 1913, to March 31, 1915; the proceeds 
of the issue of $300,000 to be used as additional working capital ; 
the proceeds of the issue of $250,000 to be applied to the payment 
for additions, extensions, and improvements according to an estimate 
filed May 11, 1915. 

In Re Dayton Power & Light Co. No. 504, May 21, 1915, $172,600 
6 per cent cumulative preferred capital stock, to be sold at not less 
than 874 per cent of the par value, the proceeds to be used for equip- 
ment. 

In Re Dayton Power & Light Co. No. 480, May 24, 1915, $300,000 
6 per cent cumulative preferred stock to be sold at not less than 87} 
per cent of its par value, the proceeds to be used for additions and 
betterments. 

In Re Dayton Power & Light Co. No. 477, May 24, 1915, $183,425, 
6 per cent cumulative preferred stock to be exchanged for property 
of the Miami Light, Heat, & Power Company. 

In Re Berea Pipe Line Co. No. 513, May 25, 1915, $170.000 
capital stock to be sold at par, proceeds to be used for construction 
of additions and extensions. 

In Re Ohio Gaslight & Coke Co. No. 458, May 28, 1915, $17,000 
capital stock, $30,000 first mortgage 6 per cent thirty-year bonds to 


be sold at not less than par, proceeds to be used for the construction 
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of a line from Wauseon to Delta, the installation of a distributing 
system in Delta, and the construction of additions, extensions, and 
betterments to petitioner’s plant and facilities at Napoleon, Wauseon, 
Bryan, and Montpelier. 

In Re Ann Arbor R. Co. No. 519, June 11, 1915, $17,500 6 per 
cent promissory notes, the proceeds to be used for balance due pur- 
chase price of refrigerator cars. 

In Re Chesapeake & O. R. Co. No. 524, June 14, 1915, $50,000 
capital stock and $74,000 first mortgage 5 per cent twenty-year gold 
bonds, the proceeds to be used for the discharge of indebtedness. 

In Re Lake Erie & Y. R. Co. No. 418, June 14, 1915, extension 
of time of two years and six months from June 7%, 1915, within 
which to construct its railroad and fully to issue and dispose of its 
stock and bonds as provided in original orders of January 17, 1913, 
and October 11, 1913. 

In Re St. Joseph Valley R. Co. No. 517, June 15, 1915, $10,000 
eapital stock to be sold at not less than par, proceeds to be applied 
to the payment of indebtedness incurred in the construction of a 
railway line. 

In Re Ohio State Power Co. No. 532, June 15, 1915, $700,000 
first mortgage bonds and $100,000 preferred stock, proceeds to be 
used to discharge outstanding obligations and for the purpose of 
construction and equipment. 

In Re West Jefferson Home Teleph. Co. No. 499, June 16, 1915, 
$21,457.36 capital stock to be issued for the purchase price of tele- 
phone property. 

In Re Bradford & G. Electric Light & P. Co. No. 520, June 18, 
1915, $3,000 5 per cent first mortgage bonds and $5,000 four-year 
6 per cent notes, the bonds to be disposed of at not less than 90 per 
cent of their par value, and the notes at not less than par, the pro- 
ceeds to be used to reimburse the company for moneys expended for 
the construction of a transmission line. 

In Re Massillon Electric & Gas Co. No. 512, Jume 22, 1915, $118,- 
000 first mortgage 5 per cent sinking fund gold bonds and $125,000 
6 per cent cumulative preferred capital stock, the capital stock to 
be sold at not less than 80 per cent of its par value and the bonds at 
not less than 87 per cent of their par value, the proceeds to be used 
for reimbursing the company for moneys expended for the construc- 
tion of additions and extensions and improvements to its facilities. 

In Re Delphos Gas Co. No. 489, June 24, 1915, $40,000 capital 
stock, $53,000 first mortgage 6 per cent gold bonds, the stock to be 
sold at par and the bonds at not less than 85 per cent of their par 
value, proceeds to be used for the payment of the purchase price of 
the property. 

In Re Cleveland, P. & E. R. Co. No. 522, June 24, 1915, $20,000 


forty-year 5 per cent refunding and extension mortgage gold bonds 
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to be sold at not less than 80 per cent of their par value, proceeds 
to be used for reimbursing the company for moneys expended for 
additions, extensions, improvements, and betterments to its facilities. 

In Re Cleveland, P. & A. R. Co. No. 523, June 24, 1915, $10,000 
first mortgage 5 per cent gold bonds to be sold at not less than 80 
per cent of their par value, proceeds to be used to reimburse the com- 
pany for moneys expended for additions, extensions, improvements, 
and betterments to its facilities. 

In Re Delaware Water Co. No. 493, June 26, 1915, $3,700 6 per 
cent preferred capital stock to be sold at not less than 90 per cent 
of its par value, the proceeds to be used to reimburse the company 
for moneys expended for additions, extensions, improvements, and 
betterments to its facilities. 

In Re Conneaut Teleph. Co. No. 531, June 30, 1915, $58,500 capi- 
tal stock to be sold at not less than par, proceeds to be applied to 
the payment of the company’s bills payable to the extent of $4,303.10, 
the balance to be used for the purchase price of property and the 
construction of certain additions and improvements. 

In Re East Liverpool Traction & Light Co. No. 546, July 1, 1915, 
$82,560 car trust certificates. 

In Re Tiffin Waterworks No. 553, July 9, 1915, $16,000 5 per cent 
mortgage bonds and $43,500 6 per cent preferred stock to be sold 
at not less than 90 per cent of their par value, the proceeds to be 
used to reimburse the company for moneys expended for construction 
and betterments. 

In Re Noble Fuel Supply Co. No. 454, July 9, 1915, $10,000 
capital stock to be sold for not less than par value, proceeds to be 
used in payment of the purchase price for property 

In Re Canton Electric Co. No. 545, July 15, 1915, $106,000 first 
and refunding mortgage 5 per cent sinking fund gold bonds to be 
sold at not less than 85 per cent of their par value, the proceeds to 
be used for reimbursing the company for moneys expended for addi- 
tions and betterments. 

In Re Steubenville R. R. Co. No. 567, July 15, 1915, $9,000 capital 
stock, to be issued in payment of purchase price for property. 

In Re Pittsburgh, Y. & A. R. Co. No. 533, July 20, 1915, $364,- 
000 first general mortgage 4 per cent bonds of Series A, such bonds 
to be transferred to the Pennsylvania Company, the lessee of appli- 
cant’s property, in reimbursement for moneys expended by euch lessee 
for the construction of additions, extensions, and improvements to 
applicant’s property. 

In Re Ohio Gaslight & Coke Co. No. 541, July 20, 1915, $12,000 
capital stock and $12,000 first mortgage 6 per cent tlurty-year bonds 
to be sold at not less than par, the proceeds to be used in payment 
for the purchase price of property, and for additions, extensions, 


improvements, and betterments., 
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In Re Fairfield Twp. Teleph. Co. No. 558, July 20, 1915, $2,500 
capital stock, $1,350 of which to be sold at not less than par, such 
stock and proceeds to be used for the purchase price of property and 
for the construction of additions, extensions, improvements, and bet- 
terments. 

In Re Mutual Electric Co. No. 503, July 21, 1915, $65,000 capital 
stock and $45,000 three-year 7 per cent promissory notes, $40,000 
of such capital stock to be sold at not less than par, such capital 
stock or the proceeds arising therefrom and said notes-to be used in 
payment of the purchase price for property and for the construction 
of additions, extensions, improvements, and betterments. 

In Re Northern Ohio Traction & Light Co. No. 555, July 27, 
1915, $500,000 6 per cent notes or bonds to be sold at not less than 
96 per cent of their par value, proceeds to be used to reimburse the 
treasury for moneys expended for additions, extensions, and improve- 
ments to the company’s facilities. 

In Re Kenohio Electric Co. No. 561, July 27, 1915, $1,000 capital 
stock to be sold at par, proceeds to be used in payment of obligations 
incurred in the completion of the corporate organization, the expense 
of incorporation, and to furnish a working capital ; for the acquisition 
of property and the construction of additions, extensions, improve- 
ments, and betterments. 

In Re The Marion Water Co. No. 572, August 9, 1915, $12,500 
preferred stock to be sold at par and the proceeds to be applied to 
the payment of the cost of making certain extensions, 


OKLAHOMA CORPORATION COMMISSION, 


J. L. NEWLAND 
v. 


ST. LOUIS & SAN FRANCISCO R. CO. 
(Cause No. 2309; Citation No. 567; Order No. 934.] 


Fixes and penalties— Violation of order— Operation of trains — 
Rendertyg service at toss. 

The Oklahoma Commission imposed a fine of $500 with costs 
upon a railroad company which had violated an order of the Commis- 
sion to operate certain passenger trains necessary for the reasonable 
convenience of the public, upon the ground that the fact that such 
trains might be operated at a loss was not sufficient to render the order 
unreasonable. 


[August 6, 1915.] 


CompranT alleging that the St. Louis & San Francisco Rail- 
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road Company had violated an order of the Commission requiring 
it to operate certain railroad trains. Upon the finding of the 
truth of the allegations of the complaint, the Commission im- 
posed a fine of $500 upon the railroad company. 


By the Commission: Information in this case was filed by 
J. L. Newland of Frederick, Oklahoma, alleging that the de- 
fendant, St. Louis & San Francisco Railroad Company, James 
W. Lusk, W. C. Nixon, and W. B. Biddle, its receivers, violated 
order No. 175 by discontinuing the operation of trains Nos. 674 
and 675 between Clinton, Oklahoma, and Davidson, Oklahoma. 

Order No. 175, directed against the defendant herein, was is- 
sued March 1, 1909, and that portion of which was modified and 
affirmed by the supreme court is found in 1909-10 Report of the 
Corporation Commission, page 289, and in 25 Okla. 673, and 
reads as follows: 

“The judgment of the Corporation Commission is accordingly 
affirmed. wherein it requires a passenger train to be installed to be 
operated daily each way from Enid to Davidson, being in addi- 
tion to the train already operating from Enid to Vernon, Texas, 
and intervening points, which will, including the trains from 
Enid to Vernon, constitute two trains daily each way between 
Davidson and Enid.” | 

The defendant, by its answer filed herein, denies that it has 
violated order No. 175, and alleges that trains No. 674 and 
No. 675 were operated at a loss, and that the enforcement of 
order No. 175 results in depriving the defendant of its property 
without just compensation. 

It is shown by the evidence that passenger trains Nos. 674 and 
675 were discontinued by defendants on the 11th day of April, 
1915; that by reason of such discontinuance the public was 
greatly inconvenienced. Frederick, Oklahoma, has only one 
northbound train which departs at 5:33 a. m. and one southbound 
train arriving at Frederick at 8:55 p.m. Frederick is the county 
seat of Tillman county, and it is impossible for passengers from 
points north of Frederick to reach the county seat by rail without 
spending two nights and one day in Frederick. The towns of 
Davidson, Manitou, Hobart, Roosevelt, Snyder, Cordell, and 


Clinton are also inconvenienced by the discontinuance of these 
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trains, which also caused delay in express shipments and mail 
service. Express shipments are delayed one day. This results 
in much damage to farmers shipping produce and poultry. 

It was shown by the evidence of the defendants that from 
September, 1914, to March, 1915, the gross revenue of these 
trains did not exceed 69.1 cents per train mile; that the actual 
cost per train mile for the operation of these trains in March, 
1915, exclusive of proportionate share of maintenance of cars, 
engine service, despatching, yard service, casualties, superinten- 
dence, and overhead expenses, amounted to 40.7 cents per train 
mile; that when all the expenses were considered the trains were 
operated at a loss. 

Defendants’ witnesses claim that the cost of operating passen- 
ger trains in Oklahoma exceeds 90 cents per train mile. This 
may be true on an average, dividing all of the expenses in propor- 
tion to the trains operated over the system. However, all the ex- 
penses, other than the expense of operating a particular train, 
such as train men, labor, water, fuel, maintaining the equipment, 
exist and continue in substantially the same degree as though 
this particular train were not operated. 

Defendants insist that by attaching a passenger coach to a 
freight train that reasonable service may be afforded. This has 
not been done and no application made to the Commission to dis- — 
continue trains Nos. 674 and 675, and in lieu thereof attach a 
passenger coach to a freight train. Performing passenger service 
with a freight train is inconvenient to the public and very unsatis- 
factory. The freight train is seldom on time and the public 
would sustain greater loss in delays in waiting for the train than 
the company claims its loss is by operating a regular passenger 
train. Because of the character of the equipment and the danger 
of derailments and sudden application of brakes, most ‘railroads 
require passengers to execute a release exonerating the company 
from liability for personal injury to the passenger. 

This road is operated through some of the largest towns in 
western Oklahoma. According to the last census, 1910, all of 
which have increased in population since that time, Clinton has 
2,781; Hobart, 3,845; Frederick, 3,027; Cordell, 1,252; Snyder, 
1,142; Davidson, 361. It is also surrounded on all sides by an 


excellent agricultural country. More than a year ago this par- 
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ticular section of country was visited by a severs drouth which 
temporarily decreased the gross revenue of the defendant. These 
temporary decreases in gross revenue due to a bad crop are not 
sufficient to interrupt a regular passenger service which had been 
in operation and the public accustomed.to using the same. 

The defendants discontinued these trains without making 
application to the Commission for modification of the order, re- 
lying upon that provision of the law which provides that in a 
defense to a contempt proceeding the reasonableness of the order 
may be impeached. The reasonableness of this order has already 
been passed upon by the supreme court, yet in disregard of an 
order affirmed by the supreme court, the defendants arbitrarily 
discontinued train service. Similar cases have been before the 
Supreme Court of the United States and affirmed. The facts in 
this case are not different from those in the case of Missouri P. R. 
Co. v. Kansas, 216 U. S. 262, 54 L. ed. 472, 30 Sup. Ct. Rep. 
330, as follows: “When the controversy here presented is 
properly analyzed the first and pivotal question arising is whether 
the order complained of did anything more than command the 
railroad company to perform a service which it was incumbent 
upon it to perform as the necessary result of the possession and 
enjoyment of its charter powers, and which it could not refuse to 
‘ perform as long as the charter powers remained and the obliga- 
tion which arose from their enjoyment continued to exist. The 
difference between the exertion of the legislative power to. estab- 
lish rates in such manner as to confiscate the property of the 
corporation by fixing them below a proper remunerative standard 
and an order compelling a corporation to render a service which it 
was essentially its duty to perform was pointed out in Atlantic 
Coast Line R. Co. v. North Carolina Corp. Commission, 206 U. 
S. 1, 51 L. ed. 933, 27 Sup. Ct. Rep. 585, 11 Ann. Cas. 398. 
In that case the order to operate a train for the purpose of making 
a local connection necessary for the public convenience was up- 
held, despite the fact that it was conceded that the return from 
the operation of such train would not be remunerative. Speaking 
of the distinction between the two, it was said (p. 26): ‘This is 
so (the distinction) because, as the primal duty of a carrier is te 


furnish adequate facilities to the public, that duty may well be 
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compelled, although by doing so, as an incident, some pecuniary 
loss from rendering such service may result.’ ” 

In the case of Atchison, T. & S. F. R. Co. v. Miller, 28 Okla. 
109, 114 Pac. 1104, the court sustained an order of the Corpora- 
tion Commission requiring a railway company to operate passen- 
ger train each way daily, although it was shown that the train 
would be operated at a loss on Sunday. 

The Commission finds from the evidence that order No. 17& 
was violated. It further finds from the evidence that the order 
was not unreasonable at the time the same was violated. It is 
therefore ordered and adjudged that the defendant, the St. Louis 
& San Francisco Railroad Company, Jas. W. Lusk, W. C. Nixon, 
and W. B. Biddle, its receivers, be penalized and fined in the sum 
of $500 and the cost of this prosecution. That said fine and costs 
shall be collected in the same manner as other preferred claims 
are collected through the receivers. 

Corporation Commission, J. E. Love, Chairman; W. D. 
Humphrey, Geo. A. Henshaw, Commissioners. 
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EX PARTE DICKEY. 
(— W. Va. —, 86 8. E. 781.) 


Highways — Quality of use by common carriers. 

All rights of common carriage on highways, such as those con- 
ducted by means of drays, omnibuses, hackney coaches, and taxicabs, are 
legislative grants or concessions, much lower in legal quality and dignity 
than the rights of ordinary use to which highways are incidentally sub- 
jected by citizens in travel and the prosecution of their business. 


Municipalities — Use of streets — Implied grant of right of common 
carriers. 

Legislative recognition of such right of common carriage as one 
common to all citizens by grant of authority to municipal corporations 
to license and tax persons engaged in the exercise thereof, in the man- 
ner in which they are authorized to license and tax ordinary vocations, 
is an implied grant of such common right. 

Common carriers — Use of highways — Convenience to publte. 

But the legislature may so limit, qualify, and regulate such 

right as to make the exerciae thereof subserve the interest and con- 


Headnotes by the Court. 
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venience of the public, as in the case of ferries, street railways, tele- 
graphs, and telephones. 


Oonstitutional law—Use of streets and highways — Delegation of 
powers of regulation. 

To that end, it may prescribe the number, character, routes, 
rates, and hours of service of common carrying vehicles on the highways, 
or delegate such power of regulation to municipal corporations. 

Municipalities — Regulation of use of streets — What amounts to dele- 
gation of power. 

A charter provision empowering a municipal corporation to 
grant, refuse, or revoke licenses to the owners of vehicles kept for hire 
therein, and to subject them to such regulations as the interest and 
convenience of the inhabitants thereof, in the opinion of the municipal 
authorities, may require, delegates to the corporation full legislative 
power over such vehicles. 

Municipalities — Powers — Regulation of jitneys. 

_ Under such authority, the corporation has power to prescribe 
the routes and hours of service of motor vehicles commonly called “jit- 
ney busses,” carrying passengers along the streets and taking in and 
discharging them in a manner similar to that in which they are re- 
ceived and discharged by street cars, and to require from them indem- 
nity against injury to persons and property occasioned by the operation 
thereof. 

Municipalities — Powers — Classification of vehicles. 

A municipal corporation having full legislative power to limit 
and regulate the use of vehicles kept for hire may classify them, for pur- 
poses of regulation; and an ordinance dealing fully with one class of 
such vehicles, as determined by the nature of their business and the 
prices they charge, is not discriminative because of its lack of provision 
for the regulation of other distinct classes of vehicles kept for hire. 


Municipalities — Regulation of vehicles — Arbitrary classification. 
Specification of the price charged by a common carrier vehicle, 
as an element of its description in an ordinance prescribing its class, 
does not make the classification arbitrary or discriminative, unless it 
appears that there are other vehicles of the same class, as determined 
by the nature of their business, that charge prices other than those speci- 
fied. 


[June 22, 1915.] 


Weir of habeas corpus charging illegality of ordinance for 
violation of which relator is held in restraint of his liberty; writ 
refused. 

Appearances: Daugherty & Riggs for petitioner; F. M. Li- 
vezey for respondent. 


Poffenbarger, J., delivered the opinion of the court: 


Charging illegality of an ordinance for violation of which he 
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is held in restraint of his liberty, the relator seeks his discharge 
on a writ of habeas corpus. 

The ordinance in question is one made by the commissioners 
of the city of Huntington, for the regulation, licensing, and tax- 
ing of certain vehicles commonly known as “jitney busses,” desig- 
nated in the ordinance as motor busses, and therein defined as 
vehicles “propelled by either. gasolene or electricity, operated 
over any of the streets in the city of Huntington, for the purpose 
of carrying passengers for hire, at a rate of fare of 15 cents or less 
for each passenger, and which receives and discharges passengers 
along the route traversed by such vehicles.” It makes it unlaw- 
ful for any person, firm, or corporation to use or occupy any pub- 
lic street in the city of Huntington with a motor bus, without a 
permit or license therefor and compliance with the terms of the 
ordinance. It imposes an annual license tax of $50 for such 
of them as have capacities of four passengers or less and $70 for 
such as have capacities of five passengers or more, but allows an 
apportionment of the tax when the license is taken out for the 
unexpired portion of a year. It also requires the licensee to 
enter into a bond in the penalty of $5,000, with a condition for 
compliance with the provisions of the ordinance and payment of 
any and all lawful claims for damages for injury to persons or 
property sustained by passengers in them or by other persons 
that may be killed or injured or suffer damage to property in the 
city of Huntington in the operation thereof. A condition prece- 
dent to the issuance of the license is the filing of an application 
showing: (1) The name, residence, and business address of the 
person, firm, or corporation owning and operating the bus; (2) 
the type of motor bus to be used; (3) the number of such vehicles 
to be operated by the applicant and the state license number of 
each; (4) the seating and weight capacity of each; and (5) the 
terminals and the routes over which it 1s to be operated, and 
the hours of its operation. The Commission reserves to itself the 
right to refuse or grant such permit or license as applied for, or 
to change the route or the hours set forth in the application and 
then grant the license upon such changed route or hours or both. 

As regards legislative power or control, the business or interest 
regulated by the ordinance is clearly distinguishable from voca- 


tions, the pursuit of which does not involve the use of public 
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property. The right of a citizen to pursue any of the ordinary 
vocations, on his own property and with his own means, can 
neither be denied nor unduly abridged by the legislature, for the 
preservation of such right is the principal purpose of the Consti- 
tution itself. In such cases, the limit of legislative power is 
regulation, and that power must be cautiously and sparingly 
exercised, unless the business is of such character as places it 
within the category of social and economic evils, such as gaming, 
the liquor traffic, and numerous others. To this list may be 
added such useful occupations as may, under certain circum- 
stances, becomes public or private nuisances, because offensive or 
dangerous to health. All of these fall within the broad power of 
prohibition or suppression, some wholly and absolutely and others 
conditionally. Such pursuits as agriculture, merchandising, 
manufacturing, and industrial trades cannot be dealt with at 
will by the legislature. As to them, the power of regulation 
is comparatively slight, when they are conducted and carried on 
upon private property and with private means. But when a 
citizen claims a private right in public property, such as a street 
or park, a different situation is presented. Such properties are 
devoted primarily to general and public, not special or private, 
uses, and they fall within almost plenary legislative power and 
control. In them, all citizens have the usual and ordinary rights 
in an equal degree and to an equal extent. In the regulation 
thereof, the legislature cannot discriminate. But, as regards 
unusual and extraordinary rights respecting public properties, 
its power of control and regulation is much more extensive. Such 
rights are in the nature of concessions by the public, wherefore 
the legislature may give or withhold them at its pleasure. It 
may give them for some purposes and withhold them for others, 
and, in the case of those given, it may, upon considerations of 
character, quality, and circumstances, discriminate, permitting 
some things of a general class or nature to be done and refusing 
to permit others of the same general class to be done, or extend- 
ing the privilege to some persons and denying it to others because 
of differences of character or capacity. 

The right of a citizen to travel upon the highway and trans- 
port his property thereon, in the ordinary course of life and 


business, differs radically and obviously from that of one who 
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makes the highway his place of business and uses it for private 
gain, in the running of a stage coach or omnibus. The former 
is the usual and ordinary right of a citizen,—a common right,— 
a right common to all; while the latter is special, unusual, and 
extraordinary. As to the former, the extent of legislative power 
is that of regulation; but, as to the latter, its power is broader, — 
the right may be wholly denied, or it may be permitted to some 
and denied to others, because of its extraordinary nature. This 
distinction, elementary and fundamental in character, is recog- 
nized by all the authorities: 

“A distinction must be made between the general use, which 
all the public are permitted to make of the streets for ordinary 
purposes, and the special and peculiar use, which is made by 
classes of persons in the pursuit of their occupation or business, 
such as hackmen, drivers of express wagons, omnibuses, etc.” 
Tiedeman, Mun. Corp. § 299. 

“The rule must be considered settled that no person can ac- 
quire a right to make a special or exceptional use of a public 
highway, not common to all citizens of the state, except by grant 
from the sovereign power.” Jersey City Gas Co. v. Dwight, 
29 N. J. Eq. 242; McQuillen, Mun. Corp. 1620. 

An ordinance of the city of Boston provided that no person 
should make an address in or upon or near the public grounds 
of the city, without .a permit from the mayor. Having been 
denied such a permit, one Davis did make a public address on 
public grounds known as “Boston Commons.” Under this ordi- 
nance, he was convicted of an offense, and the supreme judicial 
court of Massachusetts affirmed the judgment, holding the legis- 
lature had conferred upon the city of Boston the power to pass 
and enforce such an ordinance. On an appeal to the Supreme 
Court of the United States, the judgment of the state court was 
affirmed, and Mr. Justice White, delivering the opinion of the 
court, said: “The 14th Amendment to the Constitution of the 
United States does not destroy the power of the states to enact 
police regulations as to the subjects within their control, 
and does not have the effect of creating a particular and personal 
right in the citizen to use public property in defiance of the 
Constitution and laws of the state.” Davis v. Massachusetts, 167 


U.8. 48, 47, 42 L, ed. 71, 72, 17 Sup. Ct. Rep. 731, 733. 
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Plainly, therefore, the result of this inquiry depends not upon 
the power of the legislature over the subject-matter of relator’s 
alleged right, but upon the action of the legislature respecting 
the same. That he has no natural or indefeasible right to main- 
tain upon a public highway a vehicle for the carriage of passen- 
gers for hire is unquestionable. Though, in point of theory, 
special rights in highways are vested in individuals only by legis- 
lative grant, it is a matter of common knowledge and judicial 
cognizance that, without express legislative permission to do so, 
citizens use them in special ways consistent with their nature. 
They naturally enter upon them and carry on business, not in- 
consistent with their, use for ordinary purposes, or rather not 
obstructive of such use, until prohibited by a statute or an ordi- 
nance. In the early history of this country, before the estab- 
lishment of railroads, the public roads were used by stage lines. 
Indeed, passenger transportation through the country, other than 
that by navigable waters, was carried on by means of stage lines, 
and the legislatures exercised little, if any, authority over them, 
beyond the establishment of such regulations as were applicable 
to other vehicles on the public roads. How their rights were ac- 
quired, and just what regulations were imposed, would be matter 
of historic interest, but its importance or relevancy upon this 
inquiry would hardly justify the examination of the early stat- 
utes, requisite to the ascertainment of the creation, recognition, 
or regulation of the right. At this late day, they are not readily 
to be found in the text-books. City eabs and omnibuses are of 
the same general nature and are permitted to use the streets of 
all cities and villages throughout the country, without any special 
grant from the legislature. Proceeding upon the assumption of 
the right of owners of vehicles to use highways for the purposes 
of common carriage, the legislatures deal with them in much the 
same manner as that in which they deal with ordinary vocations, 
confining themselves to measures of regulation. While it does 
not amount to an express grant of right to make use of the high- 
ways, it is a recognition thereof which fairly amounts to an im- 
plied grant. In the general statutes of the state, there is neither 
a grant nor a prohibition of the use of the public highways for 
the purposes of common carriage, such as stage lines or omni- 


buses, and in the charters granted by the erature to cities, 
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towns, and villages, as well as in chapter 47 of the Code, under 
which corporations having a population of less than 2,000 may 
be organized, there is neither an express grant nor a prohibition 
of such right; but by the special charters, as well as by chapter 
47, municipal corporations are authorized to license vehicles 
kept for hire, just as they license hotels, peddlers, brokers, bil- 
liard and pool tables, slot machines, and numerous other persons 
and enterprises. Section 28 of chapter 47 of the Code, serial 
§ 2409, among other things authorizes the councils of cities, 
towns, and villages “to impose a license tax on persons or com- 
panies keeping for hire carriages, hacks, buggies, or wagons, or 
for carrying passengers for pay in any such vehicle, in such 
city, town or village.” A similar provision is found in most of 
the special charters granted by the legislature. This implies the 
right and, if necessary, grants it. What is necessarily implied 
in a statute, or must be included in it to make the terms actually 
used have effect, according to their nature and ordinary mean- 
ing, ig a8 much a part of it as if it had been declared in express 
terms. State v. Harden, 62 W. Va. 318, 58 S. E. 715, 60 S. E. 
394; Hasson v. Chester, 67 W. Va. 278, 67 S. E. 731. ~, 

A similar method of dealing with them in other states is dis- 
closed by the statutes and decisions thereof. Everywhere such 
enterprises are regarded and treated as of rightful existence and 
subjected to regulation and control in the same manner as ordi- 
nary vocations not in any sense involving the use of public prop- 
erty. Generally the authority and power of regulation in cities 
and towns is treated as having been delegated to them by the 
legislatures. Frommer v. Richmond, 31 Gratt. 646, 31 Am. Rep. 
746. In Com. v. Stodder, 2 Cush. 562, 48 Am. Dec. 679, the 
authority of the mayor and aldermen of the city of Boston to 
require licenses from citizens of other towns and cities for the 
maintenance of hackney coaches and omnibuses, for the carrying 
of passengers from neighboring towns into the city and out of 
the city to such neighboring towns, without legislative authority 
therefor, was denied, as was also their authority to impose any 
tax upon such carriers. 

However it may be regarded as having been acquired, the right 
claimed by the relator, in the absence of legislative prohibition, 


seems to be considered in all jurisdictions as one common to all 
P.U.R.1916E. | 


100 WEST VIRGINIA SUPREME COURT OF APPEALS. 


citizens who care to exercise it. Public highways are treated as 
navigable waters, in the sense that any citizen desiring to use 
them as a common carrier thereon may acquire the necessary 
equipment, select the portion of the highway or river he desires 
to use, and enter upon the business in common with all other per- 
sons engaged in it. It is equally clear, however, that the legis- 
lature has full and complete power for drastic regulation of such 
business and to take away the right to pursue it upon such high- 
ways as it may see fit to devote exclusively to ordinary public 
uses. In O’Connor v. Pittsburgh, 18 Pa. 187, Gibson, Ch. J., 
said: “To the commonwealth here, as to the King in England, 
belongs the franchise of every highway as a trustee for the pub- 
lic; and streets regulated and repaired by the authority of a 
municipal corporation are as much highways as are rivers, rail- 
roads, canals, or public roads laid out by the authority of the 
quarter sessions. In England a public road is called the King’s 
highway ; and, though it is not usually called the commonwealth’s 
highway here, it is so in contemplation of law, for it exists only 
by force of the commonwealth’s authority. Every railroad, 
canal, turnpike, or bridge company has its franchise by grant 
from the state, and consequently with its original qualities and 
immunities adhering to it. Every highway, toll or free, is li- 
censed . . . and regulated by the immediate or delegated 
action of the sovereign power; and in every commonwealth the 
people in the aggregate constitute the sovereign.” 

To accomplish the exclusion of automobiles from the use of 
certain streets or public ways in cities and towns, the legislature 
of Massachusetts deemed it necessary to pass a statute authoriz- 
ing the aldermen of the cities and selectmen of the towns to make 
such regulations, subject to a power of review in the State High- 
way Commission. The constitutionality of this statute was ques- 
tioned in Com. v. Kingsbury, 199 Mass. 542, 127 Am. St. Rep. 
513, 85 N. E. 848, but the court upheld it. 

It would be inconsistent with this theory to say the legislature, 
in committing to county courts, villages, towns, and cities the 
controls of such portions of the highways as happen to be within 
their limits, intended to make them absolute owners and pro- 
prietors of the same, with power to do as they please with them. 


Such municipalities own such portions of the highways for such 
P.U.R.1915E. 
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public uses and purposes as the legislature, by express declaration 
or implication, recognizes as lawful. They hokt them as agen- 
cies of the state for such public uses, and therefore they can limit, 
restrict, or regulate such uses in such manner and to‘auch extent 
only as the legislature has authorized. For the promotion of 
local comfort, convenience, and prosperity, the legislature has em- 
powered them to establish, maintain, and improve highways and 
given them authority to raise money by taxation for such pus- . 
poses; and, at the same time, it has compelled them to assume, - 


not only the burden of construction and maintenance, but also: °- 


hability for injuries occasioned by defects. Nevertheless, it 
would be inconsistent with sovereign legislative power and control 
over the highways to infer from this agency legislative purpose 
to confer upon local municipalities power to deny any right of 
the public in them. Therefore such authority does not exist, 
unless it has been expressly or impliedly conferred. 

In the light of these general principles and conclusions, the 
provisions of the charter of the city of Huntington, applicable 
to the subject, must be read and interpreted. The most compre- 
hensive one of these, and the only one it is deemed necessary to 
consider, is found in § 68 of chapter 3 of the Acts of 1909. After 
having authorized the commissioners to require a city license for 
anything for which a state license is required, and to impose a 
tax thereon for the use in the city, it proceeds as follows: “And 
the Board of Commissioners shall have the power to grant, re- 
fuse, or revoke any such license of owners or keepers of hotels, 
carts, or wagons, drays, and every other description of wheeled 
carriages kept or used for hire in said city, and to levy and col- 
lect tax thereon and to subject the same to such regulations as 
the interest and convenience of the inhabitants of said city, in 
the opinion of the Board of Commissioners, may require.”’ 

Power in the city to subject all kinds of wheeled carriages 
kept for hire to such regulations as the interest and convenience 
of the inhabitants thereof may require, in the opinion of the 
Board of Commissioners, and to refuse them license, is as broad 
as the power of the legislature itself over them. They, with the 
owners and keepers of hotels, are segregated from all other sub- 
jects of license and taxation, by the terms of the statute, and 


put into a separate and distinct class over which the city is ac- 
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corded full and, camplete power. In all other cases, it is author- 
ized merely t6-xéquire licenses and impose taxes, and nothing is 
said about.regulation. In these, there is an explicit grant of 
power te. grant, refuse, or revoke licenses and to regulate in a 
mannet.and to an extent left in the discretion of the Commis- 
sioners.”” It is wholly unlike the power over the same subjects, 
granted by § 28 of chapter 47 of the Code, and necessarily evinces 
; legislative intent greatly to enlarge that power. How far? The 
‘.:terms are unlimited. Nothing in the nature of the subject-matter 


_“, + affords a basis or ground for a presumption against intent to 


allow the words effect accordant with their full literal import. 
The presumption of intent to allow such vehicles the rights 
previously enjoyed by them and recognized in most of the special 
charters and the general law is completely overthrown and broken 
down by the use of terms in this charter, wholly inconsistent with 
it. It is difficult to conceive of more comprehensive terms. Of 
course, the provisions could have been so framed as expressly and 
in terms to have authorized exclusion from certain streets, the 
observance of certain hours, and the like, but it is unusual for 
legislative acts granting full discretionary power to descend into 
such details. In every such attempt at enumeration, there is 
always danger of omission of things intended to be included. 
The standards of regulation here are the interest and convenience 
of the inhabitants of the city as seen and understood by the Com- 
missioners; not any pre-existing law relating to the subject- 
matter, except, perhaps, the limitations inhibiting discrimination 
and unreasonableness, to which the legislature itself is subject. 

“While the mere power to license, or to license and regulate, 
does not confer the power to grant an exclusive license, yet au- 
thority delegated to a municipality to grant or refuse a license 
empowers it to grant such exclusive license.” 25 Cyc. 603; Burl- 
ington & H. County Ferry Co. v. Davis, 48 Iowa, 183, 30 Am. 
Rep. 390; Rosa v. New Orleans, 1 La. 126; Carroll v. Camp- 
bell, 25 Mo. App. 630. 

“The power to grant an exclusive license must be found, we 
think, if at all, in other words of the charter. Upon looking into 
it, we find that it conferred the ‘power to grant and refuse license.’ 
Herein, we think, was conferred the power to grant an exclusive 


license. The power to license necessarily includes the power to 
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prohibit unlicensed persons from doing the acts authorized by 
the license. The power to refuse license necessarily gives the 
power to limit the issuance of licenses.” Burlington & H. Coun- 
ty Ferry Co. v. Davis, cited. 

Under the broad power given by this charter, to grant, refuse, 
and revoke licenses to hotel keepers and operators of vehicles 
kept for hire, and to regulate them for the interest and conven- 
ience of the inhabitants of the city, the commissioners may do 
anything respecting these subjects that the legislature itself could 
do, and, as we have shown, that power is almost unlimited. ~ 

For the grant of such power, reason is found in the nature of 
these subjects. Whether a.hotel or tavern should be permitted in 
a given place depends upon its character and how it is conducted, 
for the privilege is peculiarly liable to abuse, and the comfort of 
the traveling public demands the maintenance of suitable ac- 
commodations, just as in the case of a ferry or other provision 
for public necessities and conveniences. Oonveyances on the 
streets, for the use of the general public, are of the same charac- 
ter, and, in addition to this, cabs, hackney coaches, omnibuses, 
taxicabs, and hacks, when unnecessarily numerous, interfere with 
ordinary traffic and travel and obstruct them. Prescription of 
routes‘or places of business for them is a fair, reasonable, and 
efficacious means of preventing such results. Nor is it unrea- 
sonable to require them to maintain the service during prescribed 
hours. They are engaged in.a public service which the legisla- 
ture may always regulate. Nor is there any constitutional inhi- 
bition of legislative requirement of indemnity from persons so 
engaged, against injury to persons or property. State ex rel. 
Case v. Howell, — Wash. —, 147 Pac. 1159; Portland v. West- 
ern U. Teleg. Co. — Or. —, L.R.A. 1915D, 260, 146 Pac. 148; 
Springfield Water Co. v. Darby, 199 Pa. 400, 49 Atl. 275. 

While this ordinance is said to be discriminatory in favor of 
omnibuses, taxicabs, hacks, and other vehicles kept for hire, not 
of the class described in the ordinance, and against that class, 
there is no suggestion, in the petition for the writ or in the argu- 
ment, of the existence of “‘jitney busses” in the city not included 
by the description. The price charged is made an element cf the 
description, and, if there were “jitney busses” charging more 


than 15 cents, this might operate as a classification with reference 
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to the price charged for service and render the ordinance unrea- 
sonable. In the opinion of a majority of the members of this 
court, it would. But there is no pretense of the existence of 
such vehicles, and, if there are such, we have no judicial knowl- 
edge of them. The popular name of the vehicle signifies the 
contrary. <A “jitney bus,” charging more than 5 cents as the 
ordinary fare, would be a contradiction in terms, and the ordi- 
nance may be amenable to criticism for misdescription, on that 
ground, but clearly not void for that reason. 

The ordinance is not obnoxious to the provisions of chapter 
43B of the Code of 1913, regulating motor vehicles generally, nor 
within the scope thereof, except in so far as 1t imposes the duty 
of state regulation and a state tax and prescribes the law of the 
road. These vehicles are more than mere automobiles incident- 
ally used by the citizens for purposes of business and pleasure. 
They include an additional element, common carriage, bringing 
them within the municipal power of control, just as horse-drawn 
carriages and other vehicles fall within it, by reason of the pecu- 
liar uses made of them. 

Our conclusion is that the ordinance is free from constitutional 
and other defects, and therefore valid. It may be burdensome 
and, in the opinion of many people, oppressive and unwise, just 
as many other valid laws are regarded. But the question sub- 
mitted here is one of municipal power, not policy. With the 
latter the courts have nothing to do, nor can they overthrow laws, 
ordinances, or regulations made by competent authority, merely 
because, in the opinion of the judges, they might or should have 
been made more liberal or less rigorous. Spedden v. Board of 
Education, — W. Va. —, 52 L.R.A.(N.S.) 163, 81S. E. 724; 
Charleston v. Littlepage, 73 W. Va. 156, 51 L.R.A.(N.S.) 358, 
80 S. E. 131. 

For the reasons stated, the discharge prayed for is refused, 
and the relator remanded to the custody of the authorities of the 
city of Huntington. 


Lynch, J., absent. 
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INDIANA PUBLIC SERVICE COMMISSION. 


IN RE FRANKLIN WATER, LIGHT, & POWER COMPANY. 
(No. 1109.) 


Security issues — Purpose — Discharge and refund of lawful obliga- 
tions. 

A water and electric company was authorized to issue and sell 
$6,000 of its first mortgage 5 per cent gold bonds, to be sold at 80 per 
cent of par value with accrued interest, for the purpose of discharging 
and refunding lawful obligations of the company. 


(July 16, 1915.] 


ApPr1iioaTion to issue securities for the discharge and refund 
of lawful obligations; granted. 


By the Commission: On the 18th day of November, 1914, 
the Franklin Water, Light, & Power Company, of Franklin, 
Indiana, filed with the Public Service Commission of Indiana, 
its petition, duly verified by Chester P. Wilson, its president, 
and Ira E. Guthrie, its secretary and treasurer, in which it 
alleges that the company has total assets amounting to $276,- 
265.78; that its capital stock is $100,000; that it has issued 
and outstanding of its first and refunding mortgage bonds, $144,- 
000; that said bonded indebtedness bears interest at the rate 
of 5 per cent per annum, payable semiannually, which bonded 
indebtedness matures serially on or before April 1, 1929; and 
that it desires to execute and issue $6,000 in principal amount 
of its first mortgage 5 per cent gold bonds, under and pursuant 
to the terms of a trust deed or mortgage executed by the Franklin 
Water, Light, & Power Company, to the Chicago Title & Trust 
Company, and Harrison B. Riley, as trustee, dated April 1, 
1911. 

That it desires to execute and issue certain bonds to the ex- 
tent of 80 per cent of expenditures heretofore made by the said 
Franklin Water, Light, & Power Company for the construction 
of improvements, extensions, and betterments of the electric 
plant and distribution system and power plant and distribution 
system, and water distribution system of the company at and 


in the vicinity of Franklin, Indiana. Said eae amount- 
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ing, in the aggregate, to the sum of $8,084.09; that said ex- 
penditures were made in part out of income and other moneys 
in the treasury of said company, and in part out of moneys 
‘borrowed by said company for such purpose; and is to discharge 
and refund the lawful obligations of said company incurred as 
aforesaid, and for the purpose of reimbursing itself for such 
part of said expenditures as were made out of income and other 
moneys in the treasury of the company ; that the Franklin Water, 
Light, & Power Company asks consent of the Commission to 
sell and dispose of said bonds, the proceeds of such sale to yield 
the company not less than 80 per cent of the par value and 
accrued interest. 

The Commisston having had the above-entitled cause under 
consideration, and having heard the evidence, and being other- 
wise fully advised in the premises: 

It is, therefore, ordered by the Public Service Commission 
of Indiana, that said Franklin Water, Light, & Power Company 
be and it is now hereby authorized to issue and sell $6,000 of 
its first mortgage 5 per cent gold bonds, to be sold 80 per cent 
of par and accrued interest, for the purpose of discharging and 
refunding the lawful obligations of said company as set forth 
in said petition, and for no other purpose. 

It is further ordered by the Public Service Commission that 
no part of the proceeds arising from the sale of said $6,000 
of bonds shall, at any time, be used for the payment of dividends 
to the stockholders of said company, or interest on any bonds, 
and that no part of said proceeds shall be used for any purpose 
other than as hereinabove set forth, without the consent of the 
Public Service Commission. 

It is further ordered that the Franklin Water, Light, & Power 
Company issue its check, payable to the treasurer of the state 
of Indiana, in the sum of $9, as the statutory fee in this case. 

It is further ordered by the Public Service Commission of 
Indiana, that within ninety days from date hereof, the Franklin 
Water, Light, & Power Company report to the Commission as 
to the expenditures made from the moneys derived from the 


sale of said bonds, to whom nee and for what purpose, 
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Note.—The Indiana Commission has also authorized the issuance 
of securities in the following cases: 

In Re Chicago, L. 8S. & S. B. R. Co. No. 1207, Feb. 18, 1915, 
$303,000 par value first mortgage 5 per cent gold bonds, under the 
terms of its mortgage or deed of trust to the Cleveland Trust Com- 
pany as trustee, dated August 15, 1907, $50,000 of the proceeds of 
which were directed to be applied to the payment of $50,000 par 
value 6 per cent equipment notes dated May 15, 1908, the residue 
to be applied to reimbursing the treasury of the company, for expen- 
ditures for equipments, improvements, betterments, extensions, addi- 
tions to its property, $50,000 par value of its bonds to be sold at par, 
and the remainder at not less than 90 per cent of their par value. 

In Re Pike County Teleph. Co. No. 1041, March 5, 1915, per- 
mission to sell additional $25,000 face value of twenty-year 6 per 
cent gold bonds, the proceeds to be used to pay indebtedness of com- 
pany either in notes or open account created in purchasing material, 
appliances, supplies, for new constructions, extensions, and better- 
ments, etc. 

In Re South Bend, No. 1363, March 12, 1915, $50,000 4 per cent 
bonds, the proceeds to be used for the purpose of refunding out- 
standing bonds. 

In Re Indianapolis Water Co. No. 526, March 12, 1915, authority 
to use $22,000 unexpended proceeds of bond issue of $326,000 for 
improvements and additions to property. 

In Re United Gas & Electric Co. No. 1110, March 12, 1915, . 
$27,000 5 per cent bonds to be sold at not less than 80 per cent of 
their par value, the proceeds to be used to reimburse the company 
for moneys expended for electric, gas, and miscellaneous construction 
work. 

In Re New Albany Waterworks, No. 1111, March 12, 1915, $4,000 
5 per cent bonds to be sold at not less than 85 per cent of their par 
value, the proceeds to reimburse the company for moneys expended 
for construction. 

In Re Indianapolis Water Co. No. 1338, March 12, 1915, $94,000 
4} per cent bonds to be sold at 89} per cent of their par value, the 
proceeds to be used for extensions and betterments. 

In Re East Chicago & I. Harbor Water Co. No. 1339, March 12, 
1915, $21,000 5 per cent bonds to be sold at not less than 86 per 
cent of their par value, the proceeds to be used for extensions and 
betterments. 

In Re East Chicago & I. Harbor Water Co. March 20, 1915, 
amendment of order No. 1339 giving company permission to sell 
$11,000 par value of bonds to reimburse company for moneys ex- 
pended for additions, betterments, and extensions to its property 
made in the year 1914. 


In Re Vincennes Water Supply Co. No. 1380, March 20, 1916, 
P.U.R.1915E. 
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$40,000 face value 6 per cent five-year notes for the purpose of re- 
funding obligations. 

In Re Electric Service Co. No. 1444, April 17, 1915, $5,000 capi- 
tal stock at par, the proceeds to be used in constructing and operating 
a plant in the town of Milltown, Crawford county, Indiana, for the 
purpose of distributing and serving electric current for light and 
power. 

In Re Indiana Gaslight Co. No. 1427, April 23, 1915, $88,000 
of bonds secured by first mortgage, Central Trust Company, of 
Illinois, and William T. Abbott, trustees, to be sold at not less than 
85 per cent of their par value, the proceeds to be applied to the pay- 
ment of notes outstanding as a floating indebtedness, and issued on 
account of betterments and extensions made to the plant of the peti- 
tioner between November 1, 1912, and January 21, 1915. 

In Re Central Indiana Lighting Co. No. 1124, May 3, 1915, sup- 
plemental order granting the company authority to issue and sell 
bonds to the face value of $105,500 of bonds secured by indenture to 
the Knickerbocker Trust Company and William B. Randall, trustee, 
dated May 1, 1907, bearing interest at the rate of 5 per cent, to be 
sold at not less than 824 per cent of their par value. 

In Re Greencastle Waterworks Co. No. 1449, May 4, 1915, twelve 
$1,000 6 per cent notes to be disposed of at not less than 95 per cent 
of their face value, proceeds to be used to discharge its indebtedness 
incurred on account of the purchase and installation of water meters. 

In Re Montezuma, No. 1494, May 5, 1915, $4,200 5 per cent re- 
funding bonds to be sold at an advance of par value. 

_ In Re Indianapolis & C. Traction Co. No. 1495, May 6, 1915, $60,- 
000 par value of notes to be sold at not less than 90 per cent of their 
face value, the proceeds to be used for refunding obligations. 

In Re Chalmers, No. 1507, May 14, 1915, $5,999 5 per cent bonds 
to be disposed of at not less than par, the proceeds to be used for 
the construction of an electric lighting system. 

In Re Merchants Heat & Light Co. No. 1492, May 14, 1915, 
$523,000 bonds and $144,000 stock to be disposed of at less than 
85 per cent of their par value for the purpose of procuring funds 
to pay off floating indebtedness created on account of extensions and 
betterments. 

In Re Anderson, No. 1485, May 14, 1915, $50,000 5 per cent 
bonds, proceeds to be used for improvements and betterments of 
municipal electric lighting plant. 

In Re Union Traction Co. No. 1364, May 14, 1915, $50,557 lease 
notes to be disposed of at not less than par, the proceeds to apply on 
purchase price of electric car motors. 

In Re South Bend Home Teleph. Co. No. 133%, May 15, 1915, 
$15,000 additional of its first and refunding mortgage 6 per cent 


gold bonds, such bonds to be beyond and in addition to $300,000 of 
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bonds authorized on March 5, 1915, proceeds to be used for the 
purpose of settling and satisfying funded indebtedness to the amount 
of $315,333.33. 

In Re Butler Utilities Co. No. 1225, May 18, 1915, $24,000 com- 
mon stock to be sold at not less than par, proceeds to be used for pur- 
chase of electric light plant and equipment. 

In Re Dyer, No. 1513, May 18, 1915, $10,000 5 per cent bonds to 
be sold at not less than their par value, proceeds to be expended for 
the construction and completion of a waterworks system. 

In Re Citizens Teleph. Co. No. 1452, May 28, 1915, $25,000 6 
per cent notes to refund obligations and to make expenses. 

In Re North Vernon, No. 1597, June 19, 1915, $3,000 4 per cent 
bonds, the proceeds to be used for the extensions and improvement 
of electric light and water plant. 

In Re Interstate Public Service Co. No. 1542, July 2, 1915, $44,- 
000 first and refunding mortgage gold bonds to be sold at not less 
than 80 per cent of their par value, proceeds to be used for capital 
purposes. 

In Re Central Indiana Lighting Co. No. 1594, July 2, 1915, 
$3,500 first and refunding mortgage 5 per cent sinking fund gold 
bonds to be sold at not less than 80 per cent of their par value, pro- 
ceeds to be used for capital expenditures. 

In Re Farmers & Merchants Co-op. Teleph. Co. No. 1624, July 9, 
1915, $6,500 6 per cent notes to be sold at not less than par, pro- 
ceeds to be used for the purchase and installation of poles, wires, 
and other appliances necessary to fully complete telephone exchange 
and system. 

In Re Danville Light, Heat, & P. Co. No. 1661, July 30, 1915, 
$100,000 first mortgage gold bonds, $80,000 of the proceeds of which 
to be used for refunding obligations, the remaining $20,000 not to 
be issued until further order of the Commission, bonds to be sold 
at not less than 90 per cent of their par value, 


- MAINE PUBLIO UTILITIES COMMISSION, 


IN RE NORTH YARMOUTH WATER COMPANY. 
(U-46.] 


Security issues — Bonds — New company. . 

1. A utility applying for authority to issue bonds to provide 
funds for constructing a plant in new territory must be treated as a new 
utility seeking authority to secure its entire capital, where it has sold 
its entire plant and business in the old territory, and distributed its 
assets among ite stockholders. 
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Valuation — Security tssuea— Franchise value. 

Z. Franchise value cannot be considered as an asset of a utility for 
capitalization purposes. 

Security (asues — Amount — New company — Cost of purchased prop- 
erty. 

8. No more than the cost of property purchased by a utility can 
be considered as an asset, although it was purchased before the Public 
Utilities act became operative, where it is capitalized as an asset of a 
new enterprise. 


Security issues — Bonds — New company — Margin of stock. 
4. The Maine Commission will not authorize a new utility to issue 
bonds unleas there is a substantial capital stock margin representing 
value. 


Seourity issues — Amount — Bonds — New company — Margin of stock. 
5. The Maine Commission authorized a new water utility to issue 

5 per cent mortgage bonds to an amount which when sold on not less 
than a 6 per cent basis would net two thirds of the cost of constructing 

and equipping its plant, provided that stock costing the holders nothing 
and representing but small tangible assets should be reduced in amount 

to not less than one third of the cost of the plant, and provided that 
sufficient cash should be paid in for the stock to equal. when added to 

_ the value of such assets, one third of the cost of the plant. 


[August 11, 1915.]} 


Arpiioation for authority to issue bonds to provide for the 
construction of a plant. The Commission stated that if the stock- 
holders would reduce the amount of the capital stock to not less 
than one third the cost of the plant, and pay cash for the same 
in excess of the value of tangible assets, it would authorize 
an issue of bonds sufficient in amount to provide for the re- 
maining two thirds of the cost of the plant, and would hold the 
application open for a reasonable time pending action on its 
suggestions. 

Appearances: Howard Davies for petitioner. No one ap- 


peared in opposition. 


By the Commission: Petition by North Yarmouth Water 
Company, a corporation organized under chapter 56, Private and 
Special Laws of 1909, for permission to issue twenty-year 5 per 
cent mortgage bonds of the aggregate amount of $10,000 to pro- 
vide funds for constructing and equipping a water plant to furnish 
water for fire and domestic purposes in the town of North 
Yarmouth, for fire protection in Cumberland, and as an addition- 


al source of supply to the Yarmouth Water Company at a point 
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of delivery located in the town of North Yarmouth. Petition 
dated July 12, 1915. Public notice ordered and proved. Hear- 
ing held July 22, 1915. 

The petitioner was originally engaged in the same business, 
serving a territory different from the several purposes than that 
now intended.to be served. It conveyed its entire plant and busi- 
ness to the Cumberland Water Company, which has continued 
its operations in the territory then served. The consideration 
for this conveyance was $3,000 in cash, the exact amount which 
the stockholders of the North Yarmouth Company had paid in 
as capital. This amount was returned in cash to these stock- 
holders, and the company ceased to do business. Instead, how- 
ever, of retiring the stock and dissolving the corporation, the 
certificates of stock were transferred to three of the principal 
stockholders in the Cumberland Company, ten shares each; so 
that the Cumberland Company became the owner of the prop- 
erty of the North Yarmouth Company, the capital of the latter 
company converted into cash was withdrawn and distributed 
among its stockholders, and the naked certificates of stock (naked 
except as stated below, became the property of certain individ- 
uals interested in the Cumberland Company, who now desire 
to revive the North Yarmouth Company, and to. do. the busi- 
ness indicated above. 

This Commission has taken the testimony of petitioner’s rep- 
resentatives, from which it appears that it owns, subject to the 
right to cut ice, about one fourth of an acre of land, forming a 
natural reservoir, through. which a small stream flows, furnish- 
ing a constant supply of water, and for which it paid $100. 
It also owns pipe worth from $200 to $300. This constitutes 
its entire tangible property. It estimates the cost of building 
a concrete reservoir and dam at $1,000, and the cost of necessary 
pipe lines at $5,000. It will be a gravity system. 

The Commission’s engineer has made a careful study of the 
situation on the ground, and reports that the reservoir contem- 
plated would hold about 52,500 cubic feet of water, fed by a 
amall brook which collects the natural run-off from Walnut Hill, 
which is covered with trees and vegetation, and should be free 
from contamination. He estimates the flow at from 1 to 3 gallons 


per second, depending on the rainfall, and the time required to 
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fill the reservoir at 2} gallons per second at about forty-eight 
hours. 

The engineer estimates the cost of constructing the plant suf- 
ficient for all of the purposes indicated by the petitioner and 
including the price paid by it for the reservoir site at $5,906, 
which does not differ materially from petitioner's estimate. 
His investigation and report substantially corroborate the peti- 
tioner’s representations to the Commission as to market for its 
product and probable revenue therefrom. 

[1] It remains, therefore, only for the Commission to de- 
termine the amount of bonds which should be authorized and 
the conditions under which they may be issued. While the 
amount involved in this matter is small, the case presents a novel 
question, which is likely to recur and on which the policy of 
the Commission may as well now be made clear. 

The company’s balance’ sheet is as follows: 


Assets. 
Franchise, chap. 56, Laws of 1900 .......ccccscsccccsccccvccces: $3,000.00 
Real estate free of encumbrances ..........ccecc cece tceccccces 500.00 
Pipe suitable for laying water main, couplings, and elbows ...... 300.00 
$3,800.00 
Liabilities 
Capital stock, outstanding ...........ccccccecccccacccncnccces $3,000.00 
Surplus oississs sos ces ois vee swe 06 00 660% 060.05 0'6a\8 vee nie oe 4 6's re 800.00 
$3,800.00 


The facts already stated show that there has been withdrawn 
from the corporation all of the cash that ever was paid in as 
capital; that the corporation parted with all of its tangible as- 
sets except real estate which cost $100 and pipe, etc., whose 
value is not claimed to exceed $300, and that it ceased to do busi- 
ness. Practically, it is a new corporation seeking authority to 
secure its entire capital, and must be treated as such. 

[2, 3] This being true, we believe that the policy adopted 
by this Commission in Re Black Stream Electric Co. U-25, 
P. U. R. 1915C, 361, should govern. While the original certi- 
ficates of stock are still outstanding, the value which they repre- 
sented has been withdrawn dollar by dollar by their former 
owners. Except for $400 at most, they now represent no tangible 
assets. Unless they are vitalized by new money, substantially 


the entire undertaking will be financed from bonds. It is well] 
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settled that franchise value cannot be considered as an element 
in rate making, and this bookkeeping asset would therefore be 
valueless any time the question of rates might be raised. The 
Commission could not permit the petitioner to construct a plant 
on $6,000 of bonds and exact rates to provide a return on $9,000 
of capitalization. So far as the book value of the real estate is 
concerned, the corporation paid $100 for it. It may have been, 
and probably was, an excellent trade,—might have been at $500. 
But the accounting rules of this Commission require purchased 
property to be carried at cost, and although it was purchased 
before the Public Utilities act became operative, considerating 
this in effect as equivalent to capitalizing a new enterprise, we 
do not think that we ought to deviate from the rule. 

[4] We then have in effect a new corporation with assets 
capitalizable at $400. All outstanding stock above that repre- 
sents nothing that can now be considered, or that would give it 
earning value in the hands of possible future purchasers. This 
construction is no hardship upon its present owners, because it 
cost them nothing. Before additional securities are issued, all 
in excess of $400 should be turned into the treasury or made good 
by the advancement to the corporation of an equivalent amount 
of cash. Bonds should not be authorized without a substantial 
capital stock margin. 

[5] If, therefore, the present stockholders will reduce the 
amount of capital stock outstanding to not less than $2,000 par 
value, and pay into the treasury of the corporation cash for all 
stock remaining outstanding in excess of $400, at par, the Com- 
mission will grant an order authorizing the issue of 5 per cent 
mortgage bonds sufficient to secure a combined capital of $6,000, 
when said bonds are gold on not less than a 6 per cent basis. 

The case will remain open a reasonable time pending action 
of the petitioner on the foregoing suggestions. 

Given under the hand and seal of the Public Utilities Com- 
mission, at Augusta, this 11th day of August, a. p. 1915. 

Benjamin IF. Cleaves, Wm. B. Skelton, Public Utilities Com- 
mission of Maine. 


Note.—The Commission has also authorized the issuance of se- 
curities in the following cases: 

In Re Vinalhaven Electric Co. April 9, 1915, $60,000 capital 
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stock, and $60,000 first mortgage 6 per cent twenty-year gold bonds, 
to be sold at not less than 90, the proceeds to be used to pay for 
construction of property, and the acquisition of property and fran- 
chises. 

In Re Androscoggin Electric Co. No. U-22, May 4, 1915, $149,- 
000 first and refunding mortgage 5 per cent bonds, the proceeds to 
be used in payment of extensions, enlargements, and additions. 

In Re Lewiston, A. & W. Street R. Co. No. 36, May 6, 1915, 
$750,000 5 per cent notes and authority to deposit with the Fidelity 
Trust Company of Portland, Maine, trustee, $853,000 first and 
refunding 5 per cent bonds, such notes to be sold for not less than 
94.67 per cent of their face value, the proceeds to be used for pay- 
ment for extensions and additions to property. 

In Re Portland & R. Falls R. Co. No. 38, May 20, 1915, 3300,000 
4 per cent debenture coupon bonds of the Portland & Rumford Falls 
Railway, and authority to the Maine Central Railroad Company to 
guarantee the payment of the same, proceeds to be used for perma- 
nent additions and improvements, any excess realized from the sale 
of such bonds to be held by the Maine Central Railroad Company 
subject to the further order of the Commission. | 

In Re Brunswick & T. Water Dist. U-28, May 20, 1915, $20,000 
4 per cent bonds, proceeds to be used for the payment of certain 
promissory notes and in new construction, improvements, and bet- 
terments. 

In Re Bar Harbor & U. River Power Co. U-2%, May 25, 1915, 
$25,000 first and refunding 5 per cent gold bonds, the proceeds to 
be used for extensions, betterments, and permanent improvements. 

In Re Houlton Water Co. U-31, May 28, 1915, 825,000 5 per cent 
bonds to be sold at not less than par, the proceeds to be used in pay- 
ment for outstanding promissory notes amounting to $21,000, and 
in payment for additions to its property. 

In Re Turner Light & Power Co. U-35, June 10, 1915, $30,000 
capital stock, $10,000 of which being 6 per cent cumulative preferred 
stock and the balance common stock, $10,000 of such common stock 
to be used in payment for property purchased under order granted 
in U-34; authority to sell balance of capital stock, being preferred 
stock, not to exceed $10,000, and common stock not to exceed 
the difference between the par value of the preferred stock sold and 
the sum of $20,000 at not less than par, the proceeds to be used in the 
equipment and improvement of the company’s plant and for working 
capital. ‘ 

In Re Westbrook Electric Co. U-38, June 25, 1915, $115,000 capi- 
tal stock, $110,000 of which to be used for the purchase of property 
and franchises, $2,400 for the purchase of additional equipment, and 


$2,600 for working capital. 
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In Re Jordan’s Bay Boat Co. U-45, July 16, 1915, $1,200 capital 
stock for the acquisition of property. 

In Re York County Water Co. U-47, July 22, 1915, $237,000 first 
and refunding 5 per cent mortgage bonds, $70,000 preferred capital 
stock, bonds to the amount of $185,500 to be sold at not less than 
89 per cent of their par value, and the stock to be sold at not less 
than par, and the bonds and stock to be exchanged, and the proceeds 
of the stock authorized to be sold to be used for the refunding of 
obligations, and to pay for extensions and improvements, 


® 
MAINE PUBLIO UTILITIES COMMISSION. 


IN RE KENNEBEC FARM & CITY TELEPH. CO. 
(O-18.] 


Security issues — Bonds — Postponement of consideration of applica- 
tion. 

The Commission refused to consider an application of a telephone 
company for permission to issue bonds to provide for the payment of 
overdue bonds, unmatured bonds, and floating indebtedness, and to pro- 
vide for extensions, until after the company had made an effort to 
collect either the difference between the par value and amount paid for 
stock or amounts from stockholders sufficient to pay the overdue bonds, 
where a provision of the by-laws requiring stockholders to make such 
annual payments as will retire outstanding bonds at their maturity has 
not been enforced, and, by reason of the assets being less than liabilities, 
there is no equity to secure the proposed bond issue. 


(June 10, 1915.] 


AppricaTion for permission by a telephone company to issue 
bonds to provide for the payment of overdue bonds and other 
obligations, and to provide for extensions. A by-law requiring 
stockholders to make annual payments sufficient to retire out- 
standing bonds at their maturity had not been enforced, and if 
stockholders had been required to pay the rates charged other 
subscribers they would have paid an amount equal to what they 
owed on their stock. The Commission held the case for final 
disposition until after the company made effort to collect either 
the amount owing on the stock or an assessment sufficient to 
retire the overdue bonds, and stated that the rates should be 
readjusted so as to eliminate the disconnection in form of the 


stockholders. 
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116 MAINE PUBLIC UTILITIES COMMISSION. 


By the Commission: The Kennebec Farm & City Telephone 
Company filed its petition asking permission to issue bonds of 
the aggregate par value of $5,000, bearmg interest at 6 per 
cent. Notice was ordered and proved. MHearing was held on 
April 9, 1915, and after taking of such evidence as the peti- 
tioner was prepared to present was adjourned for further ex- 
amination of its books and records, which was made on April 
91, 1915. 

The petitioner is a corporation organized under the general 
law in 1908, and began to operate in 1909. It has outstanding 
193 shares of capital stock of the par valffe of $20 per share, 
which is carried in its balance sheet at the full face value of 
$3,800. 

January 1, 1909, the corporation made an issue of bonds 
amounting to $5,000 maturing $1,000 annually, beginning 
January 1, 1912, which was in excess of the explicit provisions 
of § 9, chapter 55, Revised Statutes, which limited the amount 
of bonds issued to the amount of “capital stock of the corporation 
actually paid in at the time.” Of this amount $4,200 was ac- 
tually sold, $1,000 of which has been redeemed. The balance, 
$3,200, is still outstanding, $2,200 being overdue. The pro- 
posed issue is to be devoted, $2,200 to the redemption of the 
overdue bonds, $1,000 reserved to pay the bonds due January 
1, 1916, and $1,800 for the payment of floating indebtedness 
and to provide for extensions. 

The petition was accompanied by the following balance sheet 
as of March 18, 1915: 


Liabilities. 

Six per Cent DONG sc cess e ders s ehiaen sas tease swenes ene teak $3,200.00 
Interest bearing notes and orders .........ccccccccvccccccccecs 2,317.01 
Open accounts ... cc cnsccrccccnvccssccccsncvcnrcccsavcesecce 1,384.00 
Stock, outatan ding 4 soc3we Ve eis aos ade eens we wale aw eters 3,860.00 

$10,761.01 

Assets. 

Cash on hand and due from subscribers ...........ccc.ccccccecs $ 85.00 
Telephones, wire, and material unused ..............0cceeecees 150.00 
Rental telephones, owned by company ............ccseececcees 500.00 
SwWitcD-DOQras: s6ieso.is Ww cies eden ke dibs 41 60544668 ed oe eee 225.00 
Pole and “Wife NCB 56s 6.6.k6 oescci hak oe eee 6 hide Ae 84 ses SR Sew s 9,801.01 

$10,761.01 


It appeared at the hearing that the last item, “pole and 


wire lines,’ was arrived at by subtracting the sum of the other 
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asset items from the total of liabilities. Subsequently at the 
request of the Commission the petitioner filed a schedule of all 
of its assets except “cash on hand and due from subscribers,” 
which at its own figures, first cost, amounted to $7,395.50. 
Add the item of $85 cash and receivables, and total assets without 
any deductions for depreciation are $7,480.50. This gives a 
reconstructed, condensed balance sheet as follows: 





Total Tabi lities: 362 e.cccee ices cowaeha teers wae eowakwe seus $10,761.01 
TOGK): “ROROEB soo 6 oko Acie Ges we BRS aed Be WARE CS $7,480.50 
DORCUG: ches id i ecco be hw ee De EO 3,280.51 

10,761.01 


The stockholders own one share each of the par value of $20, 
for which each paid $10 in cash or equipment taken as cash. 
So that the item of stock outstanding actually represents no 
more than $1,930 paid in. The certificates of stock do not re- 
cite whether the same is fully paid or assessable. The constitu- 
tion and by-laws provide that “the owner of one and 'not more 
than two shares of the capital stock of this corporation, fully 
paid for, at the rate of $20 a share,” etc., shall become a member 
of the corporation. Provision is made for assessments upon 
stockholders for “‘service bills.” The further provision is made 
that, while any bonds issued “are outstanding, a sufficient 
amount shall annually be collected and set aside by the treasurer 
to pay maturing principal and interest.” 

The only assessments thus far made appear to have been for 
service charges, made up in such manner as ostensibly to in- 
clude interest charges, but in fact a flat net charge upon stock- 
holding subscribers of $8 per annum payable quarterly, seldom 
or never providing the exact amount required to meet disburse- 
ments. Included in the receipts of the corporation have been 
the rentals from nonstockholding subscribers. It appears to 
have expended in additions, ete., from its receipts, $219.75. 

The corporation has 179 stockholding subscribers, 57 non- 
stockholding, and 8 pay stations. Its net annual service charge 
or rental for stockholders is $8 for nonstockholders from $12 to 
$20, according to the number on the line. The stockholders 
furnish their own inside equipment. 

Under the provisions of the by-laws it was the duty of the 


officer to assess, and of the stockholders to pay, annually enough 
P.U.R.1915E. 
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to retire the maturing bonds. This would have taken care of 
the $2,200 now overdue. Under the Jaws of the state the stock- 
holders are liable to the creditors of the corporation for the full 
payment of their stock, to the amount of the indebtedness. This 
would amount to $1,930. Neither of these amounts is sufficient 
to meet the deficit shown by the petitioner’s corrected statement. 
It is claimed that the $219.75 expended for purposes other than 
maintenance should be credited to assessments on stock not fully 
paid for; but this appears rather to have come chiefly from reg- 
ular service charges from all sources, and a comparison of these 
charges would not indicate that the stockholding subscribers are 
paying more than their proportion. 

It is also suggested that the schedule of assets does not include 
anything for organizing expense, franchises, interest on capital 
invested, and such other items as might be charged to capital. 
This appears to be true. There is no evidence to show the 
amount of these items, nor, on the other hand, what amount 
should be deducted for depreciation. 

It seems that, had the stockholding subscribers paid for the 
service at the same rates charged other subscribers less a fair 
rental for the equipment furnished by them (the petitioner 
claims a value of only $10 each for its own rented telephones), 
they would already have paid in excess of their present rates 
the amount they now owe on their stock and enough to provide 
a fair annual return on their money invested. On the whole 
we feel that in view of the express provisions of the by-laws the 
stockholders should discharge their legal obligations before the 
corporation is authorized to encumber its property with further 
mortgages, especially in view of the fact that, instead of an 
equity to secure such obligations, it now has a deficit of approxi- 
mately 30 per cent of its entire liabilities, including stock out- 
standing. It should also readjust its rentals so that there may 
be no discrimination between stockholding subscribers and non- 
stockholders. This it must do at once in order to comply with 
the Public Utilities act. 

It is therefore recommended that the corporation seek to 
collect on or before September 1, 1915, the further sum of $10 
per share on its outstanding capital stock, or in lieu thereof as- 
sessments sufficient to provide for the payment of its overdue 


bonds, as it may elect; and report to the Commission within 
P.U.R.1916E. 
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ten days after said date. To which time this case will be held 
for final disposition. 

Given under the hand and seal of the Public Utilities Commis- 
sion, at Augusta, this 10th day of June, a. vp. 1915. 

Benjamin F. Cleaves, Wm. B. Skelton, Chas. W. Mullen, Pub- 
lic Utilities Commission of Maine. 


MAINE PUBLIC UTILITIES COMMISSION. 


IN RE BANGOR & AROOSTOOK RAILROAD COMPANY. 


Security issues — Car trust certificates. , 

1. Car trust certificates issued by a trustee for the purpose of pro- 
viding a railroad company with funds to purchase rolling stock are se- 
curities, and the issuance thereof is within the provisions of the Public 
Utilities acts governing the issuance of securities. 

Security issues — Purpose — Purchase of locomotives. 

2. A railroad company was authorized to issue 5 per cent car trust 
certificates, to the amount of $85,000 to provide for the purchase of five 
new locomotives. 


[April 9, 1916.] 


ApPLicaTIon for permission to issue car trust certificates; 
granted. 

Appearances: Joseph F. Gould, Esq., counsel for the Bangor 
& Aroostook Railroad Company, for the petitioner. No one ap- 
peared in opposition. 


By the Commission: This is a petition of the Bangor & Aroo- 
atook Railroad Company for approval by this Commission of the 


- issuing of certain securities to enable it to purchase five new loco- 


motives. 

Upon this petition notice of public hearing was ordered, to be 
held at the office of this Commission on this 9th day of April, 
1915, and notice as ordered was given. 

Now, upon this 9th day of April, 1915, at said public hearing, 
the following are made to appear as the facts and circumstances: 

The Bangor & Aroostook Railroad Company required five new 
locomotives, which would cost about $85,000. It was not conven- 
lent for the company to pay for them in cash, and so it availed 


itself of a plan which seems to have been quite generally used 
P.U.R.1915K. 
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throughout the country in recent years by railroad companies, 
and is what is known as a “car trust.” It seems that in this in- 
stance a corporation known as the Pennsylvania Company for 
Insurances on Lives and Granting Annuities is to act as 
trustee, and, as such, has entered into an agreement -with the 
Bangor & Aroostook Railroad Company, by which the trustee re- 
ceives what are known as “subscriptions,” to the amount of $85,- 
000, and issues to each subscriber of $1,000 a certificate showing 
that he is the owner of one share in the car trust. The principal 
is payable at the rate of $8,000 in some years and $9,000 in 
others, so that the holders of some certificates will be paid in 
1915, and the holders of others will be paid in succeeding years, 
the last in 1924, : 

The securities bear interest at the rate of 5 per cent, and to 
each certificate is annexed a dividend warrant calling for the 
semiannual payment of $25, and upon each certificate and each 
dividend warrant is the written guaranty of the Bangor & Aroo- 
stook Railroad Company of the payment of principal and interest. 

[1] It will thus be seen that these securities are not in the 
form in which securities, as we ordinarily understand that term, 
are, but the courts have decided that these car trust certificates 
are securities, and that the issuance of them is within the provi- 
sions of Public Utilities acts of various states. See, for instance, 
the case of People v. New York C. & H. R. R. Co. 138 App. Div. 
601, 123 N. Y. Supp. 125. 

At the hearing the petitioner presented a copy of its balance 
sheet as of January, 1915; a certified copy of the resolution of its 
board of directors, authorizing the proper and legal consumma- 
tion in all its details of the car trust series F, above referred to; 
presented a copy of the agreement between the petitioner and the 
Pennsylvania Company for Insurances on Lives and Granting 
Annuities; all of which are on file with the Commission, and are 
adjudged to be in proper form. 

Petitioner also presented to the Commission all the other facts 
necessary or required for a full understanding of the matter. 

[2] The purposes for which such securities are to be issued 
are lawful under the statutes governing the issuance of securities, 
and it is necessary for the company to acquire the property to pay 


for which such securities are to be issued. 
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Now, after such notice, full investigation and public hearing, 
it is ordered that the Bangor & Aroostook Railroad Company is 
hereby authorized to issue the securities described in its petition, 
and more particularly set forth in exhibit A annexed to said peti- 
tion, the same consisting of certificates numbered from 1 to 85, in- 
clusive, and each of the denomination of $1,000, payable as in 
exhibit A set forth, bearing interest at 5 per cent, and each 
bearing date October 1, 1914; and that with the proceeds of such 
securities the petitioner purchase, in the manner set forth in its 
said petition, five locomotives, numbered 180, 181, 182, 188, 184, 
now the property of the American Locomotive Company. Within 
twenty days after October 1, 1915, and each six months there- 
after during the life of any of said certificates, the Bangor & 
Aroostook Railroad Company is required to report to this Com- 
mission the manner in which it has complied with this order, and 
in such report show to the Commission whether said certificates 
and interest thereon are being paid in accordance with the terms 
thereof: 

That any excess over said sum of $85,000 which may be 
secured as a result of the issuance of the above-named securities, 
including any sum which may be realized from premiums, shall 
be held by the petitioner for such application by petitioner as 
this Commission shall hereafter approve. 

Given under the hand and seal of the Public Utilities Commis- 
sion, at Augusta, this 9th day of April, 1915. 

Benjamin F. Cleaves, Wm. B. Skelton, Chas. W. Mullen, Pub- 


lic Utilities Commission of Maine. 


Note.—The above order was modified on June 8, 1915, by author- 
izing the issuance of the securities to the amount of $71,000, to be 
dated as of May 1, 1915, and interest to be payable May 1 and 
November 1 of each year. 


MASSACHUSETTS BOARD OF GAS AND ELECTRIO LIGHT 
COMMISSIONERS. 


PETITION OF THE MARLBOROUGH-HUDSON GAS 
COMPANY. 
Security issues — Structural value — Condition as to dividends. 


A gas utility was authorized to issue and sell stock to the amount 
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of $70,000 at par, the proceeds to be applied to the payment and can- 
celation of an equal amount of its promissory notes that were used to 
pay for extensions, additions, and improvements to its plant and prop- 
erty, on condition that no dividend should be paid in any year in excess 
of 5 per cent upon ita capital stock until the fair structural value of 
its plant and land should be made equal to the amount of its outstand- 
ing stock and debt, by expenditures from income either to reduce the in- 
debtedness or to make additions to the plant. 


(July 9, 1915.] 


AppiioaTion for authority to issue capital stock; granted in 
part upon conditions. 
Appearances: E. C. Mason for applicant. 


By the Board: This is an application by the Marlborough- 
Hudson Gas Company for the approval of an issue of additional 
capital stock of the par value of $89,000 for the purpose of raising 
money to be applied to the payment of liabilities incurred for ex- 
tensions, additions, and improvements to its plant and property. 

On April 1, 1915, the company had outstanding capital stock 
to the amount of $247,000, bonds to the amount of $9,000, and 
promissory notes to the amount of $178,525. On August 3, 1910, 
the Board approved of the issue of additional stock to the amount 
of $180,000 at par, of which the proceeds of 400 shares were to be 
applied to the cost of an extension of its mains into Westborough 
and of 500 shares to the payment and cancelation of its bonds then 
outstanding to the amount of $50,000. Owing to an unexpected 
change in the company’s plans with respect to the Westborough 
extension, this expenditure has not been made and is still in abey- 
ance, and the 400 shares authorized for this purpose have never 
been issued. Moreover, the company has issued and applied but 
270 of the shares whose proceeds were to be devoted to taking up 
its bonds, and the balance of the bonds retired are represented in 
the floating debt. In the approval mentioned the Board also 
authorized stock of the par value of $65,000 for additions to 
plant made subsequent to June 30, 1910. Between that date and 
April 1, 1915, the company’s expenditures upon its plant ex- 
ceeded this amount by more than the stock named in the pending 
petition and are represented in its notes outstanding on the latter 
date. The bulk of these expenditures have been upon the distribu- 


tion system, including the laying of a main to the Framingham 
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line at a cost of some $36,000 for conveying the gas pur- 
chased of the West Boston Gas Company. To the extent herein- 
after approved, they may properly be capitalized. The making 
of this contract with the West Boston company ‘and the shutting 
down of the company’s works have emphasized the depreciation 
which has occurred in the value of its plant in excess of the provi- 
sion therefor. After an examination and study of its property 
and affairs, the Board finds that the fair structural value of its 
plant and land is less than its outstanding stock and debt to the 
extent of $43,000. 

The following is therefore adopted :— 

On the petition of the Marlborough-Hudson Gas Company, 
pursuant to the provisions of § 39 of chapter 742 of the Acts of 
the year 1914, for the approval of an issue of additional capital 
stock of the par value of $89,000 for the objects named in said 
petition, after public notice and hearing, it being deemed by the 
Board that the amount of stock hereinafter named is reasonably 
necessary for the purpose for which such issue is authorized, it 
is— 

Ordered that the Board hereby approves of the issue by the 
Marlborough-Hudson Gas Company, in conformity with all the 
requirements of law relating thereto, at the price of $100 a share, 
as determined by its directors, of 700 shares of new capital 
stock of the par value of $100 each; the proceeds of said stock 
to be applied to the payment and cancelation of an equal amount 
of the obligations of the company represented by its promissory 
notes outstanding on April 1, 1915, and to no other purpose. 

_ And if any shares shall remain unsubscribed for by the stock- 
holders entitled to take them under the provisions of law relating 
thereto, it is further— 

Ordered and determined by the Board that all such shares 
shall be offered for sale at some suitable place in the city of 
Boston, and that notice of the time and place of such sale shall 
be published in the “Boston Daily Advertiser’ and the “Boston 
Evening Transcript,” newspapers published in the city of Boston, 
' and in the “Marlborough Enterprise,” a newspaper published in 
the city of Marlborough. 

And whereas, it appears that the fair structural value of the 


plant and of the land of said company, after the issue of said stock 
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for the purpose above set forth, will be less than its outstanding 
stock and debt :— 

Ordered, further, that from and after the 30th day of June, 
1915, the said company shall neither declare nor pay in any year 
dividends in excess of 5 per cent upon its capital stock, until it 
shall have paid and canceled out of income not less than $43,000 
of its indebtedness remaining after the issue of the new capital 
stock above described or heretofore authorized for the payment 
of bonds, or shall have expended the said amount out of its in- 
come for additions to its plant after said date, or until the said 
amount has been expended out of income for both said purposes 
combined, or until otherwise ordered by the Board. 


Note.—The Massachusetts Board of Gas and Electric Commis- 
sioners has also approved the following issuances of securities: 

In Re Manchester Electric Co. Feb. 16, 1915, capital stock of the 
par value of $55,000 to be issued at the price of $100 a share, the 
proceeds thereof to be applied to the payment and cancelation of an 
equal amount of outstanding promissory notes issued in payment for 
construction. 

In Re Onset Water Co. April 7, 1915, bonds to the amount of 
$25,000 payable at not exceeding twenty years from the date thereof, 
and bearing interest at a rate not exceeding 5 per cent per annum, 
such bonds to be issued at not less than par and accrued interest, 
the proceeds thereof to be applied to the payment and cancelation 
of other outstanding bonds and outstanding promissory notes. 

In Re Gardner Electric Light Co. April 10, 1915, 163 shares of 
common stock of the par value of $100 to be sold at par, and 163 
shares of preferred stock of the par value of $100 to be sold at 
$145 a share, proceeds to be applied to the payment of outstanding 
unsecured promissory notes given for expenditures on plant since 
September 30, 1912. The Commission refused to approve stock for 
expenditures prior to that date. 

In Re Milbury Water Co. April 16, 1915, bonds to the amount of 
$85,000 payable at not exceeding twenty years from the date thereof 
and bearing interest at a rate not exceeding 5 per cent per annum, 
such bonds to be issued at not less than par and accrued interest, 
and the proceeds thereof to be applied to the payment and cancela- 
tion of all of the outstanding bonds of the company. 

In Re Plymouth Electric Light Co. May 3, 1915, capital stock to 
the par value of $90,000, to be issued at the price of $100 per share, 
the proceeds of $80,000 thereof to be devoted to the payment and 


cancelation of an equal amount of obligations of the company repre- 
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sented by its promissory notes, and the balance to be devoted to the 
cost of additions to the plant of the company. 

In Re Cambridge Electric Light -Co. May 6, 1915, capital stock 
of the par value of $100,000 to be issued at the price of $200 a share, 
the proceeds thereof to be applied to the payment and cancelation 
of outstanding promissory notes, and to the payment of the cost of 
additions made to the plant. 

In Re Lynn Gas & Electric Co. May 6, 1915, capital stock of the 
par value of $442,500 to be sold at the price of $240 a share, the 
proceeds thereof to be devoted to the payment and cancelation of 
outstanding promissory notes and to the payment of the cost of addi- 
tions to the plant. 

In Re Salisbury Water Supply Co. May 24, 1915, common stock 
to the amount of, $35,000, the proceeds thereof to be devoted to 
acquiring the capital of the Artesian Water Company; preferred 
stock to the amount of $35,000 and bonds to the amount of $70,000 
payable at not exceeding twenty years from the date thereof and 
bearing interest at a rate not exceeding 5 per cent per annum, and 
secured by a first mortgage, said bonds to be issued at not less than 
par and accrued interest, the proceeds of the preferred stock and 
the bonds to be applied to the obligations of the company on account 
of the acquisition of certain lands, buildings, machinery, mains, 
sewers, and other equipment. 

In Re New Bedford Gas & Edison Light Co. June 3, 1915, capital 
stock to the amount of $260,000 to be issued at the price of $200 per 
share, and the proceeds thereof to be applied to the payment and 
cancelation of outstanding promissory notes issued for permanent 
additions and extensions to the plant of the company. 

In Re West Boston Gas Co. June 18, 1915, capital stock to the 
par value of $147,500 to be sold at $100 a share, proceeds thereof 
to be applied to the payment and cancelation of promissory notes 
issued by the company for additions to the plant. 

In Re Plymouth Gaslight Co. July 6, 1915, capital stock to the 
par value of $40,000 to be sold at the price of $100 per share, pro- 
ceeds thereof to be devoted to the payment and cancelation of certain 
promissory notes, and the payment of the cost of additions to the 
plant. 

In Re Southwick Electric Co. July 12, 1915, original capital stock 
to the par value of $6,000, the proceeds thereof to be applied to the 
purchase and erection of lines, street lamps, and other distribution 
equipment. 
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NEW YORK PUBLIC SERVICE COMMISSION, SECOND DISTRIOT. 


IN RE ULSTER & DELAWARE RAILROAD COMPANY. 
[Decision No. 221; Case No. 4873.] 


Rates — Powers of Commission — Mileage books, 

1. The New York Commission is without power to permit a rail- 
road company authorized by statute to charge a maximum fare of 3 
cents per mile and charging a maximum fare of more than 2 cents per 
mile to increase its mileage books rates from 2 cents per mile to 3 cents 
per mile, although its return from passenger service may be inadequate, 
since § 60 of the railroad law, commonly known as the mileage book 
law, which absolutely prohibits the company from charging more than 
2 cents per mile for such books, is not in conflict with the public service 
law, and is not, expressly or by implication, repealed by it. 

Oonstituttonal law — Rate-making power — Delegations. 

2. The power to fix rates, being purely a legislative function, its 
delegation should be in express terms, and not by implication, or, at 
least, the implication should be so undeniably manifest as to be the 
substantial equivalent of an expressed declaration. 


[July 6, 1915.] 


Apprication of the petitioner, a railroad company, for ap- 
proval of an increase in its mileage book rates under § 49 of 
the Public Service Commissions law ; denied. 

Appearances: H. H. Flemming, and Lewis E. Carr for the 
applicant; Frank H. Deal for the Grand Council of New York 
State of the United Commercial Travelers of America; William 
D. Brinnier for the town board of the town of Olive, for the 
village of Pine Hills, for U. S. Grant Cure, and for various 
residents along the line of the railroad; George Speenburgh for 
the village board of the village of Fleischmanns; E. W. Elmore, 
president, W. H. Lee, vice president, and J. F. Thompson, at- 
torney, for the Chamber of Commerce. 


Van Santvoord, Chairman: This is an application of the 
Ulster & Delaware Railroad Company for leave to increase its 
mileage book rates from 2 cents per mile to 3 cents per mile, 
upon the grounds that its returns for passenger service rendered 
are inadequate, and that the cost of transportation per passenger 
mile is in excess of its present mileage book rate, and that pas- 
sengers using mileage tickets are accordingly being carried at 


a loss to the railroad company. 
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The Ulster & Delaware Railroad Company was organized in 
1901 by consolidation of previously incorporated railroad cor- 
porations, its lines are more than 100 miles in length, it is al- 
lowed by law to charge a maximum fare of not to exceed 3 cents 
a mile, and does charge more than 2 cents per mile. Within the 
terms of the decision in Purdy v. Erie R. Co. 162 N. Y. 42, 
48 L.R.A. 669, 56 N. E. 508, the petitioner is accordingly sub- 
ject to the requirements of § 60 of the railroad law [chap. 49 
of the Consolidated Laws, § 60] commonly known as the 
mileage book law, and which reads as follows: 

“Issue and use of mileage books.—Every railroad corporation 
operating a railroad in this state, the line or lines of which are 
more than 100 miles in length, and which is authorized by law 
to charge a maximum fare of more than 2 cents per mile, and 
not more than 3 cents per mile, and which does charge a maxi- 
mum fare of more than 2 cents per mile, shall issue mileage 
books having either 500 or 1,000 coupons attached thereto, en- 
titling the holder thereof, upon complying with the conditions 
hereof, to travel either 500 or 1,000 miles on the line or lines 
of such railroad, for which the corporation may charge a sum 
not to exceed 2 cents per mile. Such mileage books shall be kept 
for sale by such corporation at every ticket office of such cor- 
poration in an incorporated village or city, and any of such 
books shall be issued immediately upon application therefor. 
Upon presentation of such mileage book to a conductor on any 
train, on any line of railroad owned or operated by said rail- 
road corporation, the holder thereof, or any member of his 
family or firm, or any salesman of his firm, shall be entitled 
to travel for a number of miles equal to the number of coupons 
detached by such conductor. Such mileage book shall entitle 
the holder thereof to the same rights and privileges in respect 
to the transportation of person and property to which the high- 
est class ticket issued by such corporation would entitle him. 
Such mileage books shall be good until all coupons attached 
thereto have been used. Any railroad corporation which shall 
refuse to issue a mileage book, as provided by this section, or in . 
violation hereof, to accept such mileage book for transportation, 


shall forfeit $50, to be recovered by the party to whom such 
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refusal is made; but no action can be maintained therefor unless 
commenced within one year after the cause of action accrues.” 

[1] Authority to grant this application is predicated upon 
§ 49 of the Public Service Commissions law, from which are 
mainly derived the powers of the Commission to fix railroad 
rates and service. The majority of the Commission are of 
opinion that it has no power to grant the relief prayed for, be- 
cause of the express requirements of § 60 of the railroad law, 
which section we find has never been repealed, expressly or by 
implication, and to modify, suspend, or disregard which the 
Commission is without authority. In arriving at this determin- 
ation, we have not overlooked § 127 of the Public Service 
Commissions law, which provides that “All other acts and 
parts of acts otherwise in conflict with this act are hereby re- 
pealed.” The mileage book law, as will become manifest in 
the ensuing discussion, no more conflicts with the Public Serv- 
ice Commissions law than does the law prescribing the maxi- 
mum rates for common carriers, the “80 cent gas law” for New 
York city, and various other statutory requirements, approval 
of any violation of which, as will be hereafter pointed out, are 
especially excluded from those general supervisory powers with 
which the Commission has been invested. 

It will be conceded that standing by itself, § 57 of the rail- 
road law fixes at 3 cents per mile the maximum rate of fare 
allowed in this state for the transportation of a passenger by 
any railroad corporation whose lines exceed 100 miles in length; 
and similarly, that standing by itself, the so-called mileage book 
law (§ 60 of the railroad law) compels every such corporation 
which may charge up to 3 cents per mile, and actually charges 
more than 2 cents per mile; to issue mileage books at not to 
exceed 2 cents per mile. It is now proposed to allow the Ulster 
& Delaware Railroad Company, which admittedly is subject 
to the requirements of the statutes quoted, to issue mileage books 
at 3 cents per mile, because of its necessities in respect of that 
reasonable average return, etc., to which it is entitled under the 
law. In other words, the petitioner, which since its organiza- 
tion in 1901 has, in compliance with law, issued its mileage 
books, being a form of reduced fare ticket, at the rate of 2 cents 


per mile, which is the maximum legal rate for such mileage, 
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now asks leave to issue such mileage books at the rate of 3 cents 
per mile, being the maximum rate of fare which it is permitted 
by law to charge for any form of ticket. 

The mileage book law was enacted in 1895. It was not re- 
pealed when the Public Service Commissions law was enacted. 
On the contrary, when under chapter 480 of the Laws of 1910 
the Public Service Commissions law was re-enacted as chapter 
48 of the Consolidated Laws, the Mileage book law was re 
enacted in its then precise form in chapter 481 of the Laws of 
1910, known as chapter 49 of the Consolidated Laws. It has 
thus not only never been expressly repealed, but having been 
reenacted under numerically later chapters of the Laws of 
1910 and of the Consolidated Laws respectively than the cor- 
responding chapter enumeration of the re-enacted Public Serv- 
ice Commissions law in that year, the difficulties of any argu- 
ment that it has been repealed by implication are intensified. 
Let us assume, as I think we must, that no such repeal has ever 
been made or intended. But if the present application is grant- 
ed. as far as the petitioner and its patrons are concerned, the 
mileage book law will be practically repealed by this Commis- 
sion,—in all respects, at least, except the naked privilege of 
purchasing that particular form of ticket at the identical rate 
charged for a ticket in the ordinary form. There can be no 
doubt that the right to buy a mileage book containing 500 or 
1,000 coupons at precisely the same rate charged for an ordinary 
ticket, and thus to pay in advance for more transportation than 
one requires at the time, is at best only a theoretical privilege; 
_ so that to grant the present application would actually amount 
to a repeal of the law by this Commission. Such authority is 
quite beyond its power. The repeal of a statute is a legislative 
act—quite as much as the determination of its constitutionality 
is a judicial one. The legislature has never been chary about 
passing laws. After twenty successive legislatures have failed 
to embrace their respective opportunities to repeal the mileage 
book law, which in the meantime has been on several occasions 
either expressly re-enacted or impliedly approved, I think we 
may fairly consider that the law-making power of this state 


has intended this mileage a requirement to stand, rather 
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than assume that the legislature has, by implication, delegated 
to the Public Service Commission authority to repeal it. 

Here, then, we have a mandatory statute which has been up- 
on the books for a generation. Its obvious intent is to afford 
the traveling public an absolute right to purchase mileage books 
at not to exceed 2 cents per mile from any railroad corpora- 
tion in this state whose lines exceed 100 miles in length, pro- 
vided such railroad is authorized by law to charge at the rate 
of 3 cents per mile as a maximum, and actually does charge 
more than 2 cents per mile for its ordinary tickets. This re- 
quirement became a law twelve years before the Public Service 
Commission was created, and three years after the latter event, 
during a general codification of the statutes, it was expressly 
re-enacted. The legislature has never repealed it, has never 
manifested intent to repeal it, has never authorized the Public 
Service Commission to repeal it. Its language is clear and 
explicit, and its rcquirement that mileage books at not to ex- 
ceed a specific price shall be sold by certain railroads—of which 
the court of last resort has decided that this petitioner is one 
(Parish v. Ulster & D. R. Co. 192 N. Y. 353, 85 N. E. 153)— 
is absolutely without qualification or reserve. In the teeth of 
these facts, which have remained unchallenged for twenty years, 
this Commission is now asked to legalize the sale of a mileage 
form of “reduced fare” ticket at the maximum rate allowed 
by law for the ordinary form of ticket. Any such authority in 
the Commission must be found, if at all, in other statutory pro- 
visions which either, expressly or by plain implication, em- 
power the Commission to either disregard § 60 of the railroad 
law, or for the time being suspend its operation. 

I am aware of only three provisions of the Public Service 
Commissions law upon which legislative intent as to this ques- 
tion may be predicated. These provisions are found in §§ 26, 
33, and 49 of that law. 

Section 26 of the Public Service Commissions law, which 
relates generally to “just and reasonable charges for transpor 
tation of persons and property,” provides that— 

“All charges made or demanded by any such corporation, 
person, or common carrier for the transportation of passengers 


or property, or for any service rendered or to be rendered in 
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connection therewith, as defined in § 2 of this chapter, shall 
be just and reasonable, and not more than allowed by law or 
by order of the Commission having jurisdiction and made as 
authorized by this chapter. Every unjust or unreasonable 
charge made dr demanded for any such service or transporte- 
tion of passengers or property, or in connection therewith, or 
in excess of that allowed by law or by order of the Commission, 
is prohibited.” 

Surely no stress can be laid upon this language as indicative 
of any intent by the Legislature that this Commission shall have 
power to disregard, modify, or suspend the operation of an 
express statutory requirement which goes contrary to the Com- 
mission’s idea of just and reasonable rates. Section 26 is in 
fact only a declaration that the rates for transportation in the 
state shall be just, reasonable, and lawful. If considered at 
all in the present discussion, it should be regarded as making 
against rather than for the proposition that the Commission 
has power in the premises. It expreesly forbids any charge 
for transportation in excess of that allowed by law, and it is 
properly to be construed as forbidding also any charge for trans- 
portation in excess of such lesser rate than the maximum al- 
lowed by law in case such lesser rate shall have been fixed by 
order of the Commission. This is precisely the situation con- 
templated by § 49, hereafter considered, which authorizes the 
Commission under certain circumstances to fix the maximum 
tates to be charged for transportation of persons or property 
“notwithstanding that a higher rate, fare, or charge has been 

heretofore authorized by statute.” 

While subdivision 4 of § 33 seems to be mainly relied upon 
as authorizing the Commission to allow an increase in mileage 
book rates over the statutory maximum fixed by § 60 of the 
railroad Jaw, I believe such a deduction is unwarranted by the 
ordinary rules of statutory construction. After prohibiting 
transportation by common carriers until publication of their re- 
spective rate schedules, providing that only rates fixed shall be 
charged, prohibiting passes, and making elaborate provisions in 
regard to free carriage and reduced rates in exceptional cases, 
§ 38 concludes with subdivision 4, which reads as follows: 


“Nothing in this section or in any other provision of law 
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shall be deemed to limit the power of the Commission to require 
the sale of, and upon investigation prescribe reasonable and 
just fares as the maximum to be charged for, commutation, 
school or family commutation, mileage tickets over railroads or 
street railroads, joint interchangeable mileage -tickets, round- 
trip excursion tickets, or any other form of reduced rate pas- 
senger tickets over such railroads or street railroads; provided 
that all special round-trip excursion tickets, the sale of which 
is limited to less than thirty days, except round-trip excursion 
tickets to the state fair and return during the holding thereof, 
shall be deemed exempt from such regulation by the Commis- 
sion.” 

A careful reading of the entire section in the form of its 
original inclusion in the Public Service Commissions law, and 
as thereafter variously amended, leads to the inevitable con- 
clusion that subdivision 4 is simply a “saving clause” to certain 
distinct statutory provisions and requirements entirely dis- 
sociated from the question at issue—such saving clause hav- 
ing been inserted without the slightest intent on the part of the 
legislature of thereby and in itself enlarging or even defining 
the powers of the Commission elsewhere created and specifically 
prescribed. But even if subdivision 4, could be properly con- 
sidered as reflecting such legislative intent, the utmost that could 
reasonably be urged in that respect is that the paragraph recog- 
nizes the right of the Commission to fix the rates which may be 
charged for any form of reduced rate passenger ticket, such 
rates, however, to be confined “within lawful limits,” to quote 
the language of the statute upon an analogous subject. (Fixing 
Rates for Gas and Electricity, § 72 of P. S. C. Law.) Mileage 
‘books at 2 cents per mile, or less, are “a form of reduced rate 
passenger ticket” when the issuing corporation charges more 
than at the rate of 2 cents per mile for its everyday form of 
ticket; but mileage books at the maximum rate permitted by 
law would be a “reduced rate” ticket in form only, and most 
shadowy form, at that. The average individual would certain- 
ly find in such a “reduced rate” ticket rather more form than 
substance. The fact that the legislature never contemplated 
the compulsory sale of mileage books except at a reduced rate 


is manifest in that the statute requires the sale of such bonks 
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only in case the railroad charges as its maximum fare more 
than 2 cents. 

This brings us to a consideration of § 49 of the Public Serv- 
ico Commissions law, where, if at all, and fortified as may be 
by argument based upon the general intent of that law, may be 
found authority for the broad proposition that a department 
ereated by legislative act may, in its discretion, annul the posi- 
tive requirements of another legislative act in existence at the 
time of the creation of such department and then and there- 
after unrepealed. 

The first paragraph of subdivision 1 of § 49 reads as follows: 

“4. Whenever either Commission shall be of opinion, after 
a hearing had upon its own motion or upon a complaint, that 
the rates, fares, or charges demanded, exacted, charged, or col- 
lected by any common carrier, railroad corporation, or street 
railroad corporation subject to its jurisdiction for the trans- 
portation of persons or property within the state, or that the 
regulations or practices of such common carrier, railroad cor. 
poration, or street railroad corporation affecting such rates are 
unjust, unreasonable, unjustly discriminatory, or unduly pref- 
erential, or in anywise in violation of any provision of law, 
or that the maximum rates, fares, or charges, chargeable by 
any such common carrier, railroad, or street railroad corpora- 
tion are insufficient to yield reasonable compensation for the 
service rendered, and are unjust and unreasonable, the Com- 
mission shall with due regard, among other things, to a reason- 
able average return upon the value of the property actually 
used in the public service, and to the necessity of making reser- 
vation out of income for surplus and contingencies, determine 
the Just and reasonable rates, fares, and charges to be thereafter 
observed and in force as the maximum to be charged for the 
service to be performed, notwithstanding that a higher rate, 
fare, or charge has been heretofore authorized by statute, and 
shall fix the same by order to be served upon all common car- 
riers, railroad corporations, or street railroad corporations by 
whom such rates, fares, and charges are thereafter to be ob- 
served.” 


«ind so much of the second paragraph of said subdivision 1 
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as may be considered germane to the precise point involved 
reads as follows: 

“(Whenever either Commission shall be of the opinion, after 
a hearing had upon its own motion, or upon a complaint, that 
the rates, fares, or charges demanded, exacted, charged, or col- 
lected by any common carrier, railroad corporation, or street. 
railroad corporation subject to its jurisdiction for excursion, 
school or family commutation, commutation passenger tickets, 
half fare tickets for the transportation of children under six years 
of age, or any other form of reduced rate tickets for the transpor- 
tation of persons within the state, or joint interchangeable mileage 
tickets, with special privileges as to the amount of free baggage 
that may be carried under mileage tickets of 1,000 miles or 
more within the state, or that the regulations or practices of 
such common carrier, railroad corporation, or street railroad 
corporation affecting such rates are unjust, unreasonable, un- 
justily discriminatory, and unduly perferential, or in anywise 
in violation of any provision of law, or that the maximum rates, 
fares, or charges collected or charged for any of such forms of 
reduced fare passenger transportation tickets by any such com- 
mon carrier, railroad or street railroad corporation are insufb- 
cient to yield reasonable compensation for the service rendered, 
and are unjust and unreasonable, . . . the Commission 
shall, with due regard, among other things, to a reasonable 
average return upon the value of the property actually used in 
the public service and to the necessity of making reservation 
out of income for surplus and contingencies, determine the just 
and reasonable rates, fares, and charges to be thereafter ob- 
served and enforced as the maximum to be charged for such 
mileage, excursion, school or family commutation, commuta- 
tion, half fare, or any other form of reduced rate tickets for 
the transportation of persons, or joint interchangeable mileage 
tickets with special privileges as aforesaid. . . .” 

In these two paragraphs are to be found all the power which 
the legislature has in express terms conferred upon the Com- 
mission to fix the rates of and the maximum to be charged by 
carriers for all sorts of tickets for transportation of persons 
within this state. Precisely what has been said, then, in de- 


fining this power? According to the language used, whenever 
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the Commission is of opinion that the rates charged for trans- 
portation by any common carrier, or the regulation or practices 
of such carrier affecting such rates are unjust, unduly pref- 
erential, or discriminatory, or in anywise in violation of laws; 
or that the maximum rates chargeable by such carrier are in- 
sufficient to yield a reasonable compensation for the service 
rendered, the Commission shall, with due regard to a reasonable 
average return, etc., determine the maximum rates to be there- 
after in force. But the sale of mileage at more than 2 cents 
per mile by a carrier circumstanced as is the petitioner would 
be in direct “violation of law;” namely, of the mileage book 
law above quoted. How, then, in view of the language used 
can it be contended that the legislature intended to empower the 
Commission to do anything more than to fix rates within the 
established legal maximum? And if there is any doubt on 
the subject, is it not dispelled by the qualifying words, that 
such maximum may be fixed “notwithstanding that a higher 
rate or charge has been heretofore authorized by statute?” If 
the legislature intended that the Commission might permit a 
rate to be raised above the maximum provided by law, and in 
formulating such power considered it necessary to use an ex- 
planatory clause, why did it not use the comprehensive phrase 
“notwithstanding a different rate” had theretofore been author- 
ized by statute? In short, if the intention was to clothe the 
Commission with absolute discretion in fixing railroad rates, 
without regard to existing statutory maximums, why all this 
pains to explain that lesser rates than such maximum might be 
compelled, while leaving it unsaid that rates higher than such 
maximum might similarly be fixed ¢ 

So far, therefore, as may be gathered frog the express word- 
ing of the statute, in a search for the alleged authority of the 
Commission to permit the sale of mileage books by the ap- 
plicant carrier at 3 cents per mile, we must as a last resort look 
to the 2d paragraph of subdivision 1 of § 49 above quoted. 
The first paragraph of that subdivision having defined the Com- 
mission’s powers to fix carriers’ rates generally, the second para- 
graph particularizes as to all forms of reduced rate tickets. 
Careful comparison of the two paragraphs discloses that the 


wording in respect of such reduced rate tickets is practically 
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identical with that used in the former paragraph in reference 
to fares generally, the words, “in violation of law,” appearing 
in both paragraphs in precisely the same relation. It is true 
that the explanatory clause in the first paragraph (“‘notwith- 
standing that a higher rate,” etc.,) is not found in the second 
paragraph. But that fact is quite inconsequential; having been 
used in qualification of the general power and with the effect 
stated above, no contrary inference may properly be drawn 
from its nonappearance in the particular and lesser proposition. 
And as already stated, the use of the words, “or in anywise in 
violation of law,” without any other qualification or explana- 
tion, leads inevitably to the conclusion that the authority in- 
tended to be delegated is restricted to fixing rates within the 
established legal maximums. In cases where the charged rates 
prove to be inadequate, unjust, or otherwise improper, the Com- 
mission may allow an increase, but not beyond the limit fixed 
by statute as a maximum; and “notwithstanding” the fact that 
the carrier is authorized by such statute to charge up to the pre- 
scribed maximum, it is nevertheless to be bound by the deter- 
mination of the Commission for a lesser rate. 

This, to our mind, is the obvious intent of the statute, and it 
is to be particularly observed that this conclusion does not, as 
has been urged, limit the rate-making functions of the Commis- 
sion to reducing rates. The power of the Commission to ap- 
prove an increase in rates as well as to order a decrease is un- 
questioned, but any such increase may not be in excess of the 
limit clearly defined by law as a maximum in the particular case. 
Thus a carrier, like the petitioner, which has been charging 14 
cents for mileage, or at the rate of 2 cents or more per mile for 
an ordinary ticket,may be authorized to increase such rates re- ~ 
spectively to 2 cents and 3 cents per mile. 

In support of the foregoing conclusion we are fortunately 
not without abundant evidence outside of that found in the 
precise terms of the provisions of the Public Service Commis- 
sions law thus far under review. Thus the maximum rate of 
3 cents per mile prescribed by § 57 of the railroad law for such 
carriers as the petitioner is made expressly and in terms “sub- 
ject to the provisions of the Public Service Commissions law.” 


While no one has thus far ventured to claim that these words of 
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limitation imply power in the Commission to permit a carrier 
to increase its general rates above the maximum fixed by § 57— 
for example, to allow the petitioner corporation to charge at the 
rate of 5 or even 10 cents per mile for an ordinary ticket in- 
stead of the 3-cent rate prescribed—the excercise of such a power 
would in its essence not differ in the slightest from that of au- 
thorizing the sale of mileage books at more than the statutory 
maximum therefor. But whether, as we believe, the true con- 
struction ‘of the words, “subject to the provisions of the Pub- 
he Service Commissions law,”? which qualify the “maximum . 
rates” provisions of § 57, is that the privilege to carriers of 
charging such maximum rates is subject to the authority of the 
Commission to require transportation to be furnished at less 
than such maximum rates, instead of placing these maximum 
rates also within the discretion of the Commission, there is to 
be noted the very significant fact that the mileage book law con- 
tains no such qualification. Subject to the provisions of the 
Public Service Commissions law, maximum rates of fare charge- 
able by common carriers shall be thus and so; but the maximum 
fare of mileage books shall be 2 cents per mile, absolutely with- 
out reference to or hindrance from the Public Service Commis- 
sions law. How are we to explain the inclusion of the qualifica- 
tion in the case of § 57 and its absence in the case of § 60? 
Only upon the theory that the legislature intended the Commis- 
sion to have no power to repeal, modify, suspend the: operation 
of, or in any way disregard the express requirement of, § 60, 
that in certain cases the traveling public shall enjoy the privi- 
lege of buying mileage books at the rate of not to exceed 2 cents 
- per mile. 

We recognize the force of the argument that the public ought 
not to enjoy a privilege of this sort when a profitable operation 
of the enterprise is thereby jeopardized. But is not that, under 
the circumstances, purely a matter between the carriers and the 
legislature? As it is pointed out in the Purdy Case, 162 N. Y. 
42,48 L.R.A. 669, 56 N. E. 508, the mileage book law imposes 
no unlawful burden or undue hardship upon the carrier sub- 
ject to its requirement, for the reason that the latter becomes a 
corporation with full knowledge of this particular obligation. 


Acceptance of the privilege to be a corporation of course in- 
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volves acceptance of obligations incidentally imposed. In the 
ease of the applicant, which was formed by a consolidation six 
years before the Public Service Commissions law was enacted, 
the burden of this mileage book law became as inevitable as the 
payment of taxes; or as the charter restriction to a 2 cents per 
mile fare which was imposed upon the [old] New York Cen- 
tral Railroad by its acceptance of such charter. (See { 2 of 
subdivision 5 of § 57 of the railroad law.) 

There is still another provision of law which makes against 
the argument that the legislature intended to clothe the Commis- 
sion with full power to raise and lower existing rates without 
regard to statutory maximums. It is found in §§ 66 and 72 of 
the Public Service Commissions law. Subdivision 5 of § 66 
empowers the Commission to determine and prescribe proper 
rates and charges for gas and electricity “notwithstanding that 
a higher rate or charge has heretofore been authorized by stat- 
ute”—the precise qualification to the authority conferred as to 
rates of common carriers; while § 72, which prescribes the pro- 
cedure in such cases, declares that the Commission may “‘within 
lawful limits fix the maximum price of gas or electricity not 
exceeding that fixed by statute.” Here, then, in the case of 
the only other public service corporations besides common car- 
riers which were originally subject to the Public Service Com- 
missions law, we find in even plainer terms the same restric- 
tion upon the rate-making power of the Commission, which in 
a case of increase is limited to any existing maximum created 
by law. Why should the Commission be accorded greater pow- 
ers in transportation rate making than in fixing rates for gas 
and electricity? And if there is no adequate reason for such a 
distinction, with the necessarily conceded absence of unlimited 
authority in the case of rates for lighting and power, what be- 
comes of the argument of “legislative intent’ in the case of 
transportation rates? We say, “conceded” absence of authority 
in the case of lighting and power rates, because it would have 
been a bold Commission which, in the face of the “80 cent gas 
law,” would have allowed the Consolidated Gas Company to in- 
crease its rate to more than the maximum thus fixed by statute. 

In further exploration of this alleged “legislative intent’ to 


clothe the Commission with unrestricted power in rate regula- 
P.U.R.1915E. 


IN RE ULSTER & D. R. CO. 139 


tion, we may properly examine the provisions of the statute in 
reference to regulating the rates of the only other public service 
corporations covered by the Public Service Commissions law, 
namely, telephone and telegraph corporations, which were 
brought within the jurisdiction of this Commission by the amend- 
ment of 1910. The right to regulate such rates is found in 
§ 97, which follows substantially the phraseology of the sections 
governing regulation of rates of carriers and light and power 
corporations, except that the qualifying clause, “notwithstanding 
that a higher rate has been heretofore authorized by statute,’’ is 
omitted. Now one of two inferences may be drawn from the 
omission of this clause in § 97: First, that its inclusion was 
deemed unnecessary, either because no statutory rates for tele- 
phone service had theretofore been established, or because of the 
broad provision of the last paragraph of subdivision 2 of the 
section quoted, that nothing contained therein “shall be con- 
strued as giving to the Commission power to make any order, 
direction, or requirement requiring any telegraph corporation 
or telephone corporation to perform any act which is in viola- 
tion of any law of this state.” If such is the proper inference, 
of course no significance whatsoever attaches to the omission of 
the clause referred to. The other inference is that the clause 
was omitted for the express reason that in the case of telephone 
charges the legislature intended that the Commission should 
have absolute power in regulation. But if such significance 
should be given to the exclusion of the qualifying clause in the 
provisions for regulating telephone and telegraph rates, a con- 
trary significance should be given to its inclusion in the provi- 
gions which govern the regulation of rates in the other cases. 
[2] The only remaining argument seems to be the appeal 
ad hominem. As stated by one of the counsel, “the Public Serv- 
ice Commissions law would be idle legislation if construed to 
authorize the Commission to inquire and determine whether or 
not existing rates are too high or inadequate, and with authority 
to reduce them if found too high, but without power to increase 
them if considered too low.” And, as expressed by another, “if 
the Commission is vested with power to require a railroad to 
sell a mileage book for less than 2 cents per mile when it finds 
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charge, it ought to have the right to increase the rate above 2 
cents per mile when it finds such a rate to be unreasonable be- 
cause it is too little.” These considerations might fairly be ad- 
dressed to the legislature in support of a proposition to repeal 
the mileage book law, but they have not part in an argument to 
establish delegated authority to disregard an express statute. 
To fix rates is a purely legislative function, the power to exercise 
which is not to be lightly assumed although actuated by whatso- 
ever lofty motives in the rounding out of an ideal. While it is 
not to be denied that the legislature has power to delegate such 
functions, such delegation should be in express terms and not 
by implication,—or at least by an implication so undeniably 
manifest as to be the substantial equivalent of express declara- 
tion. As for the suggestion so gravely urged, that the Com- 
mission “ought to have” the power invoked, it might be con- 
sidered as to the point if we were discussing the question of 
what constitutes an ideal regulative law, in the abstract. But 
the concrete question before us is not what the legislature ought 
to have done in formulating the Public Service Commissions 
law, but what it actually has done, and precisely how far it has 
gone in delegating certain of its law-making functions to a regu- 
lative department. In deciding that question, we are not to be 
controlled by considerations of policy by general propositions 
in ethics, or by accepted ideals in law making. The scope and 
meaning of a statute of this kind, if unfortunately lacking in 
either the science of ideal humanity or that other kind of ethics 
which Kant terms “pure morals,” is not to be delimitated by the 
precepts of the Sermon on the Mount. There is no rule of statu- 
tory construction which directs us to explore the labyrinth of 
legislative intent by the light of the moral law. There are even 
people who believe that the legislature has been known to enact 
laws which really “ought”? not to have been made. But howso- 
ever plain such a case may seem, it will be a sorry day for our 
scheme of government when a department created by the legis- 
lature shall assume to construe its statutory powers by abstract 
propositions of right and wrong as bearing upon a particular 
legislative act rather than by the ordinary rules of law. 

In arriving at our conclusion, we have not overlooked the de- 
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Southern R. Co. v. Public Service Commission, 259 Mo. 704, 
168 S. W. 1156. That decision is not controlling upon this 
Commission, and we do not accept its reasoning, although we 
are in accord with many of its observations as to the propriety 
and wisdom of intrusting the Public Service Commission with 
‘unrestricted power in rate fixing. While not denying that such 
power might properly be delegated to us by the legislature, we 
decline to assume an authority which has not been assuredly 
created and plainly defined. 
The application must be denied. 


Hodson and Irvine, Commissioners, concur. 


Carr and Emmet, Commissioners, dissent. 


DISSENTING OPINION. 


e 


Emmet, Commissioner: I differ from the conclusions 
reached by a majority of my associates in regard to this case. 
It is not conceivable to me that the legislature could have in- 
tended to go as far as my associates admit that they went in 
passing the sections of the Public Service Commissions law 
hereinafter referred to—that is to say, to the point of giving 
these Commissions power to order reductions in rates .which 
were unjust and unfair to the traveling public because too high 
—without at the same time intending to go as far as I assert 
that they actually went—that is to say, to the point of giving 
the Commissions power also to permit increases in rates which 
were unjust and unfair to the railroads because they were too 
low. 

I do not think that the construction which has been placed 
upon our powers by the three Commissioners whose views have 
prevailed accords with the obvious spirit and intention of the 
legislature and Governor Hughes when in 1907 they inaugu- 
tated the policy of governmental regulation of public utilities 
in New York state—setting up a new system of regulation at 
the hands of Public Service Commissions vested with comprehen- 
sive powers as an alternative, on the one hand, to the inexpert 
and bungling legislative control of former years; and, on the 
other hand, to out-and-out governmental ownership and opera- 
tion of our public utilities. The so-called Hughes law of 1907, 
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to-day, was a courageous and comprehensive effort by earnest 
men to deal with a great and complex problem in a spirit of 
absolute fairness to all the interests involved. It would have 
been wholly inconsistent with this purpose for Governor Hughes 
and the legislature to have consciously and intentionally procured 
the enactment of such a law regulating the issue and price of © 
mileage tickets as my associates, other than Mr. Carr, conceive 
our present law to be. If my associates are right in their view, 
we now have upon our statute books precisely the kind of law 
which the framers of our present regulatory system were ob- 
viously doing their very best to get away from. That is to say, 
we have a law which, in dealing with the delicate problem of 
railroad rates, permits of no really discriminating exercise of 
judgment by the Commissions, but instead perpetuates all the 
old evils of clumsy and ill-considered legislative domination— 
this in relation to the question which of all others connected 
with the business of railroading most requires expert handling 
if it is to be settled with any degree of fairness or justice. We 
have a law which only takes one side of a complicated problem 
into account, and only aims at giving relief to one of the classes 
of people interested in the proper solution of this problem. If 
it was really the intention of the legislature and Governor Hughes 
to give us such a law as my associates seem to think the present 
law is, then it was apparently their intention that these Com- 
missions should really be very much the sort of public bodies 
that certain demagogues have always said that they ought to be 
—bodies organized not primarily for the purpose of dispensing 
evenhanded justice as between the corporations and the people, 
but organized primarily to give an odor of sanctity and a color 
of right to repressive attacks upon private capital and enterprise 
engaged in the public utility field. That is what the old slap- 
dash legislation, which my associates say is still controlling in 
the matter of mileage rates, for the most part aimed at doing, 
and that is the kind of public body which this Commission most 
certainly would be if we were really vested with such grotesquely 
one-sided powers as it is here claimed we have—powers which 
while adequate to give unlimited relief to one side in a rate con- 
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other party that they cannot by any possibility, in cases like the 
present one, lead to anything but a failure of justice. 

That is practically where the views of my associates seem to 
leave us. If they are right, there must be a failure of justice 
in the present case; and gloss it over as we please, our status as 
a public body would be about as I have just described it. Now, 
do the law and the facts of the present case require that we shall 
reach a decision involving conclusions. so damaging as these 
would be, not only to the virtue of our present regulatory sys- 
tem, but to the motives and intentions of those who framed the 
present law ? 

As I have already said, I do not think they do. I cannot 
reconcile myself to the idea that it is our duty to read into the 
law any such intention upon the part of its framers. The 
actual words of the statutes which, with the circumstances sur- 
rounding their enactment, are controlling in the matter, would 
have to be a good deal more ambiguous than they really are 
before I could, with any easy conscience, accept such a theory 
of their meaning. Until otherwise advised by a court of com- 
petent jurisdiction, I shall take the present law to mean what 
my understanding of the conditions attending its passage leads 
me to feel sure that Governor Hughes and the legislature in- 
tended it to mean: namely, that this Commission has absolute 
power, subject of course to court review, to approve of an in- 
crease in mileage rates above the 2 cent maximum established 
by law in 1895, if it believes, after taking proof upon the ques- 
tion, that present rates are too low to produce a reasonable re- 
turn upon property invested in the public service. 

I think I am correct in saying that, upon the merits of the 
application alone—leaving out the jurisdictional question entire- 
ly—none of my associates would hesitate to join in an order 
permitting the Ulster & Delaware Railroad Company to raise 
its present rates for transportation upon mileage tickets to 3 
cents a mile. It has been shown that the road is running behind 
and needs a larger revenue, and that there is justification for 
the belief that the proposed increase in mileage rates would as- 
sist materially in producing this larger revenue. The railroad 
is not asking here for leave to charge a higher rate than the 
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a long time ago by the legislature. It is merely asking that it 
shall, for the present, be permitted to charge this maximum for 
transportation upon mileage tickets as well as upon single-trip 
tickets. People are not compelled to buy mileage books. Mile- 
age tickets, it is true, are spoken of in the law as belonging to 
a class of “reduced rate” tickets, but I do not understand that 
this use of the expression “reduced rate” as a descriptive term 
means that, as a matter of principle, mileage book transporta- 
tion must necessarily be cheaper than single-trip ticket transpor- 
tation. Ordinarily it is cheaper, I admit, but there are con- 
veniences other than cheapness attaching to the possession of a 
mileage book. As a matter of fact, my understanding is that 
mileage book transportation on the New York Central Railroad 
practically corresponds in price (for reasons which need not be 
entered into here) to single-trip ticket transportation. WNot- 
withstanding this fact, many people find it on the whole worth 
while to carry mileage books on the New York Central although 
there is no noticeable financial inducement for them so to do. 
That would be the situation here if the present application were 
granted. The old 3 cent maximum rate, fixed by the legislature 
in the days before Public Service Commissions had yet been 
dreamed of, would still stand. The only difference would be 
that the class of travelers who have the ready money to buy a 
large number of tickets all at once would not for a time enjoy 
the special privilege they now have of doing this at a reduced 
rate. This privilege would temporarily be taken away from 
them upon what seems to me—and as I understand it would 
also seem to my associates if it were not for the jurisdictional 
question which troubles them—to be the good and sufficient 
ground that its enjoyment under existing conditions prevents the 
railroad company from earning a large enough average return 
upon the value of its property to pay a reasonable return to its 
stockholders, and at the same time make proper reservations 
out of its income for surplus and contingencies. 

Now, as I have said, I think that one of the chief reasons for 
the creation of the Public Service Commissions was to enable 
this whole rate situation to be handled in such a way as to in- 
sure, at all times and in all cases, a just and impartial exercise 
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by privately owned public utility corporations. The keynote 
of the whole scheme was completeness in the jurisdiction of the 
Commissions over whatever regulatory functions were intrusted 
to them at all. It was intended that the legislature should not 
concern itself further with ratemaking questions. It was in- 
tended that the Commissions should, in the interest of careful 
and scientific handling, deal with this subject as the sole represen- 
tatives of the state of New York. I do not mean to say, of course, 
that when the law was passed the legislature consciously and 
permanently devested itself of all rights to intervene, in the fu- 
ture, in rate-making matters. It at least indicated, however, a 
pretty plain intention not to exercise this right again until the 
newly created regulatory machinery had been fully tested. It 
ig quite true of course that some of our late legislatures have not 
felt themselves bound by this self-denying ordinance, because 
several times since then they have passed arbitrary rate bills; 
but the unwisdom of such interference with the Commissions in 
rate matters has been so generally recognized as to have prac- 
tically defeated the purpose of the attempted legislation. It 
has been almost as though we have had in this state since the 
passage of the Public Service Commissions law a constitutional 
inhibition against further rate legislation, because governors of 
both parties have, one after another, vetoed these rate bills upon 
the sole ground that, regardless of their merits, they dealt with a 
matter which the Public Service Commissions were created to 
handle, and that so long as the Commissions existed, with their 
present powers over rates, it was fundamentally wrong that 
_ their potential usefulness should be interfered with and nullified 
in this manner. In other words, since the creation of the Pub- 
lic Service Commissions the attitude of all chief executives to- 
ward legislative activity in rate questions has been that legisla- 
tion of this kind constituted plain interference with one of the 
most important functions of the Commissions,—for the expert 
performance of which they were, in fact, largely created,—and 
this, as I have said, has occurred notwithstanding the fact that 
there is as yet no constitutional provision to that effect in New 
York state. I mention all this as bearing upon the question of 
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diction granted to the Commissions over rate problems, when 
the Public Service Commissions law was passed. 

Now, the language employed in the Public Service Commis- 
sions’ law to carry this intention into effect, while not perhaps 
as explicit as it might be, seems to me to answer the purpose 
fairly well. In § 26 of the law, dealing with the question of 
public utility rates generally, it is prescribed that these shall be 
‘Gust and reasonable,” and that they shall be as provided “by 
law or by order of the Commissions.”’ Dealing more particular- 
ly with mileage book rates on railroads, § 33, subdivision 4, pro- 
vides in part as follows: 

“‘Nothing in this section or in any other provision of law shall 
be deemed to limit the power of the Commission to require the 
sale of, and upon investigation prescribe reasonable and just 
fares as the maximum to be charged for, commutation, school 
or family commutation, mileage tickets over railroads or street 
railroads, joint interchangeable mileage tickets, round trip ex- 
cursion tickets, or any other form of reduced rate passenger 
tickets over such railroad or street railroads. . . .” 

Then after explicitly laying down in § 49 the principle that 
in fixing rates to be charged on railroads and street railroads 
the Commission should take into account the right of the own- 
ers of these properties to receive “a reasonable average return 
upon the value of the property actually used in the public service 
and the necessity of making reservation out of income for sur- 
plus and contingencies,” and after giving the Commissions the 
right to fix such rates, the law goes on to say— 

“Whenever either Commission shall be of the opinion, after 
a hearing had upon its own motion or upon a complaint 
that the maximum rates, fares, or charges collected or charged 
for any of such forms of reduced fare passenger transportation 
tickets by any such common carrier, railroad, or street railroad 
corporation are insufficient to yield reasonable compensation for 
the service rendered, and are unjust and unreasonable 
the Commission shall, with due regard, among other things, to 
a reasonable average return upon the value of the property ac- 
tually used in the public service and to the necessity of making 
reservation out of income for surplus and contingencies, deter- 
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after observed and enforced as the maximum to be charged for 
such mileage, excursion, school or family commutation, com- 
mutation, half fare or any other form of reduced rate tickets 
for the transportation of persons . . . and shall determine 
and prescribe the reasonable and just rates, fares, and charges 
to be thereafter observed and enforced as the maximum to be 
charged for any of such form of ticket or tickets for the trans- 
portation of persons within the stata . . .” 

And finally, § 127 of the Public Service Commissions law, 
after specifying portions of certain old laws which are repealed 
by the new law, goes on to employ this very explicit and com- 
prehensive language: “All other acts and parts of acts other- 
wise in conflict with this act are hereby repealed.” (I am in- 
formed that there are sixty-four chapters of the Consolidated 
Laws, but that with the single exception of the penal law none 
contain a similar provision. And the admirable lawyer who-is 
my informant upon this point goes on to ask, “Why, unless to 
make doubly sure that in case of any conflict between the pow- 
ers vested in the Public Service Commissions and existing law 
those powers might be vindicated ?’”’) 

These, then, are the provisions of our Public Service Com- 
missions law which give us what authority we have over rate 
questions like the one under consideration. I submit that they 
accomplish fairly well the purpose which I have argued that 
the legislature and Governor Hughes had in mind when they 
created these Commissions. Taken together, they indicate sev- 
eral things. They indicate, in the first place, a general inten- 
tion to be.quite fair to the railroads as well as to the traveling 
public in rate matters,—an intention which would of course be 
entirely nullified by such a construction as my associates, other 
than Mr. Carr, have placed upon the law. They indicate, sec- 
ondly, in my opinion, a specific intention that the rates on mile- 
age tickets shall be fixed by the Commissions according to the . 
equities of each particular situation, no matter whether this shall 
result in raising or lowering rates in any given case. Saratoga 
Springs v. Saratoga Gas, E. L. & P. Co. 191 N. Y. 128, 143, 
144,18 L.R.A.(N.S.) 713, 83 N. E. 693, 14 Ann. Cas. 606. 
Thirdly, they indicate an intention to repeal all laws which are 
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to § 60 of the railroad law, which was on our books for many 
vears before the creation of the Public Service Commissions, 
and which, after the old legislative fashion, arbitrarily estab- 
lishes the rate of 2 cents a mile for mileage ticket transportation 
upon roads like the Ulster and Delaware. It seems that this 
provision, along with nearly all the rest of the old railroad law, 
was re-enacted at the time the Public Service Commissions law 
was passed. The chapter numbers would even indicate that the 
re-enactment of the old railroad law immediately followed the 
enactment of the new Public Service Commissions law. Tech- 
nically, this was a necessary step for the legislature to take in 
putting the new order of things established by the passage of the 
Public Service Commissions law into operation. But, relying 
upon the sequence of chapter numbers, a majority of my associ- 
ates seem to think that the re-enactment of the railroad law 
leaves § 60 of that statute not subject to the repeal provision in 
the Public Service Commissions law, and that it indicates an 
intention upon the part of the legislature to undo at once what 
it had just accomplished in the way of substituting careful, ex- 
pert handling of technical rate problems for the outworn legisla- 
tive method of dealing with these. They therefore propound 
the theory that such powers as these Commissions have over rates 
must have been given to them solely for the purpose of compel- 
ling reductions in rates, from time to time, below the maximum 
established by old § 60 of the railroad law, and that we have no 
right to consent to the raising of rates above the maximum then 
fixed, no matter for what good cause. 

Now as a legal technicality this may be all very well, but as a 
common-sense proposition it does not seem to me to stand the 
test of close scrutiny. To suppose that the legislature intended, 
in re-enacting the Public Service Commissions law, to prevent 
the Public Service Commissions from doing even-handed justice 
in rate cases, is to suppose that as soon as it had enacted the 
Public Service Commissions law it repented of its action and 
sought to undo what was perhaps the chief achievement of that 
law. This is rather a violent assumption. Yet it is what must 
have been intended if the theory of my associates is correct. Of 
course no such thing was intended. The purpose of the re-en- 
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mental idea of the Public Service Commissions law, not to de- 
stroy it. If § 60 was left in the re-enacted law intentionally, 
it was left there merely as a convenient general way of handling 
the mileage rate situation until the Commissions should, upon 
proper evidence in actual cases, apply their new powers to an 
intelligent treatment of these cases. As re-enacted, § 60 could 
not have been intended to have any larger scope than that. It 
was intended to be binding except as and when the Commis- 
sions, in particular cases, should decide otherwise. I suppose 
it was assumed by the legislature that the passage of the Public 
Service Commissions law simultaneously with the re-enactment . 
of § 60 of the old railroad law would make it plain to the public, 
to the railroads, and to the Commissions that this was what was 
meant. Otherwise § 60 would of course have been repealed, 
precisely as every other antique provision of law that seemed to 
be inconsistent with the new arrangement was repealed. It is 
not impossible that the legislature thought they had repealed it, 
and that its re-enactment was one of those oversights which often 
happen when bulky statutes come up for repassage en bloc. Our 
legislatures—whose real intentions, as every lawyer knows, are 
frequently not expressed as scientifically as they might be— 
make mistakes of this kind every winter; and whenever such a 
thing happens in connection with our Public Service Commis- 
sions law, it has always seemed to me to be the duty of the Com- 
missions, at least until instructed otherwise by the courts, not to 
permit obvious errors or slouchy law making of this sort to limit 
the usefulness of the Commissions in matters where it was in- 
tended that they should be very useful indeed. Even if we 
admit (which personally I do not) that the presence of § 60 in 
the re-enacted railroad law leaves the actual intentions of the 
legislature with regard to the matter we are discussing a little 
in doubt, we must not forget that this kind of obscurity as to 
precise legislative intent is a very common fault, running through 
the whole structure of our statute law. Particularly is this true 
where the law upon some one point has to be spelled out of scat- 
tered provisions in different statutes. In almost every case of 
this kind a certain amount of conflicting, and sometimes irrecon- 
cilable, language can be discovered by industrious and technical 
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mission, more than most governmental bodies (because all 
through the law runs the plain intimation that legal technicali- 
ties shvuld not govern our decisions), ought to shun, as it would 
shun a plague, every construction of a doubtful statute that 
seems to be at variance with the broader presumptions, the more 
fundamental purposes, of the Public Service Commissions law. 
My associates other than Mr. Carr, in the construction they have 
placed upon the statutory provisions we are considering, do not 
seem to me to have approached the problem from precisely that 
standpoint. They would have reached a different conclusion, I 
- think, if they had. 

Lest the argument I have been making may seem to some like 
an attempt upon the part of a public official to claim powers 
which he does not rightfully possess, I ought perhaps add that 
I am not partial to the idea that governmental officials should 
ordinarily seek to read larger powers for themselves into the law 
than are explicitly stated there. The tendency should be in the 
other direction. Public officers should be moderate and conserva- 
tive in the construction which they place upon the laws granting 
them power and authority. But here, it seems, the whole under- 
lying spirit and purpose of the Public Service Commissions law 
is at stake—imperilled by what I can only regard as a trivial 
technicality. In such a situation the Commissions themselves 
should certainly, whatever the courts may do afterward, construe 
doubtful points in the law in accordance with what they know to 
be the underlying spirit and purpose of the law. I feel that we 
are not, as a Commission, doing our full duty when, through 
an excess of lawyer-like caution, we invoke narrow and technical 
principles of statutory construction as a reason for declining to 
perform an act of simple justice to a railroad corporation, merely 
because the wording of the law is at worst slightly ambiguous, 
although the spirit of the law is plain. 


DISSENTING OPINION. 


Carr, Commissioner: I am unable to concur in the views of 
a majority of my associates in holding that this Commission has 
no power to grant an increase in the mileage book rates of the 
Ulster & Delaware Railroad Company because of the provisions 
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I believe all of my associates are agreed that a distinct hardship 
will be worked upon the company. 

The fact that the courts of this state have not dealt with the 
precise situation presented in this case prevents us from having 
the benefit of a judicial determination as a guide to our action. 
The courts of the state of Missouri, however, have dealt with a 
similar situation, and reference will be made to it hereinafter. 

The mileage book law of this state was first enacted in 1895 
(chapter 1027, Laws of 1895). Amendments have been made 
from time to time, and are covered by chapter 835 of the Laws 
of 1896; chapter 484 of the Laws of 1897; and chapter 577 of 
the Laws of 1898. The law as originally enacted required every 
railroad corporation operating a road in the state of New York, 
the lines of which were more than 100 miles in length, and which 
was authorized to charge a maximum fare of more than 2 cents 
per mile, and not exceeding 3 cents per mile, to sell thousand mile 
mileage tickets for use on such lines at a rate not exceeding 2 
cents per mile. The subsequent amendments to the law set forth 
certain other provisions which are not material to this case. 

When the Public Service Commissions law was enacted in 
1907 this mileage book law was not repealed. When chapter 
481 of the Laws of 1910 was enacted, known as the railroad 
law and constituting chapter 49 of the Consolidated Laws, this 
so-called mileage book act became § 60 of article 3 of the rail- 
road law, and it was incorporated as such § 60 in the same form 
in which it had existed since the enactment of chapter 577 of 
the Laws of 1898. The fact that this mileage book act was in- 
corporated in the railroad Jaw in 1910 does not mean that it is 
to be considered as having been enacted at that time. Chapter 
596 of the Laws of 1909 provides that in such a case the act is 
to be considered as of the time when it was originally enacted. 
There was also enacted in 1910, chap. 480 of the Laws of 1910, 
known as. the Public Service Commissions law and constituting 
chapter 48 of the Consolidated Laws. At that time, § 49 of 
article 3 of the Public Service Commissions law gave the Com- 
missions authority to regulate the rates of the railroads in certain 
tespects. It was evidently not intended to give the Commissions 
the power to increase rates under that section because of the 


following words which appear in subdivision 1, “notwithstanding 
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that a higher rate, fare, or charge has been heretofore author 
ized by statute.” 

In 1911 the legislature enacted chapter 546 of the Laws of the 
State of New York, which, among other things, amended sub- 
division 4 of § 33 of article 2, and subdivision 1 of § 49 of arti- 
cle 3 of the Public Service Commissions law. Chapter 546 was 
apparently enacted for two purposes: First, to enlarge the pro- 
visions of subdivisions 3 and 4 of § 33 so as to cover the issuance 
of any reduced rate passenger tickets; and, second, to amend 
subdivision 1 of § 49 so as to give the Commission power to de- 
termine the just and reasonable rates, fares, and charges to be 
observed and enforced as the maximum to be charged for mile- 
age, excursion, commutation, and other forms of reduced rate 
tickets for the transportation of persons. Nothing was said at 
the time chapter 546 was enacted as to any intent to repeal § 60 
of the railroad law, so that to all intents and purposes that sec- 
tion is still in force and effect and apparently for a specific pur- 
pose. At first glance it might seem as though the purpose in not 
repealing’ § 60 was to make it controlling as to the issuance of 
mileage books, yet it seems to me that upon proper consideration 
of other statutory provisions it will be apparent that this was 
not the legislative intent. While under § 49 of the Public Serv- 
ice Commissions law as it exists there may be some question 
as to whether or not the Commission would have power to in- 
erease the mileage book rates provided by § 60 of the railroad 
law, yet when consideration is given to subdivision 4 of § 33 of 
the Public Service Commissions law, I am of the opinion that 
the Commission has full power and jurisdiction to increase such 
mileage book rates if, upon investigation, it should be of the 
opinion that such rates ought to be increased. 

The mileage book act so-called has been repeatedly construed 
by the courts of this state, and most of the cases have arisen out 
of actions brought to recover the penalty provided by the law. 
Trolan v. New York C. & H. R. R. Co. 31 App. Div. 320, 52 
N. Y. Supp. 257, which was reported in June, 1898, was an 
~ action brought to recover a penalty for the refusal of the defend- 
ant to sell a mileage book to the plaintiff, and the judgment for 


the plaintiff was affirmed. In this case the court held that the 
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XN. Y. C. & H. R. R. Co. was subject to the provisions of the 
mileage book act. 

In February, 1898, the case of Corcoran v. New York C. & 
H. R. R. Co. 25 App. Div. 479, 49 N.-¥. Supp. 701, was de- 
cided, and this was also an action for the penalty for refusal 
to accept a mileage book for transportation. The plaintiff re- 
covered judgment which was affirmed, and this decision was 
reported in 164 N. Y. 587, 58 N. E. 1092. 

After these cases were decided, and in the year 1899, the case 
of Lake Shore & M. S. R. Co. v. Smith, 173 U. S. 684, 43 L. 
ed. 858, 19 Sup. Ct. Rep. 565, was decided. This arose out of 
an action for the penalty for the refusal of the railway company 
to sell a mileage book to Smith in accordance with the provisions 
of an act of the state of Michigan passed in 1890. This mile- 
age book act under which the cause of action accrued was similar 
to the New York act, chapter 1027 of the Laws of 1895. The 
railway company was incorporated before the law went into 
effect, and the court held that the act was unconstitutional be- 
cause it was in violation of that portion of the Constitution which 
forbids the taking of property without due process of law. The 
court also held that the act also provided for unjustifiable dis- 
crimination in favor of a few persons traveling over the road 
and permitting them to travel at a lower price than other pa- 
trons of the road. 

In Beardsley v. New York, L. E. & W. R. Co. 162 N. Y. 
230, 56 N. E. 488, decided in 1900, the court decided that the 
mileage book act, chapter 1027 of the Laws of 1895 of the State 
of New York, was unconstitutional as to corporations existing 
at the time of the enactment of the law, because the statute was 
an illegal invasion of the property rights of the railroad corpora- 
tion; and this decision was based on the case decided in the 
United States Supreme Court in 1899. 

In Purdy v. Erie R. Co. 162 N. Y. 42, 48 L.R.A. 669, 56 
N. E. 508, which was also decided in 1900, the court of appeals 
decided that the mileage book law, chapter 1027 of the Laws of 
1895, was constitutional as to railroad corporations which were 
incorporated in New York after the law took effect. The same 


decision was arrived at in Minor v. Erie R. Co. 171 N. Y. 566, 
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64 N. E. 454; and in Horton v. Erie R. Co. 86 App. Div. 379, 
83 N. Y. Supp. 733. 

In later years, the respondent in the present ease also contested 
this mileage book law, claiming that it was unconstitutional, 
and the case is entitled Parish v. Ulster & D. R. Co. 192 N. Y. 
353, 85 N. E. 153, and was decided in the year 1908. This was 
an action arising out of the ejectment of Mrs. Parish, who pre- 
sented a mileage book made out in the name of her husband, Mr. 
H. M. Parish, and the court of appeals decided that the company 
was subject to the mileage book act so-called because the road 
was more than 100 miles in length and was incorporated in 1901, 
which was subsequent to the time that the mileage book act was 
created. 

In my opinion, § 49, read in connection with subdivision 4 
of § 33 of the Public Service Commissions law, gives the Com- 
mission the power to increase mileage book rates notwithstand- 
ing the provisions of § 60 of the railroad law, and that this latter 
section was left unrepealed for the specific purpose of providing 
that the mileage book rates therein set forth should be the pre- 
vailing mileage book rates for new railroad corporations subject 
to the act in the first instance, but that such rates should never- 
theless be subject to an increase by the Public Service Commis- 
sion if after investigation it should determine that the rates 
ought to be increased. The evident intent of the legislature of 
the state of New York in all legislation which has been enacted 
since the Public Service Commissions law was created has been 
to give the Commissions full power to finally determine what are 
just and reasonable rates, and to raise or lower the existing rates. 
Unless that assumption is correct, it will be seen that the au- 
thority of the Commission would be seriously curtailed, and it 
would be powerless to give the necessary relief to the corpora- 
tions subject to its jurisdiction upon a proper showing. The 
trend of the times being to give the Commissions full power to 
regulate the corporations under their jurisdiction, and this in- 
cludes the fixing of fair and reasonable rates, I cannot agree that 
the legislature of the great state of New York has withheld from 
this Commission the power to fix a mileage rate for a railroad 
corporation in this state which will aid it in performing the 


service which is required by the public. No question can be 
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raised as to the right of the Public Service Commissions to re- 
vise all rates other than mileage book rates, because this power 
is specifically given by the Public Service Commissions law; 
and it is therefore fair to assume that it was the intention of the 
legislature to delegate to the Commissions the power to regulaie 
all rates of every kind and description on the railroads, including 
mileage book rates, having in mind the application of § 60 as 
herein set forth, except where restricted by charter provisions. 
The courts of the state have held decisively that the Commissions 
have the power to regulate rates. See People ex rel. Delaware 
& H. Co. v. Public Service Commission, 2d Dist. 140 App. 
Div. 839, 125 N. Y: Supp. 1000; People ex rel. New York, N. 
H. & H. R. BR. Co. v. Public Service Commission, 2d Dist. 159 
App. Div. 531, 145 N. Y. Supp. 503; People ex rel. New York 
C. & H. R. R. Co. v. Public Service Commission, 2d Dist. 159 
App. Div. 546, 145 N. Y. Supp. 513. The last two cases have 
also been affirmed by the court of appeals. 

The Missouri case which I have hereinbefore referred to arose 
out of the refusal of the Public Service Commission of the state 
of Missouri to consider the application of the Missouri Southern 
Railroad Company for permission to increase its rates over the 
maximum rates prescribed by statute, on the ground that it had 
no authority to grant such relief in view of the provisions of the 
statute of the state of Missouri providing for a maximum of 2 
cents per mile for passengers. The case is reported in vol. 259 
of Missouri Reports, p. 704, the opinion in the case having been 
written by Chief Justice Lamm. The Public Utilities act of the 
state of Missouri is substantially the same as the Public Service 
Commissions’ taw of the state of New York, and the section 
relating to rates was copied verbatim from our law. The court 
decided that it was the intention of the legislature of the state of 
Missouri to give full power to the Commission to consider the 
question of rates; and that inasmuch as it !-ad the power to re 
quire proper service to the public, it of necessity also had power 
to regulate the income and the fixed charges of the corporations 
hich must be considered at the same time. It also decided that 
the law gave the Commission full power to fix and enforce rates 
either above or below the rates fixed by statute, when the existing 


tates do not provide a reasonable average return on the value of 
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the property actually used in the public service. The decision 
also dealt with the question of whether or not the Commission 
had judicial or legislative powers, and decided that it did not; 
but that on the other hand, as an administrative arm of the gov- 
ernment, while it had no power to repeal a statute or declare 
the same unconstitutional, it did have power, after investigation 
as required by law, to exercise the legislative function of fixing 
railroad rates either by increasing or decreasing them. 

I have, therefore, come to the conclusion that the power vested 
in the Public Service Commissions of the state of New York is 
equal in every ‘respect to that which the highest court of the 
state of Missouri says is vested in the Public Service Commission 
of that state, and that our Commission should grant the appli- 
eation of the railroad company and permit an increase of the 
mileage book rates to such an amount as will in the opinion of 
the Commission afford the relief so much needed by the rail- 
road company. 





OKLAHOMA OORPORATION COMMISSION. 


ARDMORE OIL PRODUCERS’ ASSOCIATION 
v. 
W. & F. OIL COMPANY et al. 


{Order No. 920; Cause No. 2287.) 


Oonstitutional law — Impairment of contract — Restriction on produc- 
tion of oil. 

1. The right of an individual producer of oil to exfract from a com- 
mon source of supply sufficient oil to supply pipe lines, refineries, and 
markets, which he has established and secured at great expense, and to 
supply contracts to furnish a certain amount of oil within a given time, 
is subject to the power of the legislature to provide that where the full 
production from a common source of supply can only be obtained by 
conditions constituting waste, a producer may take only such propor- 
tion of oil that may be produced from the common source, without 
waste, as the production of his wells bears to the total production of 
the common source, and to empower the Commission to make rules and 
regulations for the prevention of waste and the unfair or inequitable 
taking of oil. 

Oil — Ownership — Cgmmon source of supply. ; 
2. An individual producer in an oil field where the source of sup- 
P.U.R.1915E. 


ARDMORE OIL PRODUCERS’ ASSO. v. W. & F. OIL CO. 157 


ply is common to all has no absolute property in the oi] beneath the 
surface until it is raised and reduced to possession and capable of 
being removed or transported at the will of the owner. 


Oi — Production — Rules and regulations. 

3. The Oklahoma Commission established rules and rcgulations re- 
stricting the production of oil from a common source of supply on the 
theory that it should be produced and preserved in such a manner as 
not to be wasted, so that the public, the users and consumers, might 
receive the full benefit therefrom, rather than in such quantities in 
excess of market demands, as would result in the early destruction of 
the oil field, although reducing the price of the oil. 


Oil— Common source of supply — Rights of producers, 

4. Producers of oil in Oklahoma from a common source of supply, 
who do not produce their percentage of the possible capacity of their 
wells that is necessary to make up the daily market demand, cannot 
prevent other producers from supplying such demand. 


Oil — Production — Limitation. 

5. Producers of oil in Oklahoma from a common source of supply 
are prohibited from taking more oil than is necessary to supply the 
daily market demand, the taking to be regulated by ascertaining such 
demand and the potential production, and by permitting each operator 
to produce only such a per cent of the possible production of each well 
as is necessary to make up upon the whole the daily market demand, 
the daily production to be the average of a period of thirty days. 


{June 5, 1915.] 


CompLaint praying for an order promulgating rules and regu- 
lations for the prevention of waste of crude oil and natural gas in 
the Healdton field, for the taking of oil from the oil-bearing 
sands, to determine the pro rata production of oil to be taken 
from the common pool by the individual operators, and for an 
order prohibiting the storage of oil. Rules and regulations es- 
tablished, storage prohibited in earthen reservoirs, but permitted 
In wood or steel reservoirs upon conditions. 

Appearances: * Chas. VonWeise, J. W. Herrald, and Wirt 
Franklin for the complainant ; C. C. Herndon and C. J. Wrights- 
man for the defendant W. & F. Oil Company; L. S. Dolman for 
the 1911 and Bayou Company; Geo. C. Greer for the Corsicana 
Petroleum Company; Hubert L. Mason for the Ardmore Refin- 
ing Company. 


Henshaw, Commissioner: The complaint in this case was 
filed under the provisions of house bill No. 168, “An Act Defin- 


ing tnd Prohibiting Waste of Crude Oil and Petroleum,” etc., 
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otherwise known as the oil conservation act, and alleges in sub- 
stance : 

(1) That crude oil is being taken from the oil sands of the 
Healdton field in excess of the market demands. 

(2) That oil is being produced -in said field in such manner 
and under such conditions as to constitute waste, and is being 
produced in excess of marketing facilities, 

(3) That certain producers are taking from the oil-bearing 
sands of said field a greater proportion of crude oil than that to 
which they are entitled under the provisions of § 4 of the act. 

(4) That oil produced in excess of the market demands is 
being placed in steel storage and in earthen storage, resulting in 
waste and irreparable damage and injury. 

(5) That specific acts are being committed whereby certain 
properties are producing more than their pro rata part of oil, 
thereby unduly draining adjoining properties; that some of the 
oil so produced is being placed in earthen storage, and some in 
steel storage. 

The petitioners pray that after due hearing the Commission 
promulgate rules and regulations for the prevention of waste of 
crude oil and natural gas in the Healdton field; that it promul- 
gate rules and regulations for the taking of oil from the oil-bear- 
ing sands in said field, and prescribe rules and regulations to 
determine the pro rata production of crude oil to be taken from 
the common pool by the individual operators. 

The petitioners further pray that the Commission make an 
order prohibiting the storing of crude oil or petroleum produced 
from the Healdton field, and for such other relief as may seem 
meet and proper. 

After due publication, as provided by law, the complaint was 
heard by the Commission at Ardmore on April 9, 1915. ‘No 
specific answers were filed, but the representatives of the various 
producers appeared, and evidence was introduced describing the 
conditions of the field. The case was then set for oral argument 
at Oklahoma City on April 23d. All producers were permitted 
- to file suggestions or briefs without formality, discussing the con- 
ditions, and suggesting rules and regulations which, in the judg- 


ment of the individual producers or parties interested, would aid 
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the Commission in prescribing practical rules and regulations 
that would conform to the law. 

The facts according to the evidence are substantially as follows: 
That the potential production of the Healdton field is 70,000 
barrels per day; that the pipe line facilities for transporting the 
oil from the field to the primary markets are (1) Magnolia Pipe 
Line, capacity about 15,000 barrels per day, running from Heald- 
ton field to the Fort Worth and other refineries of the Magnolia 
Petroleum Company and to the Gulf Port; (2) the Ardmore Re- 
fining Company’s pipe line, capacity about 4,000 barrels per day, 
running from the field to the refinery at Ardmore; (3) the Thel- 
ma pipe line, capacity about 2,000 barrels per day, running from 
the field to the town of Ringling on the Oklahoma, New Mexico, 
& Pacific Railway. The total pipe line facilities in the field are 
néw approximately 21,000 barrels. The purchasers of oil as 
shown by the evidence are the Magnolia Company, from six to 
eight thousand barrels daily; the Ardmore Refining Company, 
from one to two thousand barrels daily; the Thelma Pipe Line 
running a small amount to Ringling for rail transportation. 

Within sixty days prior to the hearing, there had been from 
one hundred fifty to two hundred thousand barrels of oil taken 
from the field under what is known as “common carrier” runs to 
the Pierce-Fordyce Refinery at Fort Worth. The evidence fur- 
ther disclosed that certain properties had been producing oil great- 
ly in excess of the pro rata amount based on the average daily con- 
sumption; that the 150,000 barrels of 011 which had been run as 
“common carrier” runs were produced by one property of compar- 
atively small acreage. The Commission has ascertained outside of 
the record that at one time more than 600,000 barrels of ‘oil had 
been placed in earthen storage; that at the time of the hearing, 
most of this oil had been removed. It was shown that oil had 
been recently pumped from wells and placed in earthen storage. 
(We are informed, out of the record, that as a result of the heavy 
rains during the month of May much of this earthen storage was 
carried off by the floods, and that it greatly injured the crops and 
vegetation on farm lands, and also the water supply, particularly 
stock water. ) | 

The evidence discloses that there is no unreasonable amount of 


gas being wasted. 
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At the hearing and during the argument the producers and at- 
torneys representing various interests had different opinions as 
to what rules or regulations could or should be made under the 
law that would be practicable and equitable; however, they did 
agree that the storing of oil in earthen reservoirs should be pro- 
hibited. 

It was contended by Mr. VonWeise, one of the attorneys repre- 
senting petitioners, in substance, that the storage of crude oil in 
wooden or steel tanks should be limited to such an amount as 
would meet the daily demands of the transporting and marketing 
facilities of the field for a period of ten days; that if for any 
reason any producer might not care to avail himself of his daily 
market pro rata, he should be permitted to store same in wooden 
or steel reservoirs ; that in the event any producer or producers by 
their own efforts secured a market for their production, tity 
should be permitted to supply that market without being pro- 
rated amongst other producers, provided that this amount should 
be charged against them in their pro rata runs to the Magnolia or 
other common purchasers; that all producers should be required 
to report to the conservation officer the amount of oil by them 
taken daily from the sands, and that no producer should be per- 
mitted to take more than his pro rata part from the common 
source of supply, and that interference with the fulfilment of 
private contracts should be avoided if possible. 

Mr. Dolman, representing the Bayou and 1911 companies 
asked that certain producers, specifically mentioned, be prohibited 
from producing any more oil from the sand until such time as 
other producers have produced an equal amount, based upon the 
potential production of the respective wells. 

Mr. Franklin, president of the Ardmore Oil Producers’ Asso- 
elation, made recommendations substantially the same as those of 
Mr. Von Weise. 

Mr. Skillern filed without making specific recommendations, 
recommending, however, that some action should be taken to pro- 
tect the small producers. 

Mr. Hernstadt urges that the Commission make rules and reg- 
ulations strictly to carry out the provisions of the law. 

Mr. Clark, of McMann Oi] Company, suggests that earthen 


storage should be prevented; that rules for the conserving of gas 
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during drilling should be prescribed, using the “mudding in” or 
some other practicable process to prevent the escape of gas; that 
the restriction of production to market demands is a difficult 
problem. 

Mr. Lincoln McKinley urges that an order should be made im- 
mediately stopping all productions in excess of immediate market 
demands, but providing that a small amount of oil may be stored. 

Mr. W. D. Teague, royalty owner, urges that the operators be 
allowed to build storage and continue their drilling in order to 
protect the royalty owners. 

Mr. C. D. Goddard, of the Humble Oil Company, urges that 
the production of oil be prorated alike as to all producers. 

Mr. L. F. Lee, of the 1911 Oil & Gas Company; Mr. G. M. 
Rushing, of the 1914 Oil & Gas Company, and Mr. Fred J. 
Harle, of the Climax Oil & Gas Company,—urge that storage oil 
be limited to the probable demands for thirty days, and that no 
exceptions be made in favor of producers having contracts. 

Mr. J. M. Critchlow, of the Dundee, Samoset, and Alma Oi: 
Companies, recommends no earthen storage; steel storage only 
when producers have a market demand for oil; that when one 
producer obtains a market he should be permitted to fill his con- 
tract, regardless of the effect on the adjoining property. 

Mr. Byron Drew, representing the Bayou and 1911 companies, 
recommends that the law be carried out to the letter and that 
production be strictly prorated among producers. 

Mr. C. J. Wrightsman, of the W. & F. Oil Company, suggests 
that earthen storage should be prohibited; that steel storage by 
producers not affiliated with a pipe line is a commercial necessity ; 
that the law interpreted in the spirit of its enactment would re- 
juire the Commission to act when conditions are monopolized and 
the market is restricted from fair, reasonable, and competitive op- 
portunity; that that is the condition in the Healdton field at 
present; that under the present restricted market the outside pur- 
chasers of oil should be made common purchasers; that any pur- 
chaser can be made a common purchaser. 

Mr, George Greer, general attorney for the Corsicana Petro- 
leum Company, filed a brief discussing the law and the practical 
application thereof. With the exceptions of rules preventing 


actual and unreasonable waste, his conclusions are that a part of 
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the law is unconstitutional, and, if strictly construed, other parts 
are impracticable. 

Sections 1, 3, and 4 of house bill No. 168 are as follows: 

“Section 1. That the production of crude oil or petroleum in 
the state of Oklahoma, in such manner and under such conditions 
as constitute waste, is hereby prohibited.” 

“Section 3. That the term ‘waste’-as used herein, in addition 
to its ordinary meaning, shall include economic waste, under- 
ground waste, surface waste, and waste incident to the production 
of oil or petroleum in excess of transportation or marketing facili- 
ties or reasonable market demands. The Corporation Commis- 
sion shal] have the power to make rules and regulations for the 
prevention of such wastes, and for the protection of all fresh 
water strata, and oil and gas-bearing strata, encountered in any 
well drilled for oil.” 

“Section 4. That whenever the full production from any com- 
mon source of supply of crude oil or petroleum in this state can 
only be obtained under conditions constituting waste, as herein 
defined, then any person, firm, or corporation having the right to 
drill into and produce oil from any such common source of supply 
may take therefrom only such proportion of all crude oil and 
petroleum that may be produced therefrom, without waste, as the 
production of the well or wells of any such person, firm, or cor- 
poration bears to the total production of such common source of 
supply. The Corporation Commission is authorized to so regulate 
the taking of crude oil or petroleum from any or all such common 
sources of supply, within the state of Oklahoma, as to prevent the 
inequitable or unfair taking, from a common source of supply, of 
such crude oil or petroleum, by any person, firm, or corporation, 
and to prevent unreasonable discrimination in favor of any one 
such common source of supply as against another.” 

Section 5 authorizes the Commission to ascertain the potential 
production of the respective wells, and to appoint an agent for 
that and other purposes. 

*Section 6 authorizes the attorney general or other parties in 
interest to file proceedings before the Commission, and prescribes 
the procedure. 

Section 2 is not involved in the complaint. Section 3 defines 


waste, in addition to the ordinarv and accepted meaning of the 
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term ‘“‘waste,’’ to be (1) economic waste, (2) underground waste, 
(3) surface waste, and (4) waste incident to the production of 
crude oil in excess of the transportation or marketing facilities or 
reasonable market demands. 

The Commission finds from the evidence that there is actual 
waste which results from the storing of oil in earthen tanks; also 
actual waste in a less degree in the storing of oil in wooden and 
steel tanks in excess of a reasonable amount to supply the market 
demands. 

The Commission further finds that if the total potential pro- 
duction of the Healdton field were produced each day, the same 
would be in excess of transportation or marketing facilities or 
reasonable market demands; that the taking from the oil sands 
the total potential production, or seventy or more thousand bar- 
rels per day, under conditions as exist in the Healdton field, 
would constitute waste. : 

The Commission further finds that the oi] in the Healdton 
field is in one common stratum of oil sand, and constitutes one 
common source of supply ; that the present market demands of the 
Healdton field are not in excess of 15,000 barrels per day; that 
the maximum transportation facilities will not exceed 25,000 
barrels per day; that the market demands vary from day to day; 
that under the present market demands there is less than 25 per 
cent of the total possible production of the oil being marketed. 

The manner in which the proportion of this amount may be 
taken from the sands by each producer is prescribed by § 4 as 
follows: " 

“That whenever the full production from any common source 
of supply of crude oil or petroleum in this state can only be ob- 
tained under conditions constituting waste as herein defined, then 
any person, firm, or corporation having the right to drill into and 
produce oil from any such common source of supply may take 
therefrom only such proportion of all crude oil and petroleum that 
may be produced therefrom, without waste, as the production of 
the well or wells of any such person, firm, or corporation bears to 
the total production of such common source of supply.” 

The Commission is authorized to prescribe rules and regula- 
tions for the taking of oil under certain conditions so as to prevent 


inequitable or unfair operations by the producers. The amount 
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to be taken is fixed by law. The manner of prorating is fixed by 
the law. The only duty left to the Commission, after ascertaining 
the fact that producing the maximum potential capacity of the 
field each day results in waste, is to ascertain from day to day and 
from time to time the pro rata part of the oil that each producer 
may take from the ground without constituting waste as defined 
by the law. The law by its own terms prevents the producer from 
taking oil in excess of his pro rata share as defined therein. 

[1, 2] It is insisted by some that the enforcement of this law 

(the conservation act) is impracticable, and by others that the law 
is unconstitutional. The sections of the law which are sought to 
be enforced by this proceeding do nothing more than make it pos- 
sible for each oil producer to obtain his pro rata part of the oil 
which he would get if there were market facilities or a market 
demand for the entire production. 
i; That the state may prevent the unreasonable waste in the pro- 
duction of crude petroleum, and regulate the taking from the oil 
sand, has been definitely settled by the Supreme Court of the 
United States. 

The conservation law under which we are now acting provides 
that oil shall not be produced under such conditions as constitute 
waste. 

In Ohio Oil Co. v. Indiana, 177 U. S. 190, page 202, 44 L. ed. 
729, 736, 20 Sup. Ct. Rep. 576, 20 Mor. Min. Rep, 466, Justice 
White said: 

“Does the peculiar character of the substances, oil and gas, 
which are here involved, the manner in which they are held in 
their natura] reservoirs, the method by which and the time when 
they may be reduced to actual possession, or become the property 
of a particular person, cause them to be exceptions to the general 
principles applicable to other mineral deposits, and hence subject 
them to different rules? True it is that oil and gas, like other 
minerals, are situated beneath the surface of the earth, but except 
for this one point of similarity in many other respects they 
greatly differ. They have no fixed situs under a particular por- 
tion of the earth’s surface within the area where they obtain. 
They have the power as it were of self-transmission. No one 
owner of the surface of the earth, within the area beneath which 


the gas and oil move, can exercise his right to extract from the 
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common reservoir, in which the supply is held, without, to an ex- 
tent, diminishing the source of supply as to which all other 
owners of the surface must exercise their rights. The waste by 
one owner caused by reckless enjoyment of his right of striking 
the reservoir, at once, therefore, operates tpon the other surface 
owners. Besides, whilst oil and gas are different in character, 
they are yet one, because they are unitedly held in the place of 
deposit.” 

The court then reviewed the cases of Brown v. Vandergrift, 
80 Pa. 147; Hague v. Wheeler, 157 Pa. 324, 22 L.R.A. 141, 37 
Am. St. Rep. 736, 27 Atl. 714; Jones v. Forest Oil Co. 194 Pa. 
879, 48 L.R.A. 748, 44 Atl. 1074, 20 Mor. Min. Rep. 350; 
People’s Gas Co. v. Tyner, 131 Ind. 277, 16 L.R.A. 443, 31 Am. 
St. Rep. 483, 31 N. E. 59, 17 Mor. Min. Rep. 481, and many 
other cases. 

It is judicially ascertained that oil has no fixed situs, and like- 
wise determined that the respective and relative rights of the 
common or individual owners may be regulated and protected by 
law. The relation of ownership of oil beneath the surface is 
somewhat analogous to the ownership of the individuals that com- 
pose the entire public in the wild game of the country, with the 
distinction that the individual owners of the surface cannot be 
entirely prohibited from taking oil from the oil sands, whereas 
the state by law can prevent the public from taking wild game, or 
may say in what numbers and under what conditions and in what 
seasons it may be reduced to possession. Wild game has no fixed 
situs, and may voluntarily move from place to place without limi- 
tation, whereas oil may move from place to place in a limited area 
by reason of pressure, gravitation, or suction. 

In discussing this phase of the case, Justice White on page 209, 
SAYS: 

“In things fere nature all are endowed with the power of 
seeking to reduce a portion of the public property to the domain of 
private ownership by reducing them to possession. In the case of 
natural gas and oil no such right exists in the public. It is vested 
only in the owners in fee of the surface of the earth within the 
area of the gas field. This difference points at once to the distinc 
tion between the power which the lawmaker may exercise as to 


the two. In the one, as the public are the owners, everyone may 
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be absolutely prevented from seeking to reduce to possession. 

On the other hand, as to gas and oil the surface proprie- 
tors within the gas field all have the right to reduce to possession 
the gas and oil beneath. They could not be absolutely deprived of 
this right which belongs to them without a taking of private 
property. But there is a coequal right in them all to take from a 
common source of supply the two substances which in the nature 
of things are united, though separate. It follows from the essence 
of their right and from the situation of the things as to which it 
can be exerted, that the use by one of his power to seek to convert 
a part of the common fund to actual possession may result in an 
undue proportion being attributed to one of the possessors of the 
right to the detriment of the others, or by waste by one or more 
to the annihilation of the rights of the remainder. Hence it is 
that the legislative power, from the peculiar nature of the right 
and the objects upon which it is to be exerted, can be manifested 
for the purpose of protecting all the collective owners, by securing 
a just distribution to arise from the enjoyment, by them, of their 
privilege to reduce to possession, and to reach the like end by pre 
venting waste. This necessarily implied legislative authority is 
borne out by the analogy suggested by things fer@ nature, which 
it is unquestioned the legislature has the authority to forbid all 
from taking, in order to protect them from undue destruction, 
so that the right of the common owners, the public, to reduce to 
possession, may be ultimately efficaciously enjoyed. Viewed, 
then, as a statute to protect or to prevent the waste of the common 
property of the surface owners, the law of the state of Indiana 
which is here attacked because it is asserted that it devested pri- 
vate property without due compensation, in substance, is a stat- 
ute protecting private property and preventing it from being 
taken by one of the common owners without regard to the enjoy- 
ment of the others.” 

Sections 3 and 4 of this act come clearly within the language 
of Chief Justice White in that the object is to protect the common 
owners who have a right to take oil from the common source of 
supply, that those who may have pipe lines or markets may not 
totally destroy the rights of others who may not be so fortunately 
situated. 


It may be urged that some of the producers in the Healdton 
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field have gone to great expense in establishing pipe lines and ~ 
refineries and securing markets, and that certain parties have 
contracted to furnish a certain amount of oil within a given time, 
and the state has no authority to pass laws to interfere with such 
enterprise. 

It may be urged that the Corsicana Petroleum Company and 
the Magnolia Pipe Line Company have built pipe lines, built a 
refinery at Fort Worth and a refinery at Beaumont and Corsi- 
cana, and extensive marketing facilities throughout the state of 
Texas, Oklahoma, and other states; that they have the right to 
extract from the common source of supply a sufficient amount of 
crude oil at Healdton to supply all of their market demands and 
the contracts entered into. Let us assume that these companies 
control 80 per cent of the total market output of this field. They 
would have the other producers absolutely at their mercy. 

A refinery has been established at Ardmore with pipe-line 
facilities from the Healdton field. While this refinery will prob- 
ably not use more than 2,000 barrels per day, yet in principle is 
it different from that of the Magnolia? A private individual in 
south Texas may go to an individual producer and buy a half 
million barrels and at the same time the adjoining property own- 
ers that would be immediately drained by extracting this amount 
of oil from the common source of supply could not sell a barrel 
of oil. Must the field be turned over entirely to the Magnolia 
Petroleum Company, the other pipe line companies, and the in- 
dividual that makes his private contract, and the state be power- 
less to protect a citizen who has an equal right to take oil from the 
field ¢ 

Justice White says there is no difference in oil and gas, inas- 
much as they are found in the same strata, and both capable of 
involuntary transmission under the surface of the earth. Hence, 
marketing and taking gas from the common source of supply 
would furnish the best example to illustrate the equitable and 
legal principle involved. In Oklahoma all the large cities are 
piped for the distribution of gas. The distributing plant is con- 
nected with pipe lines reaching the gas field. These particular 
pipe lines reach all the available markets. The state of Oklahoma 
passed a law requiring those who had the market for gas and the 


pipe lines to purchase gas in a given field from all parties who 
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had gas to offer ratably. Some of the gas companies are now 
attacking this law in the Federal court. The state, by law, re- 
quires those who may be drilling for oil who strike gas to prevent 
the gas from escaping into the air. Near Okmulgee a party at 
great expense in drilling for oil struck a 40,000,000 cubic foot 
gas well which he offered to sell to the gas companies or pipe 
lines at their own price, and they refused to buy it, but com- 
plained to the county attorney, who forced the owner of the gas 
well to cap same to prevent the gas from escaping. The pipe 
lines are now taking this gas through another well in the same 
field, and the owner of the capped well must sit idly by with his 
investment and see the gas as extracted from under his land. If 
the state cannot protect the common owners of property, the 
Supreme Court of the United States has yet to find that pro- 
vision of our Constitution which will permit one owner of a 
common pool of oil or gas to destroy and exploit the rights of the 
others. 

The more recent decisions of the Supreme Court reiterate the 
principles announced by Justice White above quoted. In the 
case of Lindsley v. Natural Carbonic Gas Co. 220 U.S. 61, 55 
L. ed. 869, 31 Sup. Ct. Rep. 337, Ann. Cas. 1912C, 160, the 
court said: 

“It does not take from any surface owner the right to tap the 
underground rock and to draw from the common supply, but con- 
sistently with the continued existence of that right so regulates 
its exercise as reasonably to conserve the interests of all who pogs- 
sess it. That the state consistently with due process of law may 
do this is a necessary conclusion from the decision in the case 
cited.” (Referring to Ohio Oil Co. v. Indiana, 177 U. S. 190, 
44 L. ed. 729, 20 Sup. Ct. Rep. 576, 20 Mor. Min. Rep. 466.) 

The last case which has been called to our attention is West 
v. Kansas Natural Gas Co. 221 U.S. 261, 55 L. ed. 7258, 35 
L.R.A.(N.S.) 1193, 31 Sup. Ct. Rep. 564, the Supreme Court 
said: “And, we repeat, again, there is no question in the case 
of the regulating power of the state over the natural gas within 
its borders. The appellees conclude the power—.” 

It is contended that where contracts were made prior to the 


enactment of the law or prior to the findings of fact herein by the 
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Commission as to the conditions and waste in the Healdton field, 
that such contracts are binding, and that it is beyond the power of 
the state to impose such restrictions upon one of the parties there- 
to that the same could not be complied with if he should be 
limited in the amount of oil that he may take from the common 
source of supply. 

No individual producer in an oil field where the source of 
supply is common has an absolute property in the oil beneath the 
surface until it is raised and reduced to possession and capable 
of being removed or transported at the will of the owner. When 
the same is abstracted from the sand and placed in tanks it has 
the same legal status as property of the owner as wheat in a 
granary, and the state would have no authority to regulate by law 
the manner or under what conditions the oil should be disposed of 
by the owner, unless by reason of quantity or other conditions it 
became a public nuisance. 

Justice White in Ohio Oil Co. v. Indiana, 177 U. S. 205, 44 
L. ed. 737, 20 Sup. Ct. Rep. 576, 20 Mor. Min. Rep. 466, quoted 
from Jones v. Forest Oil Co. 194 Pa. 379, 48 L.R.A. 748, 44 
Atl. 1074, 20 Mor. Min. Rep. 350, as follows: ‘From these cases 
we conclude that the property of the owner of land in oil and gas 
is not absolute until it is actually in his grasp and brought to the 
surface.” 

On page 207, Justice White says: 

“Reviewing ita own [Indiana] previous adjudications which 
we have cited and those of the supreme court of the state of Penn- 
sylvania, to which we have also referred, it was decided that the 
owners of the surface of the land within the gas field, whilst they 
had the exclusive right on their land to sink wells for the pur- 
pose of extracting the oil and gas, had no right of property therein 
until by the actual drawing of the oil and gas to the surface of 
the earth they had reduced these substances to physical possession. 
Tt was further held that in consequence of the nature of the 
deposits, of their transmissibility, of their independence, of the 
rights of all and of the public at large, the state could lawfully, 
exercise the power to regulate the right of the surface owners 
among themselves to seek to obtain possession and to prevent the 
waste of the products in which all the surface owners within the 


area wherein the gas and oil were deposited,.as well as the public, 
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had an invecest, because in the preservation of these substances 
the well-being and prosperity of the entire community was largely 
involved. And it was upon the opinion announced in that case 
that the court rested its decree in the case now under review.”’ 

Again on page 209, Justice White says: 

“It being true as to both animals, fer@ nature and gas and 
oil, therefore, that whilst the right to appropriate and become the 
owner exists, proprietorship does not take being until the particu- 
lar subjects of the right become property by being reduced to 
actual possession.” 

An individual may contract to sell 1,000 quail. At the time 
he made the contract there may be no law preventing him from 
acquiring that number. In the meantime a law may be passed 
limiting the number of quail which one person may acquire. An 
individual may sell a certain amount of oil. If he has this oil 
in storage, there is no law preventing him from filling the con- 
tract. If he has not the oil in storage, he takes his chances under 
the law of extracting the required amount from the common 
source of supply under such limitation as may be imposed by the 
state for the purpose of guarantying to all producers that their 
rights to take their proportion of the oil from the field shall be 
protected. This principle is fundamental, and is supported by 
authorities. 

The authority of the state to protect coequal rights of indi- 
viduals whose rights may depend upon drawing a pro rata share 
of a natural commodity from a common source of supply is not 
new. More than eighteen years ago the supreme court of Colo- 
rado had a similar subject under consideration, wherein certain 
farmers in an irrigated district had to depend upon water from 
one common source of supply.' One of the parties had made a 
contract that he should have a certain amount of water. After- 
wards a law was passed requiring the water to be distributed 
pro rata, according to the ascertained necessities of the indi- 
viduals. 

In the case of White v. Farmers’ Highline Canal & Reser- 
voir Oo. 22 Colo. 191, 31 L. R. A. 829, 43 Pac. 1028, the court 
said: “That part of this contract which attempts to give each 
consumer the right to determine the amount of water to which 


he is entitled with permission to take the same regardless of the 
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rights of other consumers or of the ditch company was declared 
void by the court of appeals.” 

The court further said: 

“The right claimed by the consumer is a right, the exercise 
of which is positively prohibited by the statute of this: state. 

The 3d section provides that it shall be the duty of 
those owning or controlling such canals or ditches to appoint a 
superintendent whose duty it shall be to measure the water from . 
such canal or ditch through the outlet to those entitled thereto 
according to his or her pro rata share. . . . Where there 
are a large number of consumers taking water from the same 
ditch, the excessive use by some may absolutely deprive others 
of water at times when its application to the thirsty soil is ab- 
solutely necessary to prevent the total failure of growing crops. 
So, also, as between different ditches, if one, in case of scarcity, 
takes from a public stream water to which it is not entitled, it 
must be at the expense of others.” 

The court further said: 

“It is said, however, that as the contract under which the de- 
fendant claims in this case was executed prior to the passage of 
the act of 1887, the parties to this action are not bound by that 
statute; . . . this argument has been advanced in many 
cases, but, we believe, never successfully, where, as here, it is in 
opposition to the police power of the state.” 

The court then cites and reviews: Northwestern Fertilizing 
Co. v. Hyde Park, 97 U. S. 659, 24 L. ed. 1036; Buffalo East 
Side R. Co. v. Buffalo Street R. Co. 111 N. Y. 132, 2 L.R.A. 
384, 19 N. E. 63; Bertholf v. O’Reilly, 74 N. Y. 509, 30 Am. 
Rep. 823; People v. Budd, 117 N. Y. 1, 5 L.R.A. 559, 15 Am. 
St. Rep. 460, 22 N. E. 670; Richardson v. Boston, 24 How. 188, 
16 L. ed. 625; Tucker v. Ferguson, 22 Wall. 527, 22 L. ed. 805. 

The court finally holding: ‘So our act of 1887 governing the 
distribution of water by ditch companies carrying water for hire 
is binding upon the parties to this action, notwithstanding the 
agreement of March 22, 1873.” 

The Commission in this case will predicate its order upon the 
authority vested in the Commission by §§ 1, 3, 4, and 5 of the 
law known as the conservation act, and particularly that part 


regulating the equitable taking of oil among the operators. 
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The producers in this case are complaining. It should not 
be overlooked, however, that the public also has an interest in 
the prevention of waste of oil. It may be insisted that the wells 
in the Healdton field may be operated at their maximum capacity, 
and the oil placed in steel storage. Such storage in the Healdton 
field with one year’s insurance costs approximately 25 cents per 
barrel. The maximum market price for oil in that field is now 
30 cents per barrel. Even though there were no waste of oil in 
steel tankage by evaporation, this practice would border on 
economic waste as between the producers. Should one producer 
or several producers force the other producers to install steel 
storage when the oil placed therein is worth but little more than 
the cost of storage, and practically cause the producer to lose all 
of his rights in the proper production of oil from the common 
source of supply? We believe this would be economic waste. 

We should not overlook the fact that the record in this case 
shows that the total production of the field is now 70,000 barrels 
per day. (And from sources outside of the record, it has since 
been increased to eighty or possibly one hundred thousand barrels 
per day, and it is claimed by the producers could be increased to 
150,000 barrels within a very short time.) 

It is shown from the record that the evaporation of oil in steel 
storage is from 10 to 25 per cent of the value of the oil the first 
year. We do not mean in quantity. The lighter and more valu- 
able oils escape. Hence if we consider the minimum amount 
fixed by the witnesses as waste of oil in steel storage to be 10 per 
cent of the value and 80,000 barrels of oil were stored each day 
for one year in the Healdton field, there would be a loss of 8,000 
barrels per day. Would it not be a spectacle for the public to 
assemble each morning and witness the destruction of 8,000 bar- 
rels of a commodity that is absolutely necessary for the prosperity 
and business of the country,—a commodity which, once being 
destroyed, can never be replaced by any artificial means known to 
science? We may raise an excessive agricultural crop such as 
cotton. It may be destroyed, yet another crop can be produced 
It is not so with oil. 

[3] It may be claimed that it is to the interest of the public 
to produce oil in such extravagant and wasteful manner that the 


price thereof may be reduced to 10 cents per barrel. We wit- 
P.U.R.1915E. 


ARDMORE OIL PRODUCERS’ ASSO. v. W. & F. OIL CO. 173 


nessed an appalling example of this at Beaumont, Texas, where 
a great field of oil was discovered and recklessly exploited and 
operated, and the rights of individual owners were destroyed. 
Millions of barrels of this oil were sold as low as 3 cents per 
barrel. It was put upon the market at a price as cheap as one 
could pump and transport water from the Gulf of Mexico. Rail- 
roads installed oil burners; the public used the oil because it was 
cheap. Within a year’s time it was destroyed. Thereupon oil 
burners were torn from industrial plants at great expense; where- 
as, if the oil at Beaumont had been produced so as to prevent 
waste, the oil consumers who had to go back to coal within a short 
time could have continued to burn oil at reasonable prices for 
several years. Thereafter gasolene was again placed on the mar 
ket at 25 cents per gallon and continued at that price for several 
years. oH 

We are now exploiting the greatest oil fields of the world,— 
Cushing and Healdton. This oil should be produced so as to 
prevent waste,—not necessarily to influence the price of crude 
oil, but it should be produced and preserved in such manner as 
not to be destroyed, so that the public, the users and consumers, 
may receive the full benefits therefrom, and in order that reason- 
able prices for the product may be enjoyed by the public at large 
for a number of years. 

When the Healdton and Cushing fields are destroyed this may 
mark the passing of the last great oil fields in the mid-continent. 
Immediately gasolene and fuel oil would advance to the old 
prices of 25 cents per gallon for gasolene and more than $1 per 
barrel for fuel oil. 

The legislature had in mind mainly two bisa when §§ 1 
8, 4, and 5 of this law were passed: First, to regulate the nee 
duction of oil by the operators so that the weaker or small pro- 
ducer would be guaranteed his pro rata part of the oil; and, 
second, that the oil should be produced and preserved in such 
manner that the public would enjoy the full benefits thereof at 
reasonable prices, not only for the present time, but for years to 
come. 

It is insisted that more or less confusion will necessarily arise 
because of different producers selling oil individually. By the 


co-operation of the producers § 4 of the act can be carried out, 
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and the oil prorated and all contracts filled with but little, if any, 
difficulty. It would be unreasonable to prevent oil to be taken 
from the sand because some producer may refuse to participate in 
the market, thereby causing other properties in the field to be 
shut down. When a producer is given a reasonable opportunity 
to deliver his pro rata part of the oil being taken from the sand, 
and he fails to embrace that opportunity, he should thereafter be 
estopped from asserting his right to prevent others in the com- 
mon source of supply taking oil in the meantime. 

[4] The operation of this law, to a large extent, will have the 
effect of making all purchasers of oil common purchasers to the 
extent of giving all parties who had not otherwise run their pro 
rata share of oil an opportunity to participate in the fulfilment of 
this contract. Otherwise the party making the contract would be 
limiting his ability to fulfil the same to the extent of his pro rata 
of oil being taken from the field. It is immaterial whether the 
oil is run by a common purchaser, common carrier, or otherwise. 
The total amount taken from the field must be produced by the 
different producers, or an opportunity given the different pro- 
ducers to participate in the production of the amount so taken. 

[5] Wherefore the Commission considers, orders, and ad- 
judges that, in order to prevent waste and to regulate the taking 
of oil from the common source of supply, and to prevent the in- 
equitable and unfair taking of oil from the common source of 
supply in the Healdton field, the following rules and regulations 
are hereby made and established: 

(1) The practice, plan, or device of placing or holding crude 
oil in earthern reservoirs (sometimes called pond storage) hereto- 
fore in use in the Healdton field, is hereby discontinued and pro- 
hibited. 

(2) The use of wooden or steel storage is permitted under the 
limitations, restrictions, and qualifications hereinafter found. 

(3) No operator (person, firm, or corporation, having the 
right to drill into and produce oil from the common source of 
supply) shall take from the potential production of the Healdton 
field more than his fair and equitable proportion thereof, and in 
order that the potential production of said field may be deter- 
mined for the purpose of establishing a basis for the fair and 


equitable taking of oil from the common source, it is ordered that 
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A. L. Walker, heretofore appointed as agent for the Commission, 
or his successor in office, make a gauge of each oil well im said 
field, and as its rules and regulations for the taking or making of 
such gauge, the Commission authorizes its agent to use and uni- 
formally apply the method and plan now recognized and in 
common use. 

(4) That upon ascertaining the potential production of the 
field, the agent of the Commission shall thereupon ascertain the 
transportation or market facilities, and ascertain the amount of 
oil necessary to meet the daily market demands. 

(5) That the daily actual production of the oil field shall be 
restricted and confined to such a quantity as is necessary to sup- 
ply the probable daily market demand with the exception herein- 
after provided ; that is to say, the raising of the oil from the sand 
or the production from the common source of supply shall be 
done by the operators in said field only to the extent of the 
amount necessary to meet the ascertained daily market demands, 
and under the conditions set forth in the rules and regulations 
of the Commission. . 

(6) The capacity or potential production of each well in said 
field shall be ascertained in the manner and by the means above 
outlined, and thereupon the owner in the operation thereof shall 
be restricted in raising oil from underground to the surface to the 
following extent; that is to say, the agent of the Commission in 
said field shall, in accordance with these rules, ascertain the 
ratio of the daily market demand to the potential production, and 
then the actual production shall be limited to the market demand, 
and in supplying the market demand the operators shall be per- 
mitted to produce ratably, that is to say, only such a per cent of 
the possible production of each well as is necessary to make up 
upon the whole the daily market demand. 

(7) In order to guard against unforeseen casualties and con- 
tingencies, and to the end that the market may not at any time 
be deprived of an adequate supply, the use of wooden or steel 
storage permitted as aforesaid is hereby authorized for the stor- 
age of the whole or potential production of any well or number 
of wells on any one lease or property for a period of ten days, 
but in running the oil so produced, it shall be run according to 


the fair and equitable pro rata of the operator according to the 
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plan hereby established ; or, in other words, if an operator chooses 
to accumulate his whole possible production for a period of tem 
days, then upon the sale of the same he shall be wholly precluded 
and prohibited from raising any other oil from the sand to the 
surface until he is due another run upon the pro rata basis. 

(8) The Commission in avoidance of any controversy perti- 
nent to the legal status of common carrier and common purchaser 
runs applies the rules and regulations wholly, and therefore both 
directly and indirectly, to the production of oil, and not to the 
marketing of the same, or rather to the raising of the oil from 
the sands to the surface, and hereby authorizes its agent, in the 
regulation of fair and equitable production as aforesaid, to pro- 
hibit the raising of oil from the sands to the surface, except such 
as can be marketed under these rules and regulations. 

(9) The storage of 011 by any common purchaser or purchasers 
bought ratably in open market bona fide to be held as stock under 
the usual custom of the trade for the purpose of refining or for 
sale to the consumer is not prohibited by the rules hereinbefore 
prescribed. 

(10) These rules shall not be interpreted so as to require the 
oil to be produced ratably each day, but the amount produced 
from any one well within a period of thirty days shall not exceed 
the pro rata permissible daily production. 

This order shall be in full force and effect on and after its 
publication as required by law. 

Corporation Commission. George A. Henshaw, Commissioner, 
W. D. Humphrey, Commissioner. 


Chairman Love did not participate in the consideration or 
promulgation of this order on account of sickness. 


Note.—After the handing down of the above order, the agent of 
the Commission requested instructions regarding the production 
and sale of oil in excess of the producers’ pro rata share of the oil 
deposit, both prior and subsequent to the date of the oil conservation 
act. Mr. Commissioner Humphrey stated that operators with oil 
above ground might sell such supply ratably to common purchasers, 
up to date of the law or since that time, provided the production 
accumulated prior thereto; and if any producer had taken more than 
his ratable proportion or just and equal share from the common 
source of supply since the date of the law, that the agent should so . 


adjust matters as to equalize the production ratably since that date 
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to the end that the common owners of the common supply might 
enjoy ratably their common rights. Mr. Commissioner Henshaw 
concurred in the instructions, with the suggestion “that in cases 
where the common purchaser had not taken the full pro rata share 
of a producer prior to the enactment of the law, because such pro- 
ducer had sold oil to others than a common purchaser and had in 
fact taken his full pro rata share from the common source of supply, 
such common purchaser may perform his duty under the law as it 
existed at that time, provided the producer has oil in storage from 
which the deficiency in his pro rata runs to the common purchaser 
may be made; but that such producer should not take oil at this time 
from the common source of supply to make up this deficiency.” 
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Automobiles — Jitneys— Common carriers=— Public service business 
— Jurisdiction of Commission. 

1. Jitneys operated in the same portion of a city in which street 
cars are operated and in more remote parts where there are no car 
lines, maintaining regular routes, schedules, and service, carrying in- 
discriminately all persons desiring to ride, and charging a uniform 
fare, are common carriers of persons, and are also engaged in a public 
service business, within the operation of a statute extending the juris- 
diction or the Commission over common carriers of passengers and those 
engaged in any public service business, irrespective of whether the opera- 
tors are a corporation, firm, or individual. 


Constitutional laric — Delegation of powers — Jitneys. 

2. The legislature has the power to grant to the Public Service 

Commission the right to regulate and control the operation of jitneys. 
Automobiles — Jitneys — Regulation — Power of Commission. 

3. Under the Public Service Commission act, which requires every 
pereon, firm, or corporation engaged in a public service business to 
maintain adequate and suitable facilities, and to give reasonable. sefe, 
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and sufficient service without discrimination, and empowers the Com- 
mission to enforce such facilities and service, the Commission has the 
right to regulate and control the operation of jitneys which are common 
carricrs of persons and engaged in a public service business. 


Automobiles — Jitneys — Exclusive regulation by local authorities, 

4. The West Virginia Commission deemed it unwise or unnecessary 
to establish rules and regulations for the operation of jitneys in a city 
whose charter power in such respect was much broader than that of 
the Commission and had been exercised by the enactment of a compre- 
hensive ordinance, and which city could supervise and control jitneys 
more effectively than the Commission. 


Discrimination — Jitneys — Negroes. 
5. A complaint against operators of jitneys for refusing to carry 
negroes was dismissed without prejudice upon their having abated the 
discrimination. 


[August 19, 1915.) 


Petition of James Smith et al. charging defendants with un- 
lawful discrimination in the carriage of passengers in the opera- 
tion of jitney busses, etc., and asking for relief; dismissed with- 
out prejudice. 

Petition of Charleston Interurban Railroad Company, a cor- 
poration, charging defendants with unlawful discrimination, etc., 
and asking supervision and regulation of jitney bus business in 
city of Charleston ; dismissed without prejudice. 

In re jurisdiction, rules, and regulations relative to the opera- 
tion of jitney busses. 

Appearances: Herbert Fitzpatrick, Governor W. A. MacCor- 
kle, T. S. Clark, and W. G. MacCorkle, counsel for petitioner 
Charleston Interurban Railroad Company; Geo. W. McClintic 
and C. R. Kimbrough, counsel for petitioners James Smith et al. ; 
W. W. Werts, counsel for defendants; John Marshall, attorney 
for Parkersburg, Marietta Interurban Railway Company; Smith 
Hood, superintendent M. V. T. Company; Geo. I. Neal, attorney 
for Ohio Vallev Electric Railway Company ; Fred Paul Crosscup, 
president Charleston-Dunbar Traction Company; S. B. Avis, 
attorney for Public Service Commission. 

Morgan, Commissioner: James Smith, Bernard Clare, and 
Alfred Graves, complainants, filed their joint petition on the 
6th day of July, 1915, against Howard Nunnelly, A. Farrell, 
Wm. Hanshaw, and the persons owning and operating on the 


streets of Charleston, West Virginia, motor busses bearing auto- 
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mobile licenses of the state of West Virginia Nos. 9882, 5290, 
3642, 1430, 5715, 909, 5010, 1884, 1335, 5285, 5050, 2167, 
5903, 1462, 853, and 665, defendants, alleging that said com- 
plainants were citizens and residents of the city of Charleston, 
and that they were negroes; that the defendants (the names of 
the persons operating the busses bearing the above numbers being 
to said complainants unknown) were engaged in the business of 
common carriers in the city of Charleston transporting for hire 
upon, along, and over the streets and highways of the said city 
by means of automobiles or motor busses, commonly known as 
Jitney busses, and that said defendants and each of them had 
violated the Constitution and the acts and laws of the state of 
West Virginia by declining and refusing to receive and carry 
said complainants as passengers on account of their being mem- 
bers of the colored race; that said refusal] on the part of said 
defendants to receive and carry complainants was an unlawful 
discrimination, and that said discrimination was unreasonable, 
unlawful, and unjust, and that the service established and main- 
tained by said defendants was not reasonable, safe, sufficient, just, 
and fair, and praying that the Commission enter an order com- 
manding said defendants, and each of them, to cease and desist 
from the violations of the acts and laws referred to in said 
petition, and for other relief. 

On the same day an order was entered requiring the defendants 
to satisfy said complaint, or make answer thereto within ten days 
after service on them of a copy of said order. 

On the 19th day of July, 1915, the defendants filed their 
joint answer to said petition, admitting that they were the owners 
and operators of said motor busses, commonly known as Jitney 
busses, and that they were operating the same upon, along, and 
over the streets of Charleston, for hire, by transporting persons 
from one point to another for the sum of 5 cents, and that it 
might be true that some of the drivers of said jitney busses 
(through ignorance of the law) had refused to carry persons of 
the negro race in said vehicles; said defendants alleging in their 
said answer that they would henceforth comply strictly with the 
law, and that from the time of filing of said answer and forever 
afterward they would carry any and all persons, regardless of 


color or previous conditions of servitude, to any and all points 
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180 WEST VIRGINIA PUBLIC SERVICE COMMISSION. 


within the city of Charleston. Defendants further stated that 
they did not object to the Commission entering any reasonable 
order in the case, but denied the jurisdiction of the Commission 
in the premises. 

The Charleston Interurban Railroad Company, a corporation 
duly created and organized under the laws of the state of West 
Virginia, on the said 6th day of July, 1915, filed its petition 
against Clyde Smith and other persons, whose names were alleged 
to be unknown to said petitioner, engaged in the business of com- 
mon carriers upon the streets and highways of the city of Charles- 
ton, by use of vehicles commonly known as jitney busses, alleging, 
among other things, that it was carrying on the business of a 
common carrier by operating a street railroad in the city of 
Charleston, and other places adjoining and near said city, and 
that it had expended in the construction, maintenance, and equip- 
ment of its said railroad more than $1,000,000; that it paid an 
annual license tax for the use of the streets of the city $100 
per mile of its track; that it was operating its cars in the city of 
Charleston under a franchise granted by said city to its lessor, the 
Kanawha Valley Traction Company; that it had provided itself 
and was equipped with a sufficient number of modern, comfort- 
able cars to afford ample accommodations for the public desiring 
to travel thereon; that it had in every respect complied with the 
laws of the state of West Virginia, and with the numerous re- 
quirements of its franchise, and discharged its duties and obliga- 
tions as a common carrier of persons upon and over its lines of 
street railway ; that the defendants were engaged as common car- 
riers of persons, for hire, in and upon the streets and highways 
of the city, in vehicles known as jitney busses, in competition 
with petitioner, and that said defendants did not maintain any 
routes or schedules, and did not furnish a regular service in any 
part of the city; that they did not pay any license tax to said city, 
or any compensation for the use of the streets of said city; that 
they did not run at regular times and on regular routes, but 
vathered at congested places of traffic where patrons of petitioner 
assembled to board its cars and sought to induce such patrons to 
ride in their jitney busses instead of upon cars of petitioner; that 
the lives of persons upon the streets, and safety of persons riding 


in the busses, were endangered; that the owners and drivers of 
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said vehicles were wholly without responsibility and regulation ; 
that they refused to carry persons of the negro race in their vehi- 
cles, upon like terms and conditions that they carried persons of 
other races; that they were carrying on their business in an un- 
reasonable, unsafe, unfair, and unjust manner to petitioner and 
to the public, and praying that the Commission would enter an 
order fixing such lawful and reasonable rates and practices, rules 
and regulations, governing the business of said defendants as 
should be proper and just, etc. 

On the filing of the foregoing petition an order was entered re- 
quiring the defendants to satisfy said complaint, or make answer 
thereto within ten days after the service of a copy of said order. 

On the 19th day of July, 1915, an answer on behalf of all the 
defendants referred to in the foregoing petition was filed, in 
which it was admitted that the plaintiff was a duly organized 
corporation, and was operating its cars in the city of Charleston 
under a franchise from said city, in the manner set forth in said 
petition. Said defendants further admitted that they were oper- 
ating jitney busses upon, along, and over the streets of the city of 
Charleston for hire, and charging the sum of 5 cents for carrying 
a passenger to any point of the city; that they were carrying and 
offering to perform a service similar to that of petitioners, and in 
addition to carrying passengers to points on the streets of the city 
touched by the street cars, defendants averred that they carried 
passengers to the remote parts of the city where the street cars did 
not run. Defendants denied that they did not maintain anv 
routes or schedule, and did not furnish regular service in any 
part of the city ; denied that they did not pay a license tax to said 
eity for operating their busses; alleged that they paid annually 
to said city the sum of $5 for each vehicle, also a license tax to the 
state of West Virginia, and that after the 28th day of July, 1915, 
they would be compelled to pay to the city an annual license tax 
of $24 for each vehicle. They denied that they solicited business, 
but only carried persons on request; further denied that they en- 
dangered the lives of their passengers, alleged that only exper- 
lenced men operated said busses, and that they were operated with 
great care. Defendants denied that they were conducting an ir- 
regular business, without control or regulation, and in such a 


manner as to most seriously injure petitioner or other persons. 
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Defendants averred that they tendered with said answer their 
schedule of rates, and that they had established and maintained 
adequate and suitable facilities for carrying on the business as 
common carriers, and that the service given the public was being 
performed in a reasonable, safe, sufficient, just, and fair way; 
denied that they were giving undue and unreasonable preference 
and advantage to certain localities; denied that they were sub- 
jecting certain persons of the negro race to undue, unreasonable 
prejudice and disadvantage; averred that they were carrying and 
would continue to carry any and all persons of the negro-race that 
desired to be carried. It was further alleged in said answer that 
an ordinance had been passed by the city of Charleston, which 
would become effective on July 28, 1915, requiring all drivers of 
jitney busses to give bond in the penalty of $2,500 for the faith- 
ful and careful operation of said vehicles. Defendants prayed 
that the prayer of petitioner be denied, and that they be allowed 
to operate their said vehicles under the ordinance of said city. 

On the 6th day of July, 1915, after the filing of the foregoing 
petitions, the Commission, of its own motion, issued a formal 
notice of a conference or hearing to be held at the office of the 
Commission, in the city of Charleston, on the 28d day of July, 
1915, for the purpose of considering 

“(1) Whether or not the Commission has jurisdiction over 
persons engaged in the business commonly known as jitney bus 
business ; and 

(2) If the Commission has such jurisdiction, what rules and 
regulations, if any, it should adopt governing such business.” 

Public notice of said conference or hearing was given through 
the press. The parties to the foregoing proceedings were notified 
that the questions arising in said petitions and answers would all 
be considered and heard together at said conference or hearing; 
and an opportunity was given to all parties interested in said pro- 
ceedings, or the questions arising on said notice, to appear and be 
heard. 

A hearing was had on said petitions, answers, and notice (both 
eases being heard together), at Charleston. on the 23d day of 
July, 1915, at which time learned and instructive arguments were 
delivered on the questions under consideration, and since said 


hearing elaborate briefs have been filed with the Commission. 
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No evidence was introduced at said hearing except “an ordinance 
regulating the operation of motor vehicles (commonly known as 
Jitney busses, ete.),”” which was passed by the common council of 
the city of Charleston on the 28th day of June, 1915, was filed on 
behalf of the defendants, and, on motion, leave was granted the 
Charleston Interurban Railroad Company and Clyde Smith et al. 
to file an agreed stipulation of facts, which was later filed with 
the Commission. 

[1] The first question to be considered and determined is 
whether this Commission has jurisdiction over the operation of 
Jitney busses in the state. If it has such jurisdiction, it derives 
same under § 3, chapter 8, Acts of the Legislature 1915, which 
provides : 

“The jurisdiction of the Gaceiaia shall extend to and in- 
clude: 

“(a) Common carriers, railroads, street railroads, express 
companies, sleeping car companies, freight lines, car companies, 
toll bridges, ferries, and steam and other boats, engaged in the 
transportation of freight and passengers; . . . (c) All 
other public service corporations and all persons, associations, cor- 
porations, and agencies employed or engaged in any of the busi- 
nesses hereinbefore enumerated.” 

Then follows this broad provision: 

“The words ‘Public Service Commission’ used in the act shall 
include all persons, association of persons, firms, corporations, 
municipalities, and agencies engaged or employed in any business 
herein enumerated or in any other public service business whether 
above enumerated or not, whether incorporated or not.” 

It will be readily observed that, if the Commission has juris- 
diction in these proceedings, it will be because the defendants are 
engaged in the business of “common carrier,” or that of “public 
service,” or both. It matters not whether the business is carried 
on by a corporation, firm, or individual, the gist of the matter 
being the kind of service rendered. 

It is admitted by the answer of the defendants that they are 
engaged in performing and offering to perform a service similar 
to that being performed by the petitioner, the street railroad com- 
pany, and that in addition to operating in the same portions of 


the city in which said petitioner operates, said defendants carry 
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and transport passengers to remote parts of the city where street 
cars are not operating, and that they maintain regular routes, 
schedules, and service, and that they carry indiscriminately any 
and all persons desiring to ride in said vehicles at the uniform 
charge of 5 cents. 

It is stipulated in the agreement between petitioner, Charles- 
ton Interurban Railroad Company, and defendants, Clyde Smith 
et al., filed in this case, that the jitney busses in the city, engaged 
in the business as carriers, are consolidated and combined into an 
association, and that said association controls the jitney bus 
traffic of the city. 

At common law the term “common carrier” did not embrace a 
earrier of passengers, the term applying to carriers of goods only, 
and creating the liability of an insurer of the goods so carried. 
Our statutes nowhere define the term ‘“‘common carrier.” How- 
ever, the supreme court of the state in Gillingham vy. Ohio River 
R. Co. 35 W. Va. page 588, 14 L.R.A. 798, 29 Am. St. Rep. 827, 
14 S. E. 248, defines a common carrier of passengers as one who 
undertakes, for hire, to carry all persons indifferently who may 
apply for passage so long as there is room, and there is no legal 
excuse for refusing. 

The Illinois Public Utilities Commission, under “An Act to 
Provide for the Regulation of Public Utilities,” has recently de- 
cided that where “‘the owner of a number of automobiles who 
advertised in various newspapers and through printed circulars 
that he is engaged in the business of transporting passengers by 
motor busses over and along certain designated streets in a city, 
and has specified in such advertising the routes to be taken by his 
motor busses, the rate of fare to be charged and a time schedule, 
and who has held himself out to the public as a common carrier 
for hire, offering to transport all persons desiring to ride along the 
routes taken by his motor busses, is a common carrier of persons, 
and consequently a public utility within the meaning of the 
Public Utilities act.” 

And the Georgia Railroad Commission, under an act of the 
legislature of that state, similar in many respects to our statute, 
recently held that where a jitney association had its regular adver- 
tised routes, schedules of charges, and the service offered and 


rendered by it was common to all the public, it rendered to 
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the public practically the same character of service as that ren- 
dered by an electric trolley system, and was therefore a common 
carrier of persons. 

It was contended in that case, as has been suggested in this 
proceeding, that if the Commission undertook to regulate the 
Jitney it must exercise the same powers as to taxicabs, hacks, 
drays, and other like minor carriers, but the Commission stated 
in its opinion in the Georgia case that the hack and dray business 
was different to that of the jitney association, in that they “Had 
no definite routes or charges. Practically every service rendered 
by them is a special service rendered to an individual or individ- 
uals . . . The vehicle for the time is exclusively for his 
use, and, without his consent, no one else can enter it.” 

Thus, clearly indicating that it was the character of the service 
rendered that must be looked to in determining the question of 
regulation. 

Wyman on Public Service Corporations, vol. 1, § 187, says: 
“The latest development in urban service . . . is the taxi- 
cab. These, being automobiles, are subject to peculiar regulation 
in their use of the highways. All the general laws governing the 
operation of automobiles relate to them, and a special license is 
often necessary for these who engage in the business for hire. If 
they ply the streets for hire they are undoubtedly holding them- 
selves out as common carriers of passengers.” 

Section 160: “The conception of carriage itself involves not 
only transportation, but control during the transit. To be com- 
mon carriage this particular business must be upon the basis of 
public service.” 

Bouvier’s Law Dictionary: “Such as undertake, for hire, to 
carry all persons indifferently who may apply for passage, so 
long as there is room and there is no legal excuse for refusing.” 

Applying the rule as enunciated by the supreme court in the 
Gillingham Case, and as laid down by Judge Poffenbarger in an 
able opinion in the case of Ex Parte Dickey, — W. Va. —, 
L.R.A. —, ante, 98, 85 S. E. 781, in which it was held that 
(meaning jitney bus operators) were engaged in the common car- 
riage of persons and also in the public service, and the doctrines 
laid down by the Illinois and Georgia Commissions, and numer- 


ous other authorities cited and that might be cited, which we be 
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lieve to be sound in principle, the Commission is of the opinion 
that the manner in which the jitney busses are operated in the 
city of Charleston places them in a class with the street cars of 
said city as common carriers of persons. 

It necessarily follows that if they are common carriers of per- 
sons they are likewise engaged in a public service business. 

It is such a public service that can and should be regulated, 
and, if so, how ? 

In the case recently decided by the supreme court of this state, 
Ex Parte Dickey, heretofore cited, Dickey had been arrested for 
violating an ordinance passed by the Commissioners of the city of 
Huntington, limiting the operation of jitney busses, and applied 
for his discharge on a writ of habeas corpus. In considering the 
question of the constitutionality of the ordinance, the court, 
among other things, said: “Under the broad power given by this 
charter” (meaning the charter granted by the legislature to the 
city of Huntington) “to grant, refuse, and revoke licenses to 
hotel keepers and operators of vehicles kept for hire, and to reg- 
ulate them for the interest and convenience of the inhabitants of 
the city, the commissioners may do anything respecting these sub- 
jects that the legislature itself could do, and as we have shown, 
that power is almost unlimited.” 

The court held in that case that the city of Huntington had 
the “power to prescribe the routes and hours of service of motor 
vehicles, commonly called ‘jitney busses, . . . and to re- 
quire from them idemnity against injury to persons and property 
occasioned by the operation thereof.”’ 

[2, 3] If the legislature can vest a municipality with power 
to regulate and control the operation of vehicles, no reason is per- 
ceived why it could not grant similar powers to the Public Service 
Commission. 

Section 4 of the Public Service Commission act provides that 
“every person, firm, or corporation engaged in a public service 
business in this state shall establish and maintain adequate and 
suitable facilities, and shall perform such service in respect there- 
to as shall be reasonable, safe, and sufficient, and in all respects 
Just and fair. A 

Section 5 provides that “the Commission is hereby given the 


power to investigate all methods and practices of public service 
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corporations, and to require them to conform to the laws of the 
state . . . and change or prohwit any practice, device, or 
method of service in order to prevent undue discrimination or 
favoritism as between persons. . . .” 

Section 7 provides that “it shall be unlawful for any public 
service corporation subject to the provisions of this act to make or 
give any undue or unreasonable preference or advantage to any 
particular person, company, firm, corporation, or locality, or any 
particular character of traffic or service, in any respect whatso- 
ever, or to subject any particular person, firm, corporation, com- 
pany, or locality, or any particular character of traffic or service, 
to any undue or unreasonable prejudice or disadvantage in any 
respect whatsoever.”’ [W. Va. Anno. Code 19138, chap. 150, 
§§ 639, 640, 642. ] 

Having ascertained that the manner in which the jitney busses 
are operating in the city of Charleston stamps them as common 
carriers of persons, and that they are engaged in a public service 
business, and that the legislature has the power to grant Commis- 
sions and municipalities, and bodies of like character, the right 
to regulate and control the operation or business of said vehicles, 
it is apparent that said right is granted to the Public Service 
Commission by the provisions of the statute above quoted. 

[4] As to the extent of the jurisdiction and powers of the 
Commission in respect to the regulation of said business it is not 
necessary at this time to decide. 

That the jitney business should be regulated cannot seriously 
be denied. The enterprise sprang into being throughout the 
country so suddenly, and in many places with such gigantic pro- 
portions, that the public was amazed. The streets of the cities 
suddenly filled with its vehicles, which run to and fro, without 
regulation, and in many instances without responsibility. It may 
operate in the congested parts of the city alone, and at any hour 
it desires. On the other hand, the trolley companies that have 
expended vast amounts of capital in installing their systems and 
equipping themselves for the use and benefit of the public, as 
well as for their own benefit, are obligated to run their ex- 
pensive plants every day, “at all hours, under all weather condi- 


tions. They must give service whether there are passengers or 
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not.” In a great many instances they carry passengers distances 
that are unprofitable, and ‘operate their cars under stringent 
regulations. 

It would certainly be unjust and unfair, and, in fact, a rank 
discrimination, to impose the burden of regulation on one class of 
common carriers, and not subject another class, performing al- 
most identically the same class of service, to any regulation what- 
ever. 

As was well said in one of the briefs filed in this case: “One 
carrier might conduct its business as it saw fit and indulge in 
practices that were unfair both to its competitor and to the gen- 
eral public, which might result in the destruction of the compet- 
itor which was regulated, and the survival of the carrier which 
could not be regulated and which, when its competitor was put out 
of business, could run its business as it pleased, to the detriment 
of the general public.” 

It could reduce its service at will or withdraw it absolutely. 
Without regulation it might become a detriment instead of a 
benefit to the public. 

There is no just reason why the jitney i business should not 
be subjected, like other common carriers of persons, to reasonable 
regulations. Its future success is largely conjectural. If it 
should develop that it is a better and cheaper means of transporta- 
tion of passengers than that of the trolley systems, they may be 
eventually supplanted by it. As was stated in the Georgia case, 
hereinbefore cited, such regulation should not “be exercised for 
prohibitory or strangulation purposes.” The problem of regula- 
tion should be approached in a rational manner, with a view of 
protecting the rights of the people as well as those of private in- 
terests. 

The charter granted the city of Charleston by the legislature, 
among other things, provides: 

“The council of said city shall have and is hereby granted the 
power . . . to have control of all streets, avenues, roads, 
alleys, and grounds for public use in said city, and to regulate the 
use thereof and driving thereon; . . . to make suitable and 
proper regulations in regard to the use of the streets, public 
places, sidewalks, and alley: by street cars, foot passengers, ani- 
mals, vehicles, motors, automobiles, traction engines and cars, and 


to regulate the Tune and operation of the same so as to prevent 
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obstruction thereon, encroachment thereto, injury, inconvenience, 
or annoyance to the public; . . . to license, tax, regulate, or 
prohibit . . . things or business on which the state does or 
may exact a license tax.” 

The council of the city of Charleston on the 26th day of June, 
1915, passed an ordinance entitled: 

“An Ordinance Regulating the Operation of Motor Vehicles 
(Commonly Known as Jitney Busses), and Providing for the 
Issuance of Permits to Owners and prvers thereof, and Erne 
ing Penalties for the Violation thereof.’ 

Said ordinance makes it unlawful for any person, firm, or cor- 
poration, either as principal, agent, or employee, to use or occupy 
any public street in the city of Charleston, with a motor vehicle, 
in the manner defined in the ordinance, without a permit or 
license. It imposes an annual license tax of $24 for each vehicle, 
requires bond in the penalty of $2,500, conditioned that the 
operator will not violate any of the provisions of the ordinance, 
and that he shall pay any and all lawful claims for damages for 
injury to persons or property sustained by passengers in such 
vehicles, or by any other person or persons that may be killed or 
injured or suffer damages to property by reason of the operation 
of said motor vehicles. It requires the vehicles to be operated by 
experienced drivers; designates the section of the city where said 
vehicles shall operate, requires them to operate certain hours of 
the day and not less than six days in each week, and requires them 
to carry any and all persons, indiscriminately, that offer them- 
selves for carriage and tender the fare. Said ordinance contains 
many other requirements and restrictions not hereinbefore 
enumerated, which said ordinance, under the provisions of the 
charter of said city, became effective on the 28th day of July, 
1915, —five days after the hearing of these cases before the Com- 
mission. 

By reference to the charter of the city of Charleston and to the 
acts of the legislature creating the Public Service Commission, 
it will be readily observed that the powers of regulation over the 
operation of the business under consideration, granted by the 
legislature to the city of Charleston, are much broader than those 
granted the Commission. In addition to this fact, the municipal 


authorities, under whose constant observation a business is being 
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operated, can regulate, control, and supervise said business far 
more effectively than can a board or commission not so situated. 

The petitions in this proceeding were both filed after the 
passage of the said ordinance by the council of the city of Charles- 
ton, but before it went into effect, and before it could possibly be 
known whether or not the provisions of this ordinance would 
operate so as to furnish proper and adequate regulation of the 
jitney business. 

It should not be, and it is not, the intention of the Commission 
to interfere with the local authorities in the regulation of purely 
local matters, over which the local authorities have full and com- 
plete jurisdiction and control. 

The Interstate Commerce Commission in the case of Hastings 
M. Co. v. C. H. M. & St. P. R. Co. said: “The Interstate Com- 
merce Commission may, in its discretion, decline to interfere 
with rates, etc., mainly local in their bearings, where it is clear 
that the Railroad Commission of the state has ample authority 
in law and perfect control over the situation.” 

It would appear that inasmuch as the matters in controversy 
are purely local, and that the loca] authorities have ample regu- 
latory powers over the operation of the business in question, and 
are now regulating said business, that this Commission should 
not interfere with the operation thereof, and that it should re- 
main, for the present at least, under the supervision and control 
of the municipal authorities of the city of Charleston. 

[5] In regard to the complaint against defendants in refusing 
to carry passengers who were members of the colored race, the 
defendants by their answers have admitted that this was an un- 
lawful discrimination, and agreed to carry thereafter all persons, 
regardless of race, color, or previous conditions of servitude. So, 
having conceded the relief asked for in this particular, it is un- 
necessary to enter into a discussion of this question. 

The Commission is therefore of the opinion, for the reasons 
hereinbefore stated, to dismiss the petition of James Smith et al., 
and of the Charleston Interurban Railroad Company, without 
prejudice to said petitioners to apply at any time in the future to 
said Commission for redress of any grievances affecting them, or 
either of them, and it is accordingly so ordered. | 

Tse Commission does not deem it necessary at this time to pro- 
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mulgate any rules relative to the regulation of the jitney bus busi- 
ness. 


Northcott, Chairman, Dawson, Commissioner, concur, 





ARKANSAS SUPREME COURT. 


ROWLAND et al. 
v. 
SALINE RIVER RAILWAY COMPANY. 


[No. 48.] 
(— Ark. —, 177 8. W. 896.) 


Service — Ratlroads — Duty to render. 

1. The acceptance by a railroad company of its franchise privileges 
imposes upon it the duty of operating the railroad when constructed 
in the manner and for the purposes contemplated by its charter, which 
duty it may be compelled to perform by mandamus or other proper 
proceedings. 

Service — Railroads — Statutory duties — Rendered at loss. 

2. A railroad company may be compelled to perform its statutory 
duty to operate its road, although some pecuniary loss may result from 
rendering such service. 


Orders — Unreasonabdileness — What constitutes — Operation of road at 
loss. 

3. The fact that an order of a Railroad Commission, compelling the 
operation of one train each way daily over a railroad, is likely to cause 
pecuniary loss to the carrier, is not, of itself, sufficient to make the 
order arbitrary or unreasonable, but it is a circumstance to be consid- 
ered. 

Orders — Unreasonablenesa — Operation of railroad at loss. 

4. An order of the Railroad Commission requiring the operation of 
one train for passengers and freight each way daily over a railroad 9 
miles in length is arbitrary and unreasonable, where the railroad runs 
through a sparsely settled country, the receipts from such service cost- 
ing $50 per day will not amount to $10 per day, it will cost a large 
sum to make the track safe for passengers, the company is heavily 
in debt, and is unable to procure any funds to operate its road, and 
the lack of means is not the result of mismanagement. 

Courts — Powers — Unreasonableness of order of Commission. 
5. The question whether or not an order of the Railroad Commis- 
sion is reasonable is for the court. 
Injunction — Restraint of enforcement of unreasonable orders. 
6. Injunction is the proper remedy to curb an abuse of power by 
P.U.R.ID15E. 
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the Railroad Commission in issuing an arbitrary and unreasmable order 
compelling the operation of trains. 


{June 14, 1915.] 


From a judgment of the Pulaski Chancery Court for the 
plaintiff in an action by the Saline River Railway Company 
against the Railroad Commission and a prosecuting attorney for 
an injunction restraining defendants from enforcing an order of 
the Commission requiring the railroad company to operate its 
road, the defendants appealed. Affirmed. 

Appearances: Wynne & Harrison for appellants; S. Brun- 
didge and Harry Neelly for appellee. 


Statement by Hart, J.: 

The Saline River Railway Company instituted this action in 
the chancery court against the Railroad Commission and the 
‘prosecuting attorney of the tenth judicial circuit of this state to 
restrain them from further proceeding to compel said railway 
company to operate its line of railroad. The facts are as follows: 

The Saline River Railway Company was organized in 1901, 
and constructed a railroad from Draughon, a station on the 
Cotton Belt Railroad in Cleveland county, Arkansas, to the 
town of New Edinburg, a distance of 9 miles. The road was 
completed and put in operation in December, 1901. Later it 
was extended to Glenn. The road was organized primarily for 
the purpose of hauling logs to the Saline River Lumber Com- 
pany, whose plant was located at Draughon. The stockholders 
of the company also hoped that by the time all the logs of the 
lumber company were hauled the company would be developed 
to such an extent that there would be sufficient travel and busi- 
ness to justify the continued operation of the road. The cost 
of constructing the railroad and its rolling stock and equipment 
was $75,000. 

In the summer of 1913 the Saline River Lumber Company 
had cut all its timber along the line of the road and began the 
work of removing its plant from the station of Draughon. 
Draughon is a town of about 150 inhabitants, and it is con- 
ceded that there will be only fifteen or twenty persons left after 


the lumber company’s plant has been removed. New Edinburg 
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ig a town of about 300 population, and the intervening country 
between it and Draughon is sparsely settled. 

The railroad company operated two trains each way daily 
upon its line of road from December, 1901, until August, 1913. 
At that time service from New Edinburg to Glenn was discon- 
tinued, and the tracks torn up between these two points. The 
road was continued to be operated between Draughon and New 
Edinburg until November, 1913, when the train service was 
discontinued, because there was no money with which to operate 
the road. On December 6, 1913, the Railroad Commission of 
the State of Arkansas made an order directing the railway com- 
pany to resume passenger and freight service between Draughon. 
and New Edinburg, and, as above stated, this suit was brought - 
to enjoin the enforcement of that order. The order provided 
that the railroad company should operate one train each way 
daily between Draughon and New Edinburg. The company 
has no property except its road, track, and equipment, which are 
worth $18,000. The track is now badly out of repair, and it 
would take $5,000 to place it in repair so that trains could be 
run on it with safety. The actual cost of operating one train 
each way daily between Draughon and New Edinburg is $50 
per day. The total receipts from passenger and freight service 
amount to not more than $10 per day. The railroad company 
since some time in January, 1914, has not operated a train over 
its line daily, but only does so at infrequent intervals to haul 
freight to the town of New Edinburg, and this, the officers say, is 
done merely for the accommodation of the inhabitants of that 
place. There is some testimony tending to show that the officers 
of the railroad company contemplate dismantling the road. The 
olficials have made repeated attempts to sell the road for $18,- 
050, the value of the rails, rolling stock, and other equipment 
of the road. : | 

The chancellor granted the injunction as prayed for, and the 
case is here on appeal. 


Hart, J., delivered the opinion of the court: 

[1] The franchise rights and privileges of a railroad company 
are granted by the state in consideration of the resulting benefits 
to the public, and their acceptance by the railroad company im- 


posed upon it the duty of operating the road, when constructed, 
P.U.R.1Q15E. 13 
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the whole line of the road shows that to compel tle operation 
of trains would be to entail a serious and continued loss, it 
would be unreasonable to prescribe and demand it, and it would 
not be required. The record shows that the railroad company 
has no means whatever with which to operate its line of road, and 
is unable to procure any for that purpose. It cannot even sell 
its road for the cost of its rails and rolling stock. The record 
does not show that this lack of means resulted from any mis- 
management of the railroad. | 

An order made by the Railroad Commission should only be is- 
sued in the interest of the public. Under the undisputed facts 
there is no probability that the railroad can be operated, and 
the Railroad Commission should not make a vain and futile 
order. Such action on its part is arbitrary and unreasonable. 
See State ex rel. Little v. Dodge City, M. & T. R. Co. 53 Kan. 
329, 24 L.R.A. 564, 86 Pac. 755; South Carolina ex rel. Cun- 
ningham v. Jack (C. C. A. 4th C.) 76 C. C. A. 165, 145 Fed. 
281; Ohio & M. R. Co. v. People, 120 Ill. 200, 11 N. E. 847; 2 
Elliott, Railroads 2d ed. {{ 1056-1058. 

[5, 6] Granting the Commission power to make orders docs 
not necessarily take away the jurisdiction of the courts. As we 
have already seen, the orders of the Railroad Commission must 
be reasonable, and whether or not they are is a question for the 
courts to decide. The rule is that, where a tribunal, such as a 
Board of Railway Commissioners, exceeds its powers and issues 
an arbitrary and unreasonable order, an injunction is a proper 
remedy to curb the abuse of power. The only difficulty in prac- 
tically applying the rule is in determining whether the Commis- 
sion has exceeded its powers. 2 Elliott, Railroads 2d _ ed. 
"{ 705, 706. 

There is some testimony in the record tending to show that 
the officers of the railway company contemplate dismantling it. 
It does not follow that, because we have held that the order of 
the Railroad Commission was arbitrary and oppressive, the 
railroad company has a right to take up its rails and dispose of 
them on its own motion. In the case of Freeo Valley R. Co. 
v. Hodges, 105 Ark. 314, 151 S. W. 281, we held that, since rail- 
roads are constructed for public use, and the public has rights 


in them which should be protected, railroad corporations are 
P.U.R.1915E. 


ROWLAND v. SALINE RIVER R. CO. 197 


not authorized to abandon‘their roads and surrender their 
charters without the consent of the state. 

Under the facts disclosed in this case, the attorney general, 
in an action of quo warranto, might cause the charter of the 
company to be forfeited because the railroad company has 
abandoned the operation of its road. So, too, upon proper appli- 
cation a court of equity could take charge of the affairs and prop- 
erty of the railroad company by the appointment of a receiver. 
Thus the court would be able to protect the rights of creditors and 
stockholders, and to insure, as far as practicable, the discharge 
of the public function of the corporation. See 1 Elliott, Rail- 
roads 2d ed. J 539. 

From the views we have expressed it follows that the decree 
will be affirmed. 


Kirby, J., dissenta 





CALIFORNIA RAILROAD COMMISSION. 


IN RE SOUTHERN COUNTIES GAS COMPANY. 
[Decision No. 2458; Application No. 1575.] 


dpportionment — Values — Gas and transmission lines— Method of 
prorating. 

1. An apportionment of the investment in gas and transmission 
lines, whereby 14.5 per cent of the total cost is prorated to a city the 
patrons in which consume only 5.7 per cent of the total amount of gas 
transmitted through the lines, places an undue burden upon such pa- 
trons. 

Valuation — Property not in use — Artificial gas plant — City supplied 
with natural gas — Amortization. 

2. The value of an artificial gas plant constructed in accordance 
with the requirements of an ordinance passed by the board of trustees 
of a city should, so far as another city being supplied with natural 
gag is concerned, be amortized over a period of years, rather than main- 
tained to provide for the remote possibility of continued interruption 
in the natural gas transmission system. 


Apportionment — Expenses — Taxes — Basis of apportionment. 

3. Taxes assessed against the property of a natural gas company 
supplying several communities should not be apportioned between the 
communities on an investment basis, where they are paid upon a@ gross 
revenue basis. 

P.U.R.1915E. 
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Accounting — Operating expense statement — Inclusion of amortiza- 
tion of bond discount. 
4. An item for amortization of bond discount which is essentially 
@ part of the cost of obtaining money has no place in an operating ex- 
pense statement. 


Depreciation — Gas plant — Method of computation. 

5. An allowance of $100 per month for the depreciation of the 
property of a gas company, while possibly justifiable on a “depreciated 
value” theory, is too large where the company claims on an investment 
of $61,914.24, but on the basis of investment a proper depreciation 
annually should be provided by a sinking fund, with interest at 6 per 
cent, which would result im an annuity not to exceed $486 for seven 
months. ‘ 


Return — Operating cost ~ Decrease — Natural gas — Increased use of 
contractual minimum. 

6. Although the return from the increased sales of natural gas 
for industrial purposes may be less than the cost of the gas plus ordi- 
nary losses, such sales may reduce the cost of service, provided they use 
only gas that would otherwise go to waste due to inability to dispose of 
the gas supply which the company is required to purchase in accordance 
with the contractual minimum. 

Rates — Natural gas— Increase denied — Showing after short time of 
operation. 

7. Rates voluntarily established, upon a change from an artificial 
to a natural gas service, by a gas company serving several communi- 
ties, will not, after only eleven months’ operation, be increased by the 
Commission in one particular community upon the showing that for 
such a period the rates as applicable to that locality may not have 
yielded the anticipated revenue. 

Rates — Factors to be considered —= Purchase of appliances by con- 
sumers in reliance upon low rates. 

8. In considering an application of a natural gas company for an 
increase in its rates, the California Commission should give due con- 
sideration to the fact that such rates were voluntarily established, and 
that, apparently relying upon the company’s ability to grant and will- 
ingness to continue such rate, a relatively large number of patrons have 
purchased appliances and made other material expenditures incidental 
to obtaining such gas service. 


[June 7, 1915.] 


Aprrication by gas company for authority to increase rates, 
voluntarily established ; denied without prejudice. 

Appearances: Le Roy M. Edwards for applicant; Hartwick & 
Pearce for city of Orange; E. J. Marks for city of Fullerton; 
Homer G. Ames for city of Anaheim; G. H. Scott for city of 


Santa Ana. 
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Loveland, Commissioner: This is an application by Southern 
Counties Gas Company of California for authority to increase 
rates for gas in the city of Orange. 

Southern Counties Gas Company of California was organized 
on February 24, 1911, and subsequently acquired by purchase 
the following gas properties in Los Angeles and Orange Counties: 

Table I. 
Properties Acquired by Southern Counties Gas Company of California. 


From Whom Acquired. oo eos Location of Properties. 


1. Piedmont Gas Company ........ April 1, 1911 | Monrovia and vicinity. 

2. Covina Valley Gas Company ....| April 1, 1911| Covina and vicinity. 

3. Southern California Edison Co... |} April 1, 1911 | Whittier. 

4, Southern California Edison Co... | April 1, 1911] Santa Ana. 

5. Orange County Gas Company ...| April 1, 1911 cee Anaheim and 
ullerton. 





The gas properties involved in this proceeding are located 
entirely within Orange county, and include, in addition to a 
gas manufacturing plant in Santa Ana, which is not now in 
use, and a high pressure transmission system connecting the 
several communities served with the source of natural gas sup- 
ply, distribution system in the following named cities and towns: 


Table IT. 


Cities and Towns Supplied by Southern Counties Gas Company of California 
in Orange County. 


Name Classification Pondlatica 
1 Bante ANG 3.550. bh eiakeese aeons ecceeese | City Sth Class 12,500 
2 OVANGO 2c crs dss se See Wee Fes ewe Rae wes 6 City 6th Class 4,000 
A) ADONOWN: oc:h6ce ww ce ahe wstieneoew seen ...| City 6th Class 8,500 
4: WUMCrtON: 3.35 seas os oe cewek ee yew ess City Uth Class 3,000 
5. Garden Grove ......ccccscccccccccccccces Unincorporated 1,100 
O. POBtin | v.dd:cosais ewe cew bee ea sudelmoas «eee. | Unincorporated 900 
le PlgCenti a: oa da view th ca ead keene Unincorporated 700 


The present rates in effect in Grange county are shown 1K 


table III. 
Tahie IIT. 


Rates for Natural Gas in Orange County. 
(Southern Counties Gas Company of California.) 


SCHEDULE “A.” 


Applicable to natural gas for “all ordinary domestic consumption and for 
industrial consumption having peak load demands.” 

Effective in the cities of Santa Ana, Orange, Anaheim, and Fullerton and 
on intervening county roads. 
First 10 M cu. ft. per month ...... sipatin ererais a sidcee aoa ee = 75 cents per M 
Next 5 M cu. ft. per: month 6:56.25 .0.0'0050sis/0b-<ewues cs 70 cents per M 
P.U.R.1915E. 
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Next 5 M cu. 
Next 10 M cu. 
Next 10 M cu. 
Next 10 M cu. 
Next 20 M cu. 
Next 30 M cu. 


Next 60 M cu. ft 


All over 200 M cu. 


. per month 
. per month 
- per month 
» per Month .0:osi6 ese. chee welensens oes. 
eo POF MONCH Kies oes:cdaawies oe fe RSS Serae 
. per month 


per month 


ft. per month 
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cents per M 
cents per M 
cents per M 
cents per M 
cents per M 
cents per M 
cents per M 
cents per M 


Minimum monthly charge: 50 cents per meter in cities and $1.00 per 
meter in unincorporated territory. 


SCHEDULE “B.” 


‘ and oy aiaag to natural gas for “industrial consumption without peak load 
emand.” 
Effective in all territory served in Orange County. 


First 10 M cu. ft. per month .........c cc ccensecee -o.e. 75 centa per M 
Next 10 M cu. ft. per month .......ccsccccccccaccccans 40 cents per M 
Next 10 M cu. ft. per month ........ eee ee 30 cents per M 
Next 20 M cu. ft. per month ....... bPiewid Se Ware ew eearasdes 20 cents per M 
All over 50 M cu. ft. per month ............ 0.0. ce eeeee 15 cents per M 


Minimum monthly charge: 50 cents per meter in cities and $1.00 per 
meter in unincorporated territory. 


ScHEDULE “C.” 


Applicable to natural gas “for all gas engine power.” 
Effective in all territory served in Orange county. 
Straight rate 30 cents per M 
Minimum monthly charge: 50 cents per meter in cities and $1 per meter 
in unincorporated territory. 


Cr ee 


ScHEDULE “D.” 


(Tustin rate.) 
Applicable to natural gas “for all ordinary domestic consumption and for 
industrial consumption having peak load demands.” 
Effective in Placentia, Garden Grove, Tustin and on county roads adja- 
cent thereto. 


First 2 M cu. ft. per month ........cccceccccccccccecs 100 cents per M 
Next 3 M cu. ft. per month ..... cece ec ecesees reer 80 cents per M 
Next 10 M cu. ft. per month .........000. pee ssecvccees 75 cents per M 
Next 15 M cu. ft. per month ....ccseereceese cocceceee- 60 cents per M 
Next 30 M cu. ft. per month .....ccecccerecccccvevcens 50 cents per M 
Next 40 M cu. ft. per month ..ccccceressceees sos eccece 40 cents per M 
Next 50 M cu. ft. per month ...... ccc ce rccccencccccns 35 cents per M 
All over 150 M cu. ft. per month .......cccecceeccccens 30 cents per M 


Minimum monthly charge: $1.00 per meter. 


Petitioner’s present application contemplates increasing only 
the rates now in effect in the city of Orange as shown in Schedule 
“A,” table III. The rates which petitioner asks authority to 
establish in Orange are the same rates now effective in certain 
unincorporated territory in Orange county as shown in Schedule 
“D,” table ITT. 

Until about May, 1914, the people of Orange were supplied 
with artificial gas from petitioner’s gas manufacturing plant 


at Santa Ana through a high-pressure line which also supplied 
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the cities of Anaheim and Fullerton and certain unincorporated 
towns and rural territory. At that time the transmission sys- 
tem of petitioner consisted of a 4-inch line extending from Santa 
Ana in a northwesterly direction to the city of Anaheim, and 
from Anaheim a 38-inch line extended on to Fullerton, there 
connecting with a 2~inch line which supplied Palacentia. The 
rates in Orange for artificial gas, as fixed by the Commission 
in application No. 380, were $1.22 per 1,000 cubic feet for the 
first 10,000 and $1 per 1,000 cubic feet for all gas used in 
excess of 10,000 cubic feet per month. 

Apparently petitioner entered into serious negotiations for 
the purchase of a supply of natural gas during the latter part 
of 1913, and on November 17th of that year it entered into an 
agreement with the city of Fullerton under the terms of which 
agreement and in consideration of the city of Fullerton not 
installing a municipal gas distributing system, petitioner obli- 
gated itself to have natural gas ready for distribution to the in- 
habitants of that city “within ninety days from the 21st day of 
October, 1913.” Petitioner further agreed to “use its best en- 
deavors to secure a sufficient supply of natural gas for distribu- 
tion to the citizens of the city of Fullerton; that it will purchase 
said gas from whatever source may be available, and as long as 
said supply lasts will, if it is possible for the first party to secure 
said gas, distribute the same for sale to the citizens of the city 
of Fullerton.” 

It is further agreed that the said natural gas “will not be 
mixed with artificial gas, and will contain the best possible num- 
ber of heat units to the cubic foot thereof.” 

The price at’ which natural gas is to be sold in the city of 
Fullerton shall be “not more than the sum of seventy-five cents 
(75¢c) per thousand cubic feet for gas used for domestic pur- 
poses and that by and with the consent of the board of trustees 
of the city of Fullerton a reasonable reduction from the pipe 
for gas used for domestic purposes will be made for gas used 
for manufacturing and industrial purposes.” 

The agreement referred to further provides “that at no time 
during the life of this agreement will the party of the first part 
charge its consumers more than the rate hereinbefore specified 


for gas sold in the city of Fullerton, unless a rate in excess there 
P.U.R.1915E. 
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of is fixed by the board of trustees or other rate-fixing body 
having jurisdiction to fix rates in said city.” 

Having obtained assurance of at least its initial market, and 
forestalled the installation of a municipal distribution system 
by the city nearest the natural gas fields, petitioner proceeded to 
secure a supply of gas sufficient for its needs. 

Early in 1914 arrangements were made by petitioner for a 
supply of natural gas from the Olinda oil fields, and on January 
23, 1914, one A. S. Bradford assigned to petitioner his contract 
with the Petroleum Development Company, which contract was 
dated January 15, 1914, and provided substantially as follows: 

(a) Petroleum Development Company agrees to sell to A. S. 
Bradford and the Jatter agrees to purchase and receive from the 
former daily for five years all natural gas which Petroleum 
Development Company “has to spare and desires to dispose of up 
to 1,000,000 cubic feet per day of 24 hours.” A. S. Bradford 
is given first right to purchase any natural gas in excess of 1,- 
000,000 cubic feet per day which Petroleum Development Com- 
pany “desires to dispose of.” 

(b) Petroleum Development Company is obligated to sell 
to A. S. Bradford “only the gas it has available, after retain- 
ing all that is necessary for ifs requirements of every nature, 
it being the sole judge thereof; which shall include the pump- 
ing of water, and topping, cleaning, or refining its gas and oil, 
by itself or through any third party; also gas for its employees 
and others living upon its property and upon the property of 
the Atchison, Topeka, & Santa Fe Railway Company, including 
the depots at Olinda and Richfield.” 

(c) Gas is to be measured by a meter furnished and main- 
tained by Petroleum Development Company, and the volume 
of gas is to be computed on a four-ounce basis at an altitude of 
530 feet above sea level at 60° Fahr. 

(d) A. S. Bradford agrees to furnish and install gas engine 
and booster pump to be located on Petroleum Development Com- 
pany’s premises, said engine and pump to be operated by Petro- 
leum Development Company’s employees free of charge. 

(e) Bills to be rendered by Petroleum Development Com- 
pany by 25th of each month. 


(f) A. S. Bradford agrees to take the gas “in its regular 
P.U.R.1915E. 
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and uniform passage and measurement through the meter each 
hour of the day without interruption or break, up to the speci- 
fied daily limit, and to pay for same at the agreed price herein- 
after mentioned, and no claim that the contractor is unable to 
dispose of the whole of the gas so delivered or offered, shall be 
a valid objection to such agreed full delivery.” 

(g) Deliveries of gas to begin as soon as the pipe line of A. 
S. Bradford has been laid and connections made, “but in any 
ease not later than March 15, 1914.” Life of contract is for 
five years, with buyer’s option of renewal for another like period. 

(h) Price of gas furnished under this agreement “shall be 
eight cents per 1,000 cubic feet for the first five years of this 
agreement; if the contractor, his successors, or assigns shall 
elect to exercise his or their option for a second period of five 
vears, as provided in § 7 hereof, the price shall not be less than 
8 cents per 1,000 cubic feet.”’ 

(1) Contract may be assigned if the assignment is satis- 
factory to and accepted by Petroleum Development Company. 

(j) At expiration of contract purchaser of gas is to have 
thirty days in which to remove his property from lands of Petro- 
leum Development Company. 

On February 18, 1914, the board of trustees of the city of 
Santa Ana passed and approved ordinance No. 568, fixing the 
price at which natural gas should be sold to the inhabitants of 
that city at 75 cents per 1,000 cubic feet for “any and all il- 
luminating and heating purposes,” and also fixing the minimum 
charge of 50 cents per month. This ordinance also provides 
“that in the event the failure to supply natural gas extends be- 
yond thirty days,” then the price at which artificial gas shall 
be sold shall not exceed $1 per 1,000 cubic feet. 

On February 18, 1914, petitioner filed with this Commission, 
concurrently with a separate application for authorization to 
issue additional bonds for the purpose of building pipe lines to 
convey natural gas from the oil fields, “to the town of Orange and 
other localities,” an application to charge a rate of 75 cents per 
1,000 cubic feet for natural gas to be distributed by petitioner 
in Orange. This application here referred to sets forth among 


other things: “That a rate of 75 cents per 1,000 cubic feet 
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of natural gas is a fair rate for said Southern Counties Gas Com- 
pany of California to charge for natural gas for domestic pur- 
poses within the corporate limits of said town of. Orange, and 
that the board of trustees of said town of Orange have duly 
passed resolutions stating that said rate of 75 cents per 1,000 
cubic feet of natural gas for domestic purposes is a reasonable 
rate and satisfactory to said board of trustees.” 

As further indicating the plans of petitioner for securing a 
market for its natural gas and as showing the understanding be- 
tween petitioner and the several communities as to the price at 
which this commodity would be sold, I will quote from a report 
dated May 13, 1914, by William A. Baehr, consulting engineer 
of Chicago, upon the properties and business of petitioner, in 
which report, after referring to the Fullerton agreement and 
the Santa Ana ordinance, heretofore mentioned as providing for 
75 cent gas Mr. Baehr says: “. and the company at the 
same time voluntarily agreed to furnish natural gas to the 
cities of Orange and Anaheim at the same figure, and to Garden 
Grove at $1 per thousand cubic feet.” 

A careful consideration of the facts above referred to admits 
of no other conclusion than that the present maximum rate of 75 
cents per thousand feet of natural gas sold in the cities of 
Santa Ana, Orange, Anaheim, and Fullerton was arrived at by 
petitioner after an exhaustive investigation of the entire sub- 
ject, and that as a result of such investigation petitioner agreed 
to establish such maximum rate notwithstanding the fact that 
it was well known to petitioner that the introduction of natural 
gas would be followed by a temporary loss, both in the quantity 
of gas sold and in the revenue to be obtained. That a temporarv 
loss was anticipated is evident from the following statement 
which appears on page 282 of Mr. Baehr’s report: 

“The amount of business which the company obtains will de- 
pend in a great measure upon the vigor with which it is sought. 
It is extremely difficult to forecast what amount of gas will be 
sold during the coming years. In the estimate of the consump- 
tion of gas per meter per annum for domestic purposes, it has 
been estimated that this consumption would be lower tempora- 
rily, but that it would recover within a comparatively short time, 


and due to the heating load which will be acquired by reason of 
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the lower price and increased quality, will eventually exceed 
the present consumption.” 

A supply of natural gas having been obtained, a market 
secured, and the price for that portion of the supply which was 
to be consumed by practically all of the consumers then con- 
nected, having been fixed by ordinance and agreement at a figure 
which petitioner itself had proposed, petitioner proceeded to 
connect the supply with its system. A 6-inch high pressure line 
was constructed from the Olinda gas field to Anaheim, at which 
point it feeds petitioner’s Orange county system. This line 
is 8.7 miles in length, and was laid at a cost of $32,993. It 
was completed in April, 1914, and the delivery of gas com- 
menced in May. 

Due to insufficient well pressure to adequately handle the peak 
load, and the fact that the draft on this field could not be in- 
creased without interference with oil pumping operations, it was 
deemed necessary to obtain an additional supply. Concurrently 
a number of large industrial consumers were secured so that 
it was decided to build a line from the Coyote Hills field. Ac- 
cordingly on November 18, 1914, a contract was entered into 
between Murphy and Dillon and Southern Counties Gas Com- 
pany, whereby the former agreed to supply natural gas to be 
produced from the wells of the Standard Oil Company at a 
minimum pressure of 100 pounds per square inch, to an amount 
not to exceed 2,500,000 cubic feet per day, the minimum being 
900,000 cubic feet per day for the first six months, increasing 
thereafter to 1,000,000 cubic feet after the first year of the con- 
tract. 

The contract provides that “the point of delivery of all the gas 
sold by the sellers and purchased by the buyer hereunder shall 
be at the terminus of the seller’s pipe line at the north line of 
Commonwealth avenue, immediately adjoining its intersection 
with the center line of said section 31, township 3 south, range 10 
west, in the county of Orange, state of California.” 

This point is some 8 miles south of the gas field, and the inter- 
Yening pipe line is owned by the sellers. Also, 

“As part of this transaction the sellers will advance to the 
buyer funds or the equivalent in materials at current market 


prices with which the buyer is to install its own 6—inch gas line 
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from the intersection of the center line of said section 31 with 
Commonwealth avenue to the city of Fullerton, California, all 
of which advances the buyer will repay to the sellers on or be- 
fore the 1st day of July, 1915, together with interest at the 
rate of 7 per cent per annum from date of advances, and to 
represent said indebtedness the buyer shall make, execute, and 
deliver to the sellers its promissory note or notes in such form 
as the sellers may require to be secured by a pledge of $35,000 
face value of the buyer’s three-year gold notes secured by mort- 
gage upon all of its assets and property.” 

This portion of the line, 3.6 miles in length, was constructed 
by petitioner at a cost of $12,356.15. 

The gas is measured at the field, at which point delivery is 
made, at a rate of 10 cents per 1,000 cubic feet. 

Subsequent. to the execution of this agreement and on April 
15, 1915, petitioner executed a contract with the same parties, 
Murphy and Dillon, whereby petitioner agrees to transmit gas 
over this line for sale to the Anaheim Sugar Company for which 
service petitioner is reimbursed at the rate of 14 cents per 1,000 
eubie feet. To render this service, petitioner was compelled to 
build some 5,700 feet of 6-inch line. 

Under the two contracts for purchase of gas heretofore alluded 
to, petitioner is obligated to receive and pay for 

1. (Under the Bradford contract)—All excess gas up to 1,- 
000,000 cubic feet per day, and 

2. (Under the Murphy-Dillon contract)—500,000 cubic feet 
increasing to 750,000 on July 1, 1915, and 1,000,000 on Jan- 
uary 1, 1916. 

Under actual operating conditions the minimum under the 
first contract averages 600,000 cubic feet, so that the average 
total minimum at present is 1,100,000, increasing as heretofore 
noted. 

Petitioner claims an investment in Orange county on Feb- 
ruary 1, 1915, of $464,829.83 of which $62,635.92 is prorated 
to the city of Orange. The present or depreciated value of this 
latter investment, which is claimed to be $61,914.24, made up 


as follows: 
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Table IV. 


Statement by Southern Counties Gas Company of Investment Prorated to 
the City of Orange. 


Percentage : Amount 
Prorated to soon o Prorated to 
Orange Se) een Orange 
Intangible: 
1. Organization expense ....... 7.4 Investment $ 1,561.47 
2. Development expense (ac- 
crued deficit) .......... 100 Orange only 2,150.29 
Tangible: 
3. Real estate .........ceeee. 100 Orange only 1,367.89 
4. Distribution system ........ 100 Orange only 27,457.27 
5. Local transmission ......... 100 Orange only 833.78 
6. Natural gas lines .......... 14.5 Meters 6,479.90 
7. Primary transmission line .. 14.5 Meters 3,459.55 
8. Santa Ana gas plant, etc. ... 14.5 Meters 15,914.76 
9. Distribution equipment 
(southern part of territory 
GNIY) > Gi cece wn eoieewewes 20.9 Meters 1,291.62 
10. General office furniture and| — 
fixtures (entire system) .. 8.3 Meters 197.71 


Total investment cséc.ccecded. | vedebee ewes | ew steaecess $61,914.24 


While the above tabulation is claimed to represent the in- 
vestment of petitioner in connection with gas service supplied 
to the city of Orange, it is obvious that the total figure of $61,- 
914.24 is in reality an estimate of the cost to reproduce less an 
estimated accrued depreciation, the basic figure having been ob- 
tained largely from valuation reports heretofore made of peti- 
tioner’s property. 

[1] While I do not feel that it is necessary at this time to 
go into extensive detail regarding the investment necessary to 
serve natural gas within the city of Orange, I desire to call 
attention to the fact that the method of prorating used by peti- 
tioner cannot but result in an undue burden being placed on the 
consumers of gas in that city. To make this point clear I will 
refer to items No. 6 and No. 7 in table [V. These gas lines 
and transmission lines representing, according to petitioner, a 
joint investment of $68,548.38, during the period from July 
1, 1914, to March 1, 1915, supplied the city of Orange with 
only 7,799,000 cubic feet of natural gas out of a total of 135,- 
970,000 cubic feet sold in Orange county. Notwithstanding 
the fact that petitioner’s patrons in the city of Orange consumed 


only 5.7 per cent of the gas transmitted through the lines re- 
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ferred to, 14.5 per cent of the total‘cost of the lines are prorated 
to Orange on the method used. 

[2] Another point worthy of mention is that, notwithstand- 
ing the fact that, under the provisions of ordinance No. 568, 
passed by the board of trustees of the city of Santa Ana on Feb- 
ruary 16, 1914, by the terms of which petitioner is required to 
maintain a manufacturing plant for artificial gas in that city, 
14.5 per cent of the cost of the Santa Ana plant is prorated 
by petitioner to the city of Orange. It would appear that, in 
so far at least as the territory served by petitioner outside the 
city of Santa Ana is concerned, that the present Santa Ana 
plant is not necessary at this time, and: that it would be more 
proper to amortize the remaining value of that plant over a 
period of years than to attempt to maintain it to provide for 
the rather remote possibility of continued interruption of the 
transmission system. 

There are other rather important questions pertaining to the 
segregation of capital to Orange, which it will be necessary to 
consider before a final rate is fixed for that city, but which 
I will not attempt to discuss at this time. 

The cost of service supplied in the city of Orange for the 
period of seven months from July 1, 1914, to February 1, 1915, 
is estimated by petitioner to be as follows: 


Table V. 


Statement by Southern Counties Gas Company of Cost of Service in Orange 
July 1, 1914, to February 1, 1915. 


1. Cost of gas delivered (6,359,000 cubic feet) .........cccccees $ 773.41 
2. Cost of transmission (5.5 per cent of total expense) .......... 90.03 
3. Cost of distribution in Orange (actual) ..........cccecccees 637 .87 
4. Commercial expenses in Orange (actual) ............sceeceee 892.34 
5. General expenses (8.3 per cent of total general expense) ...... 1,316.46 
6. Taxes (prorated on investment basis) .............. cece wees 564.64 
7. Amortization of bond discount (prorated on investment basis, 
14 per cent of total): oss csice ceesaecé bees Cees eee ee eeles 284.90 
Total expense exclusive of depreciation ............000. $4,559.65 
8. Depreciation at $100 POF MONE 2. ccccesevescesconsencvccsss 700.00 
TOtQl GE PCUSG: 6 wives dice tioe ds Ves eased des ewaseweoeeas $5,259.65 


The total gross revenue from the city of Orange for the same 
period covered by table V is reported as $5,000.84. 

[3] Petitioner’s statement as to cost of service in Orange is 
subject to much the same criticism as is the statement of in- 


vestment set forth in table IV. By the petitioner’s method of 
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prorating the several items of expense, the cost of service in 
Orange is made to appear much higher than it would be if a 
more equitable basis of segregation had been used. For ex- 
ample, the item “taxes” has been prorated on an investment 
basis when, as a matter of fact, taxes are now, and have for a 
number of years past been, paid on the basis of gross revenue. 
On a proper basis, and at the rate effective for the period covered 
by petitioner’s statement, the taxes applicable to petitioner’s 
business in the city of Orange could not have exceeded $409.21 
as compared with the petitioner’s segregation of $564.64 for this 
itent. 

The item, “general expense, $1,316.46,” appears very high 
in comparison with the other expenses involved, being more than 
385 per cent of the total of items No. 1 to No. 5, inclusive, and 
practically 55 per cent of the items No. 1 to No. 4, inclusive. 
This item of expense may, however, be justified upon further 
investigation. 

[4] The item, “amortization of bond discount, $284.90,” 
has no place in an operating expense statement, inasmuch as 
it is essentially a part of the cost of obtaining money to be con- 
sidered and provided for, when proper, in the rate of return 
which is allowed. 

[5] Item No. 8, “depreciation at $100 per month, $700,” 
while possibly justifiable on a “depreciated value” theory, which 
contemplates a corresponding deduction from capital in deter- 
mining an equitable basis for estimating a proper rate of return, 
is much too high on the basis of value set forth in petitioner’s 
statement of investment as shown in table IV. On petitioner’s 
basis of investment, a proper depreciation annually should be pro- 
vided by a sinking fund, with interest at say 6 per cent. This 
method would result in an annuity not to exceed $486 for the 
seven months. 

“These adjustments alone, which are only tentative, would re- 
duce the total expense, less depreciation, to $4,154.32, leaving 
$846.52 for interest and depreciation. Obviously the amount 


thus available is less than it should reasonably be after sufficient 
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time has elapsed for the revenue to again become normal. On 
the other hand, it is probable that with a careful segregation of 
the costs properly assignable to service in Orange, the balance 
applicable to interest and depreciation would be greater than 
the sum above mentioned. It is also to be expected that, with 
returns for a full year’s operation upon a natural gas basis, the 
gross revenue will materially increase and a corresponding in- 
crease in net earnings will be realized. 

[6] Another factor of great importance in its effect on the 
eost of service is the excessive loss which has heretofore existed, 
due to inability to dispose of the gas supplied in accordance with 
contractual minima. It is to be expected that a considerable 
reduction in this waste will result from the improvement in 
load factor due to increased industrial sales. 

Consideration must be given to the effects of the growth of 
the industrial load other than the reduction of losses. In any 
case in which the sale price exceeds cost of gas plus ordinary 
losses, this class of business obviously reduces the cost of service. 
It may return even less than this, and still have the same effect, 
provided that it utilizes only gas that would otherwise waste. 

One contract which petitioner has secured which will have 
a most decided effect on its revenue is that for transmission of 
gas to the Anaheim Sugar Company, heretofore referred to. 
Petitioner estimates a net return from this contract of $4,740 
in 1915, over and above operating expenses and losses. A total 
estimated investment will be required to supply this load of 
$4,867, of which some $2,700 is useful and necessary in aug- 
menting transmission capacity. Taking fixed costs at 10 per 
cent of the balance, we have a net profit of $4,523. 

[7] In order to determine the effect which the introduction 
of natural gas and the reduction of rates has had upon peti- 
tioner’s business in Orange, and whether or not the present con- 
ditions, as pointed out by petitioner, may be considered as per- 
manent or only of a temporary nature, the following analysis 
has been made covering the period from April, 1911, to and 


including March, 1915: 
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Table VI. 
Operating Statistics Southern Counties Gas Company of California. 
(City of Orange.) 





oar 
Sue Ge Sua 
e ° ong @ © o 
<8 $ |2ag ‘eS © g 
Year Sse] 33 |sa=| ds 3 ge 
mae} 65 |[ess| 68 2 ES 
ZO mA ORO rt i. mi fd 
ane (9 months) ....cecces oP, 8ST fediesecs-s 4,455 |... .sceeeeee $ 6,299.95 | ........ cen 
Mietacsotraaesenceee sbenes 454 14.36% | 9,932) t*+68.07% 11,978. Tl | T*+46.68% 
iis eicawesvesecuacses jaecewe 528 16.30% | 11,826 19.06% | 14,165.48 +18.16% 
1944 ho acide wetveseees coor | 8698 31.25% | 10.767 — 8.70% 10, 481.21 —26.01% 
1915 (8 months) ........00. 826 | *35.18% | 5,179 +51.21% 3,303. 62 —20.3A% 
*Increase or decrease compared with same period of previous year. < 
tEstimated. 


The above tabulation shows the general effect of the substitu- 
tion of natural for artificial gas in May, 1914, and indicates 
a material improvement during the first three months of 1915. 
Table VI. also shows a remarkable increase in the number of 
consumers served by petitioner following the introduction of 
natural gas and the reduction of rates, which two factors, a 
higher grade product and a lower price, combined to make the 
use of gas more popular. 

The effect of natural gas at lower rates upon the gross revenue 
received by petitioner from the city of Orange, each month since 
natural gas was substituted for the artificial product, as com- 
pared with the same period for the year previous is shown in 
the following tabulation: 

Table VIL. 


Gross Revenue From Sale of Gas in Orange. 


(Eleven months ending March 31, 1915, compared with the same period 
ending March 31, 1914.) 


Month 1913 1914 Decrease 
GY iiss vs oe od. ee ns Hees AG tesa ee ceewenaee $1,166.55 | $543.00 53.5% 
DUNG: ahs Poet ee ee Te Tee eee ee 1,179.50 617.04 56.2% 
DULY. cous accnae ete Rae wee eee ke baad cea re ba wie 1,047.97 537.30 48.7% 
PUBUBE - 56ers oo Hanah pee ee Was weed cee Res 1,007.53 556.10 44.8% 
DEP DE! iis cis eine ne cele a ewe neewes 1,150.61 625.08 45.7% 
OClODEDr i25.6ch ae da wan ea hoist ace awa 1,302.72 638.56 51.0% 
NOVEM DOE | 666i 0s ssw saceccumedeee coaenes 1,502.08 124.47 51.8% 
DOCOMBER: 6556S haw CR ASK be aS weeesines 1,296.46 838.50 35.4% 

1914 1915 

VOMUATY sic a.8 seen Ge oeeee hae ewes eeeee- | $1,588.42 | $1,080.83 32.0% 
MeDPUGry | oscsioncies deelcseneede een aces cues 1,246.27] 1,094.08 12.2% 
MSO is Sw ae cncadn Gaon ee aw eee eee Oa 1,312.38] 1,228.71 14.0% 


The comparison made in table VII. shows that the maximum 
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decrease in revenue, amounting to 56.2 per cent, occurred dur- 
ing the second month following the introduction of natural gas, 
and that this condition continued with slight improvement for 
five months thereafter, after which period the earnings rapidly 
increased until at the end of eleven months the gross revenue 
was only 14 per cent less than it had been the year before. Even 
more significant is the information obtained by comparing the 
average consumption per consumer in Orange for the month of 
maximum decrease in gross revenue with that for the month 
of minimum decrease in revenue shown in table VII. This 
comparison discloses the fact that in June, 1913, the average 
consumption per consumer was 1,855 cubic feet, while in June, 
1914, the average was only 946 cubic feet; a decrease of 49 
per cent. However, in February, 1914, the average consump- 
tion of gas was 1,678 cubic feet, as compared with 1,744 cubic 
feet in February, 1915: a net increase of 3.9 per cent. 

The above comparisons deal only with conditions in the city 
of Orange, which are not typical of the conditions over the en- 
tire Orange county district served by petitioner. An excellent 
comparison between conditions prevailing over all territory 
served from petitioner’s Orange county system when artificial 
gas only was being supplied, and the conditions existing eleven 
months after the introduction of natural gas, is obtained in the 
following table, using the month of March as a basis: 


Table VIII. 


Comparison of Operating Statistics for the Month of March, 1914, and 1915. 
Orange County. 


1914 1915 
Gas sold, cubic feet ... cece ccc cece ccc ccc sccccscces 8.617,600 | 19,766,800 
Gross: TOVENUG - oosa5 wiv vaw seen sine i Chae teseweds $8,901.24] $9,277.26 
Meters: In:-SOrvViCe » ée-ieb sana teed Sed saw eS Sew e Sw nes 4,489 5,763 
Average consumption per meter, cubic feet .......... 1,919 3,430 
Average revenue per meter .............ccecceceees $1.98 $1.61 


Average revenue per 1,000 cubic feet .............. 1.03 47 


After a careful consideration of all the circumstances con- 
nected with this application, I am convinced that sufficient time 
has not elapsed to determine with a reasonable degree of cer- 
tainty whether or not the rates voluntarily established by peti- 
tioner in the city of Orange and other communities in Orange 


county will yield a reasonable return upon the investment of 
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petitioner used and useful in connection with the distribution 
of natural gas in that territory. While the efforts of petitioner, 
which have resulted in giving the inhabitants of Orange county 
a better service at lower cost, are to be commended, and while 
the Commission will not hesitate to readjust the present rates 
if it is found that after a fair trial the revenue to be derived is 
inadequate, I desire to call attention again to the fact that the 
present rates were voluntarily established by petitioner appar- 
ently after a careful investigation of conditions existing in the 
entire territory to be served by it in Orange county. If it should 
develop later that after a fair trial the present rates are inade- 
quate, and petitioner should desire to again bring the matter 
to the attention of this Commission, the Commission will at such 
time carefully consider the entire problem, including any losses 
which petitioner may have theretofore sustained by reason of 
the introduction of natural gas and the reductions of its rates, 
with a view to determining what, if any, modifications should 
be made in the rates then in effect to enable petitioner to profit- 
ably continue its business in Orange county. However, for the 
reasons hereinbefore stated, this Commission cannot be expected, 
after only a few months’ operation under the present rates, to 
grant an increase in one particular community upon the showing 
that for such a period the rates, as applicable to that locality, 
may not have yielded the anticipated revenue. 

[8] There is another and very important phase of the prob- 
lem which merits careful consideration, both by petitioner and 
by this Commission, which has to do with the consumers of gas 
in the city of Orange and in other communities. Apparently, 
relying upon petitioner’s ability to grant and willingness to con- 
tinue the rates established for natural gas, a relatively large 
number of persons have purchased appliances and made other 
material expenditures incidental to obtaining gas service. These 
consumers, individually, are entitled to feel that their contracts 
for service will receive the same consideration and entitle them 
to the same degree of protection as would the contracts with 
entire communities. 

In view of all the facts now before the Commission, and for 


the reasons heretofore set forth, there remains no alternative 
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other than to recommend that the application be denied without 
prejudice. 
I submit the following form of order: 


ORDER. 


A public hearing having been held in the above-entitled pro- 
ceeding, and the same having been submitted and being now 
ready for decision, 

It is hereby ordered that the above-entitled application be, 
and the same is hereby, denied without prejudice. 

The foregoing opinion and order are hereby approved and 
ordered filed as the opinion and order of the Railroad Commis- 
sion of the State of California. 





ILLINOIS PUBLIC UTILITIES COMMISSION. 


IN RE GILLESPIE HOME TELEPHONE COMPANY. 
(No. 3259.] 


Valuation — Overhead expenses — Reconstructed telephone company. 
1. In valuing a reconstructed telephone company’s property as an 
operating plant for rate-making purposes, an addition of 15 per cent 
was made to the capital account to cover overhead expenses during 
construction. 


Rates — Telephones — Advances necessitated by reconstruction. 

2. A telephone company was allowed to put into effect a new 
schedule of increased rates necessitated by the reconstruction of its 
telephone property to replace an obsolete grounded line magneto service, 
no objection having been made to the new schedule. 


[July 22, 1915.] 


AppuicaTion of petitioning telephone company for authority 
to change rates. It appearing that the company had reconstructed 
its plant and had been ordered to replace an obsolete grounded 
magneto exchange service, and that the existing rates were insuffi- 
cient to product a reasonable return, the company was allowed to 
establish its proposed schedule, which, however, was in itself in- 
sufficient for the present to produce a reasonable return for the 
company. The new schedule will be found in the order. 


The appearances are set out in the opinion. 
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By the Commission: The petitioner in this case is a public 
utility engaged in the management and operation of a telephone 
System in Macoupin county, with exchanges at Gillespie and 
Benld, and seeks the authority of the Commission to establish a 

"ew schedule of rates or charges, for all classes of service in the 
“ty of Gillespie. 

Application sets forth that the present schedule of rates was 
‘tablished several years ago and applied to grounded line mag- 
neto exchange service; that the old plant became obsolete; that 

© petitioner has expended a large sum of money for the con- 
“ction of a new central energy plant including a central office 
Wing ; that the revenue derived from the present rates is not 
efficient to cover the expense of operation and maintenance, in- 
cluding depreciation, and pay a reasonable return on the invest- 
ment; and that the Gillespie Commercial Club and the city coun- 
cil of the city of Gillespie have approved the newly constructed 
plant and the schedule of rates proposed by the petitioner. 
The rates now in force and effect as set forth in the application 
are as follows: : 


Classification Rates 
Individual line business telephone ...........sceceeee. $24.00 per annum 
Party line business telephone, metallic. circuit ........ 21.00 “ : 
Party line business telephone, grounded line .......... 18.00 “ = 
Individual line residence telephone, metallic circuit desk 
UC. tidncaened deen weca sew as bate essen eee hes 21.00 “ “ 

Individual line residence telephone grounded line desk 

SOG: nica reese ee othe eter WON Ree oEe eee ee ees 18.00 “ a 
Individual line residence telephone, metallic circuit wall 

by DO ince Pawnee thn nenewaeehe salnnvee erutie tae 1800 “ * 
Individual line residence telephone, grounded line wall 

LY DO. Sicwce ee shu wanes + Raw ones hue eeaseee ns eae 15.00 “ = 
Party line residence telephone, metallic circuit desk 

BOG: ae, deb whaasnind aiew obs ou u sles wie wate wire wee ue ee ors 18.00 “ se 
Party line residence telephone, grounded circuit desk 

SOU ikke hhae nie hae sc een oes Rated eee eeeeawess 15.00 “ a 
Party line residence telephone, metallic circuit wall 

CYDG: ised din Paso valine eaneketemete oemnaeoele eas 15.00 “ as 
Party line residence telephone, grounded line wall type 12.00 “ 7 
Party line rural grounded line ............. Wiedeasale gers 12.00 “ te 
Extension telephomes .......ccecccccccccsccccscccseres 6.00 “ “ 
Extension: DelB 5 scecasicicoes cans ees aw ae ews wa s'ens aes 1.80 “ ~ 


City exchange area extends for a radius of 1 mile from the 
central office. 


The schedule of rates that the petitioner proposes to be put 
into effect follows: 
Individual line business telephone, metallic circuit .... 30.00 per annum 
Two-party line business telephone, metallic circuit selec- 


LIVE TINGING: oss ier sw nee wate aves sense seew ee 24.00 “ - 
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Individual line residence telephone metallic circuit ...... 21.00 “ = 
Two-party line residence telephone, metallic circuit selec- 

LIVE TINGING «26 owes coi gaean esa dee ee eewee aes 18.00 “ " 
Four-party line residence telephone, metallic circuit selec- 

tive ringing ero ee ee ee ee 15.00 “ “ 
Party line rural telephone grounded line ........cecee. 15.00 “ 2 
Extension telephones ........-..-seccccccccvccecs oe COO -* * 
Extension bells ......00. Swew ewe dl eeeeew eae eeuces es 1.80 “ . 


A discount of 10 cents per month will be given on all bills for 
city service if paid at the office of the company on or before the 
15th day of the month in which the service is rendered, said dis- 
count to be in effect for the period of one year from the installa- 
tion of this schedule of rates, and to be then abandoned. 

A discount of 25 cents per month will be given on all bills for 
rural service if paid at the office of the company, quarterly in 
advance on or before the last day of the first month of the quarter 
in which the service is rendered. 

Hearing in this case was held at Springfield, Llinois, February 
16, 1915. Orville F. Berry and B. B. Boynton, attorneys, ap- 
peared for the petitioner; no one appeared objecting. 

It appeared from the testimony that the petitioner recently 
built a new central energy telephone plant in the city of Gillespie, 
replacing a magneto system that had been in operation for a num- 
ber of years, that did not meet the requirements of the com- 
munity; that prior to the bnilding of the new plant, the officers 
of the Gillespie Home Telephone Company thoroughly canvassed 
the telephone situation in the city of Gillespie with a view of 
getting an expression from the prominent business men of the 
city as to the kind of a telephone system and the character of 
service that was desired. The matter was taken up with the city 
council of the city of Gillespie and the Gillespie Commercial 
Club, and a committee representing these bodies made an inspec- 
tion of a number of modern telephone plants in the state, and 
the report of this committee resulted in both bodies adopting 
resolutions urging the Gillespie Home Telephone Company to 
install a modern central energy telephone system in the city of 
Gillespie. 

The rates or charges for service to become effective after the 
completion of the new plant were tentatively agreed upon by the 
Gillespie Home Telephone Company, the city council of the city 


of Gillespie, and the Gillespie Commercial Club, and the peti- 
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tioner now seeks the authority of the Commission to put into 
effect such schedule of rates. 

Bert Rice, mayor of the city of Gillespie, and Alfred A. Isaacs, 
president of the Gillespie Commercial Club, appeared as witnes- 
ses for the petitioner, and it appeared from their testimony that 
the petitioner in building the new exchange plant had complied 
with all the requirements imposed by the city of Gillespie, and 
that no objection exists to the proposed schedule of rates. 

The petitioner submitted an inventory and appraisal of the 
property of the Gillespie Home Telephone Company as of date, 
December 24, 1914, according to which the depreciated value of 
the Gillespie exchange plant on a reproduction cost present basis, 
including an allowance of 15 per cent for overhead expenses dur- 
ing construction, is $53,721.60, as shown by the following table: 


Final Summary, Gillespie Plant. 





Cost of Cost Less 
Reproduction. | Depreciation. 
li; Real Eetateiaisc0uievibeiecstsescusaes $5,550.00 $5,550.00 
2. Central Station Equipment ............ 5,615.00 5,615.00 
8. Distribution System .............eese0- 29,097.50 27,357.00 
4. Subecriber Station Equipment .......... 5,330.50 4,957.00 
5. Furniture and Fixtures ..........cese0. 225.00 225.00 
6. Tools and Vehicles .........ccece00 ptecen 1,000.00 800.00 
NOCH soko Ws 665s ered eeleeeb eee eas es $46,818.00 $44,504.00 
U6 BOO 16 GG: oaios oie kcisk oe eke ib ak wee Sas 7,022.70 6,675.60 
Total -oceaks bain sehw sake eee cues $53,840.70 $51,179.60 | 
8. Stores and Supplies ............ccccees 3,597.00 2,542.00 


Dota sciew ss dinine oe c's 0 bse Wnts os ew i $57,437.00 $53,721.60 


In order to determine the accuracy of the inventory and ap- 
praisal, an examination of the physical property of the Gillespie 
Home Telephone Company was made by the Commission’s ex- 
perts. The central office equipment and a portion of the outside 
plant were carefully checked with the inventory. Furniture, fix- 
tures, tools, vehicles, stores, and supplies were not itemized in the 
inventory, and it was necessary to secure more detailed lists of 
these items. It appeared that the inventory of much of the out- 
side plant was prepared from the plans and specifications used in 
the reconstruction of the Gillespie exchange and from distribu: 


tion maps of the rural plant. All available plans, specifications, 
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records of new construction, and maps indicating the layout of 
the distribution plant were carefully studied, and, as far as it was 
practicable to determine, considering that no complete field count 
had been made, the.inventory submitted by the petitioner appears 
to be substantially correct. 

An analysis was made of the costs set up in the appraisal, and 
by comparison with average costs it appeared that the value of 
some items had been underestimated in certain instances, while 
the value of other items had been overestimated. The various 
unit costs were not classified to indicate exactly how they had 
been computed, and it was necessary to secure considerable ad- 
ditional unit cost data. 

A comparative analysis of this additional ‘roman ion. indicat- 
ing the division of the unit costs into their component elements, 
was sufficient to show that the cost new and depreciated values 
attached to the physical property as a whole are reasonable. 

[1] The allowance of 15 per cent for overhead expenses dur- 
ing construction is based largely on the fact that the Gillespie 
Home Telephone Company, upon purchasing the property from 
the previous owners, was required to reconstruct practically the 
entire Gillespie plant with the exception of the rural lines. The 
old city plant apparently had been poorly maintained, and it ap- 
pears that very little of the old plant could be used in the recon- 
struction of the exchange, which virtually amounted to building 
a new plant. 

According to the evidence submitted, the operating revenues 
prior to reconstruction were practically absorbed by operating ex- 
penses, and it does not appear that any of the overhead expenses 
incurred during reconstruction, such as expenses of engineering, 
designing, and superintending the work during reconstruction, 
legal, organization, and other expenses, interest on investment, 
insurance and taxes, contingencies, etc., were charged to operat- 
ing. In fact the available net operating income would have paid 
only a small part of these expenses. An addition of 15 per cent 
to the capital account to cover such preliminary expenses con- 
forms with accepted enginecring practices, and in view of the fact 
that the utility is being appraised as an operating concern, it ap- 
pears reasonable to approve such an allowance in this case. 

The present value of the Gillespie exchange, according to the 


appraisal, is considerably in excess of the average value of ex- 
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changes in towns of the same size and serving about the same 
number of subscribers. It appears, however, that the plant has 
been installed with a view of serving a much greater number of 
subscribers in the immediate future, and the evidence submitted 
in the case indicated that the character of plant constructed was 
required in order to furnish the class of service demanded by the 
utility’s patrons. 

In connection with the inventory and appraisal, the petitioner 
submitted statements of earnings and expenses, from which it ap- 
pears that the operation of the Gillespie exchange during the 
year 1914 resulted in a net income of $1,110.02, as shown by the 
following table: 


Statement of Revenues and Expenses. 
Telephone Operating Revenues: 


Rental Revenues ......cccccscccccccsccccccce coe $5,965.74 
TOL) REVENUES: 6 6.54.64. aw sass hd ew bie eel ds Ko OS ows eee 2,533.07 
Miscellaneous Revenues ........cccccccnccccvccons 119.89 
——— $8,618.70 
Less allowances to Sub. ....... imei wbeeale anes $92.52 
Less tolls to other Co. ..... ccc ccc cc cece noses eee 1,861.23 
———_ $1,453.75 
Gross INCOME: $66.45 5 5356 05k O66 eR eee ete eee esate. eeoce $7,164.95 
8e8 : 
perating .....--eeeeees Seas Sea eases Ree ss Salers $3,351.16 
CONCESA 6 eee ons Poe sb eae ye te aoe eae eae eee en 2,620.07 
Taxes eeoeeeeouaveseeeseseeees eeeseeseeew*#*oeeteoeeoeeeeee @eeoeee 83.70 
. ——_ $6,054.93 
Income Less Expenses ....... SSeelenebeasewsae coscccccccecees $1,110.02 


No amount was set aside for depreciation in 1914, and as §1,- 
110.02 represents a return of only 2.7 per cent on an investment 
of $53,721.60, it appears that the utility must increase its net 
earnings if the plant is to be operated profitably. 

The increase in revenue that may be expected if the proposed 
schedule of rates is put into effect is indicated by the following 
extract from the petitioner’s statements: 


Present Schedule. 


Annual Annual 





Classification, Rates. | Revenues. 

202 Party line residence telephones ............2-++0: $12.00 $2,424.00 
40 Party line business telephones ...........- cee 18.00 720.00 
39 Private line residence telephones .....--ssseee0- 18.00 | 702.00 
3 Party line business telephones ........-ee.eeeee: 21.00 63.00 

9 Private line business telephones .........-e0-0e: 24.00 216.00 
138 Rural telephones ....cscccccccccccecccscccences 12.00 1,656.00 
$31 $5,751.00 
Ba sean Paetpe aa ee ee 


PURAIQISE. 
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Proposed Schedule. 





Annual Annual 





Classification. Rates | Recanace: 

180 4-party line residence telephones ...........05: $15.00 | $2,700.00 
22 2-party line residence telephones ............+. 18.00 396.00 
39 Individual line residence telephones ............. 21.00 819.00 
43 3-party line business telephones ...............: 24.00 1,032.00 
9 Individual line business telephones ............. 30.00 270.00 
138 Rural telephones ......c.-cccsccccevescccercees 12.00 1,656.00 
431 $6,873.00 
Estimated Increase ......ccccccccccccc cece cecscrectecsees $1,092.00 


According to the statements of the petitioner, therefore, the 
net earnings that will be available for depreciation, interest, and 
dividends under the proposed rates will amount to only $2,610 
which is approximately 5 per cent of $65,721.60. Judging from 
the character of the plant, such a rate will not be sufficient to 
provide even a necessary depreciation reserve. 

The petitioner’s estimate of expenses for the Gillespie exchange 
during 1914 shows a charge of $3,351.16 to operating. On the 
basis of 431 owned telephones, this amount represents an expense 
of approximately $7.80 per telephone, which is less than the 
average operating expense per station of other owe of sim- 
ilar size and character. 

In addition to operating expenses, there is an item of $83.70 
for taxes, and further item of $2,620.07 classified as a general 
expense. This general expense is not apportioned on the basis of 
exchanges, but an analysis of such expense for the entire property 
indicates that it is chargeable to general office salaries, traveling 
expenses, and miscellaneous items. 

It is reasonable to expect that inasmuch as the business of the 
Gillespie Home Telephone Company is conducted through a 
centralized organization, that controls the operation of several 
other telephone companies, better results would be obtained than 
in case of the average small isolated company. It is diffienlt, 
however, to appreciate the efficiency, of a system under which the 
general expense of conducting the business of two exchanges of 
the size of Gillespie and Benld represent approximately 79 per 
‘ent of the total operating expenses. 

It is apparent that the local organization of the Gillespie Home 


Telephone Company has been built up with a view to operating a 
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high-class modern telephone exchange in the city of Gillespie; 
and while the present character of the town would not seem to 
warrant the establishment of so expensive a plant, it is presumed 
that the management of the utility must have considered the 
material possibilities of a greater development in the immediate 
future. This was substantiated by a study of the local conditions 
made by the Commission’s experts. It is reasonable to assume, 
therefore, that the exchange will serve an increasing number of 
subscribers with little or no additional expense, and that the net 
revenue consequently will he greatly increased. 

[2] After carefully considering all the facts in this case, it is 
the opinion of the Commission that while the establishment of the 
proposed rates will probably not yield sufficient revenues immed- 
iately to enable the utility to profitably operate the exchange at 
Gillespie, the present condition is abnormal and the true results 
of the establishment of the higher rates cannot be correctly esti- 
mated at this time. After the exchange has been in operation a 
greater length of time, and the number of subscribers has in- 
creased in proportion to the capacity of the plant, it may be nces- 
sary to consider some different schedule of rates. It is not likely, 
however, that the proposed rates will ever yield an unreasonable 
net return on the investment, and as no objection to these rates 
has been filed with the Commission, it appears proper to grant 
the relief prayed for by the petitioner. 

It is therefore ordered that the petitioner, Gillespie Home Tele- 
phone Company, shall discontinue the schedule of rates or charges 
now in force and effect in the city of Gillespie, Illinois, and sub- 
stitute in lieu thereof the following schedule: 


Individual line business telephones, metallic circuit ..... $30.00 per annum 
2-party line business telephones, metallic circuit selective 
UNG U e access wick ata a tai ntige ogre mene cae ian 24.00 “« « 
Individual line residence telephones, metallic circuit .... 2100 “ “ 
2-party line residence telephones, metallic circuit selective 
PINGING sis Caccine erm emas he ecehiansi eee te Sek ea eases 18.00 “ « 
‘party line residence telephones, metallic circuit selective 
THBING sodA eausareed uske 1pdca UbaR te Cena e ae Oeste 15.00 « « 
Party line rural telephones, grounded circuit .......... 16.00 “ « 
Extension telephones ..........cceccceccccccvccsccces 6.00 “ « 
Extension belle .....-.0-0006 jatiraloreaGare cnbis Meials esate eo 6% 100 “ « 


A discount of $0.10 per month will be allowed on all bills for 
city service paid at the office of the company on or before the 15th 


day of the month in which the service is rendered. 
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A discount of $0.25 per month will be allowed on all bills for 
rural service paid at the office of the company, quarterly in 
advance, on or before the last day of the first month of the quarter 
in which the service is rendered. 

It is further ordered that the rates herein authorized shall be- 
come effective as of August 1, 1915, and shall be filed, posted, and 
published by the petitioner as provided by § 34 of the act to pro- 
vide for the regulation of public utilities. 

By order of the Commission this 22d day of July, 1915, dated 
at Springfield, Illinois. 


KANSAS SUPREME COURT. 


STATE EX REL. CASTER 
oe 


KANSAS POSTAL-TELEGRAPH-CABLE COMPANY. 
[No. 19,766.] 
(— Kan. —, 150 Pac. 544.) 


Service — Telegraph — Power of Commission — Abandonment of sta- 
tion, 

1. The Public Utilities act (Laws 1911, chap. 238), and related 
statutes, have conferred upon the Public Utilities Commission the power 
to determine whether a telegraph station, long established and main- 
tained, should be abandoned. 


Service — Telegraph — Governmental supervision — Abandonment of 
station. 
2. The power thus granted is a valid exercise of governmental su- 
pervision, and does not contravene any provision of either the national 
or state Constitution. 


Service — Telegraph — Station matntained at boss — Permission to dis- 
continue. 
3. Where a telegraph company maintained a telegraph station for 
a number of years at an average deficit of $134.33 per annum, it should 
have applied to the Public Utilities Commission for permission to dis- 
continue it, and it was unlawful to close the station and quit business 
thereat until such permission was granted. 


Service — Telegraph — Statute requtring station superseded by Public 
Utilities act. 
4. Section 1796 of the General Statutes of 1909 (Laws 1893, chap. 
152, § 1) is largely superseded by the Public Utilities act and other 
related statutes enacted since 1893. 
P.U.R.1915E. 
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Service — Telegraph — Power of Commission — Discontinuance of sta- 
tion. at county seat. ; 

5. Section 1796 of the General Statutes of 1909 (Laws 1893, chap. 
152, § 1), requiring each telegraph company to maintain an office in 
the county seat of each county when its lines run through such county 
seat, does not limit the power of the Public Utilities Commission to 
determine whether such office is self-supporting and compensatory, nor 
prevent the Commission from relieving the telegraph company of that 
duty, if its enforced maintenance would violate any provision of the 
national or state Constitution, or be otherwise unduly burdensome, un- 
reasonable, or oppressive. 


[July 10, 1915.] 
Headnotes by the Court. 


ArpLicaTion by the State, through one of its authorized 
officers, to the Supreme Court of Kansas for a writ of manda- 
mus directing the Kansas Postal-Telegraph-Cable Company to 
reestablish and maintain its telegraph station at Syracuse. 
Temporary writ ordered to issue unless defendant, within 
thirty days, files application with the Commission for formal 
leave to discontinue the station. 

Appearances: H. O. Caster and A. E. Helm for plaintiff; 
Gage, Ladd, & Small, of Kansas City, Missouri, for defendant. 


Dawson, J., delivered the opinion of the court: 

The state of Kansas, through one of its authorized officers, in- 
vokes the original jurisdiction of this court, and asks for a writ of 
mandamus directing the Kansas Postal-Telegraph-Cable Com- 
pany to re-establish and maintain its telegraph station at Syra- 
cuse, the county seat of Hamilton county. The company is a 
Kansas corporation, doing both domestic and interstate business. 
For several years it maintained a telegraph station at Syracuse; 
but finding that it was doing business at a loss, and that there 
had been a deficit in its receipts, as compared with its expendi- 
tures for five years last past, the company closed its office and 
quit business in that city on January 12, 1914. 

The principal complaint of the state is that the company omit- 
ted to ask and obtain from the Public Utilities Commission an 
order permitting it to close its office and abandon its business at 
that point. , 

The company’s answer to the alternative writ may be thus sum- 


marized: (a) Its business in Syracuse for the years 1909 to 
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1913, inclusive, was conducted at a loss aggregating $671.68, an 
average deficit amounting to $134.33 per annum. (b) It made 
no application to the Public Utilities Commission for leave to 
close its office and discontinue its telegraph service at Syracuse, 
and that it never received the assent of the Commission so to do. 
It avowed that it will not restore that service voluntarily. (c) 
The public are adequately served at Syracuse by the Western 
Union Telegraph Company and the Syracuse Telephone Compa- 
ny. (d) “This defendant avers that it is and always has been 
characteristic of the management of any telegraph business, such . 
as that of this defendant, to open temporary and experimental! offi- 
ces in different cities and towns, in order to determine whether the 
business of such offices will be compensatory ; that this is also true 
in the case of branch offices in cities, and that such offices are 
opened and closed and reopened, as the case may be, with frequen- 
cy, depending upon the volume of the business and whether it jus- 
tifies the continued maintenance of the office, and also depending 
upon the fluctuations of the business, which sometimes increases 
and sometimes decreases.” (e) That to require the company to 
re-establish its station at Syracuse and continue to do business at 
a loss would violate the 14th Amendment. (f) That to compel 
the company to re-establish and maintain its station at Syracuse 
until the Commission gives sanction to its discontinuance would 
be an unlawful interference and burden upon interstate com- 
merce, and violate § 8 of article 1 of the Federal Constitution, 
and violate the Bill of Rights of the Kansas Constitution. 

To this answer the state filed a demurrer, which we will treat as 
a motion to quash or as a motion for judgment on the pleadings. 
The state contends: (1) That defendant had no right to discon- 
tinue its service at Syracuse without first having obtained the 
sanction of the Public Utilities Commission. (2) That § 1796 
of the General Statutes of 1909 requires the maintenance of a 
telegraph station at Syracuse, since that city is a county seat. A 
third contention in the state’s brief was that, notwithstanding the 
deficit in operating the telegraph station at Syracuse, the com- 
pany should be required to maintain it, unless it could be shown 
that the entire intrastate business of the company was operated at 
a loss; but, ere the oral argument was reached, certain decisions 


of the Supreme Court of the United States were handed dowr 
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which abrogated that doctrine, and it was abandoned. Northern 
P. R. Co. v.. North Dakota, 236 U. S. 585, 59. L, ed. —,,1.R.A, 
—, P. U. R. 1915C, 277, 35 Sup. Ot. Rep. 429. See also Union 
P. Railroad Co. v. Public Utilities Commiagion,. 95 Kan. 604, 
148 Pac. 667, 671, syl. par. 3, ’ 

The defendant telegraph company makes the counter comten- 
tions: (1) No state law required the defendant to obtain the 
consent of the Public Utilities Commission before discontinuing 
its service at Syracuse. (2) Section 20 of the Public Utilities 
act, as construed by plaintiff and applied to thig case, is, void. (3) 
Section 1796 of the General Statutes of 1909, requizing every 
telegraph eompany operating a line through any county seat in 
Kansas to maintain a telegraph station thereat, ig void, as eaepaee 
to Syracuse. 

Before considering these specific points, it will be convenient. 
to cite the pertinent statutes. 

Section 7186 of the General Statutes of 1909 ecovilea: 

“Said Commissionerd [the Board of Railroad Commissioners] 
shall have the. general supervision of all railroads operated by 
steam or elgetricity or other motive power within the state, and all 
express companies, slseping-car companies, and: all other. per- 
sohs, companies, or corporations doing business as common 
carriers in this state; and shall inquire into any neglect or viola- 
tions of the laws of this state by any person, company, or cor- 
poration engaged in the business of transportation of persons or 
property therein, or by the officers, agent, or employees thereof ; 
and shall also from time to time carefully examine and imspect . 
the condition of each railroad in the state, and of ita equipment, 
and the manner of its conduct and management with reference 
to the public safety and convenience: Provided, This section 
shall not be construed as applying to street railway or electric 
lines operated wholly within one county. 2 

Section 7188, id., reads: 

“Whenever in the judgment of the Board of Railroad Commis- 
sioners it shall appear that any railroad corporation or other 
transportation company fails in any respect or particular to com- 
ply with the terms of its charter or the laws of the state, or when- 


ever in their judgment any repairs are necessary upon its road, 
P.U.R.1915E. 15 


226 KANSAS SUPREME COURT. 


or any addition to its rolling stock, or any addition to or change of 
its stations or station houses, or any change in its rates for trans- 
sporting passengers or freight, or any change in the mode of 
operating its road and conducting its business, is reasonable and 
expedient in order to promote the security, convenience, and ac- 
commodation of the public, said Commissioners shall inform such 
corporation of the improvement and changes which they deem to 
be proper by a notice thereof in writing, to be served by leaving a 
copy thereof, certified by the secretary.of the Board, with anv 
station agent, clerk, treasurer, manager, or any director of said 
corporation, which notice shall state the time within which said 
improvements or changes are required to be made; and if such 
orders are not complied with within the time stated in said notice, 
the attorney for the Board shall forthwith file with the Commis- 
sioners a complaint in writing, praying for an investigation of 
said matter, which complaint shall be heard according to the pro- 
visions of this act as in other cases. . . .” 

The Public Utilities act (Laws 1911, chap. 238) provides: 

“Section 1. The Board of Railroad Commissioners of the State 
of Kansas is hereby constituted and created a Public Utilities 
Commission for the State of Kansas, and such Commission is 
given full power, authority, and jurisdiction to supervise and 
control the public utilities and all common carriers, as hereinafter 
defined, doing business in the state of Kansas, and is empowered 
to do all things necessary and convenient for the exercise of such 
power, authority, and jurisdiction. 

“Sec. 2. All laws relating to the powers, duties, authority, and 
jurisdiction of the Board of Railroad Commissioners of this state 
are hereby adopted, and all powers, duties, authority, and juris- 
diction by said laws imposed and conferred upon the said Board 
of Railroad Commissioners, relating to common carriers, are 
hereby imposed and conferred upon the Commission created 
under the provisions of tHis act. 

“Sec. 3. The term ‘public utility,’ as used in this act, shall be 
construed to mean every corporation, company, individual, associ- 
ation of persons, their trustees, lessees, or receivers, that now or 
hereafter may own, control, operate, or manage, except for private 
use,, any equipment, plant, generating machinery, or any part 


thereof, for the transmission of telephone messages or for the 
P.U.R.1915E. 


STATE EX REL. CASTER v. KANSAS POSTAL-TELEG.-CABLE CO. 227 


transmission of telegraph messages in or through any part of the 
state. . 

“Sec. 10. Every common carrier and public utility governed 
by the provisions of this act shall be required to furnish reason- 
ably efficient and sufficient service, joint service and facilities for 
the use of any and all products or services rendered, furnished, 
supplied, or produced by such public utility or common carrier, 
and to establish just and reasonable rates, joint rates, fares, tolls, 
charges, and exactions, and to make just and reasonable rules, 
classifications, and regulations; and every unjust or unreasonable 
discriminatory or unduly preferential rule or regulation, classifi- 
cation, rate, joint rate, fare, toll or charge demanded, exacted, or 
received is prohibited and hereby declared to be unlawful and 
void, and the Public Utilities Commission shall have the power, 
after notice and hearing of the interested parties, to require any 
common carriers and all public utilities governed by the provi- 
sions of this act to establish and maintain just and reasonable 
joint rates wherever the same are reasonably necessary to be put 
in, in order to maintain reasonably sufficient and efficient service 
from such public utilities and common carriers. . . . 

“Sec. 14. Upon a complaint . . . that any regulation, 
practice, or act whatsoever affecting or relating to any service per- 
formed or to be performed by such public utility or common car- 
rier for the public, is in any respect unreasonable, unfair, unjust, 
unreasonably inefficient, insufficient, unjustly discriminatory, or 
unduly preferential, or that any service performed or to be per- 
formed by such public utility or common carrier for the public 
is unreasonably inadequate, inefficient, unduly insufficient, or 
cannot be obtained, the Commissioners shall proceed, with or 
without notice, to make such investigation as they may deem 
necessary. The Commissioners may, upon their own motion, and 
without any complaint being made, proceed to make such investi- 
gation. 

“Sec. 16. If upon such hearing and investigation the rates, 
joint rates, fares, tolls, charges, rules, regulations, classifications, 
or schedules of such common carrier or public utility governed by 
the provisions of this act, are found to be unjust, unreasonable, 
unfair, unjustly discriminatory, or unduly preferential, or in any 


wise in violation of the provisions of this act, or of any of the 
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laws of the state of Kansas, the Public Utilities Commission shall 
have the power to fix and establish, and to order substituted there- 
for, such rates, joint rates, fares, tolls, charges, rules, regulations, 
classifications, or schedules as it shall find, determine, or decree 
to be just, reasonable, and necessary ; and if it shall be found that 
any regulation, practice, or act whatsoever, relating to any service 
performed or to be performed by such public utility or common 
carrier for the public in any respect unreasonable, unjust, unfair, 
unreasonably ineiiicient, insufficient, unjustly discriminatory, or 
unduly preferential, or otherwise in violation of any of the pro- 
visions of this act, or of any of the laws of the state of Kansas, 
the Public Utilities Commission shall have full power, authority, 
and jurisdiction to substitute therefor such other regulations, 
practice, service, or act as they find and determine to be just, 
reasonable, and necessary. Al] orders and decisions of the Public 
Utilities Commission whereby any rates, joint rates, fares, tolls 
charges, rules, regulations, classifications, schedules, practice, or 
acts relating to any service perfonmed or to be performed by such 
public utility or common earrier for the publio are altered, 
changed, modified, fixed, or established, shall be reduced to writ- 
ing, and a copy thereof, duly certified, shall be served on the pub- 
lic utility or common carrier affected thereby, by registered mail ; 
and such order and decision shall become operative and effective 
within thirty days after such service, and such public utility or 
common carrier shall, unless an action is commenced in a court of 
proper jurisdiction to set aside the findings, orders and decisions 
of said Public Utilities Commission, or to review and correct the 
same, carry the provisions of said order into effect. . . . 

“Sec, 20. Whenever any common carrier or public utility gov- 
erned by the provisions of this act shall desire to make any change 
in any rate, joint rate, toll, charge or classification or schedule of 
charges, or in any rule or regulation or practice pertaining to the 
service or rates of any such public utility or common carrier, such 
public utility or common earrier shall file with the Public Utili- 
ties Commission a schedule showing the changes desired to be 
made and put in force by such public utility or common carrier, 
and such changes shall be plainly indicated by proper reference 
marks in amendments or supplements to existing tariffs, sched- 
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ules, or classifications, or in new issues thereof. No change shall 
be made in any rate, toll, charge or classification or schedule of 
charges, joint rates, or in any rule or regulation or practice per- 
taining to the service or rates of any such public utility or com- 
mon carrier, without the consent of the Commission, and within 
thirty days after such changes have been authorized by said Pub- 
lie Utilities Commission, then copies of all tariffs, schedules and 
classifications, and all rules and regulations, shall be filed in every 
station, office, or depot of every such public utility and every com- 
mon carrier in this state, for public inspection. 

“See. 41. The provisions of this act and all grants of power, 
authority, and jurisdiction herein made to the Commissioners, 
shall be liberally construed, and all incidental powers necessary to 
earry into effect the provisions of this act are hereby expressly 
granted to and conferred upon the Commissioners.” 

[1-3] It will be seen from the foregoing statutes that the 
legislature has promulgated a comprehensive program for the 
regulation and control of public service corporations: The Public 
Utilities Commission, succeeding to all the powers conferred upon 
the State Board of Railroad Commissioners, and by its own eti- 
larged powers conferred by later enactments, has power to super- 
vise the conduct of public service corporations in this common- 
wealth. It may order improvements in the public service where 
conditions so demand. State ex rel. Taylor v. Missouri P. R. Co. 
78 Kan. 467, 92 Pac. 606; Missouri P. R. Co. v. Kansas, 216 
U. §. 262, 54 L. ed. 472, 30 Sup. Ct. Rep. 330; State ex rel. 
Dawson v. Parsons Street R. & Electrical Co. 81 Kan. 430, 98 
LR.A.(N.S.) 1082, 105 Pac. 704; Missouri P. R. Co. v. Rail- 
toad Comrs. 85 Kan. 229, 116 Pac. 896; State ex rel. Dawson v. 
Chicago, B. & Q. R. Co. 85 Kan. 649, 118 Pac. 872. Likewise an 
unreasonable order, such as one requiring the erection and main- 
tenance of a railway station where there was no need for a station, 
will be corrected on judicial review. Railroad Comrs. v. Mis- 
souri P. R. Co. 71 Kan. 193, 80 Pac. 53. The rates of gas 
supplied by a public service company cannot be changed withow 
the consent of the Public Utilities Commission. State ex rel. 
Marshall v. Wyandotte County Gas Co. 88 Kan. 165, 127 Pac. 
639; Wyandotte County Gas Co. v. Kansas, 231 U. S. 622, 58 


L. ed. 404, 34 Sup. Ct. Rep. 226. 
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Examining these statutes, which are all tn part materia, it will 
be noted that the Commission has power to inquire into any 
neglect or violation of law by a corporation engaged in the trans- 
portation of property. Gen. Stat. 1909, § 7186. The Commis- 
sion is given authority over additions or changes of stations and 
changes in the mode of conducting its business. Gen. Stat. 1909, 
§ 7188. It may be urged that, at the time of. the enactment of 
this statute just cited, telegraph companies had not yet been 
specifically subjected to the control of the Commission. Conced- 
ing that, the language is significant, when read in the light of the 
later utilities act, the main purpose of which was to subject all 
public utilities to the same kind of control theretofore exercised 
over railroads. 

Continuing this examination of later enactments, we find the 
Commission vested with full power, authority, and jurisdiction to 
supervise and control the public utilities and common carriers, 
and empowered to do all things necessary and convenient for the 
exercise of the power, authority, and jurisdiction. That is to say, 
whatever power is necessary to the effectual exercise of the specif- 
ic powers conferred is likewise conferred. Utilities act (Laws 
1911, chap. 238, §§ 1,41). And § 2 of the Utilities act virtually 
extends the power already given over railroads to all public 
utilities. Section 3 defines a public utility and specifically names 
a telegraph company as such. By § 10 of the same act every com- 
mon carrier and public utility is required to give reasonably effi- 
cient and sufficient service, and to make just and reasonable rules 
and regulations, and the Commission is given power to require 
reasonably sufficient and efficient service to be maintained. Sec- 
tion 14 provides that any regulation, practice, or act whatsoever 
affecting or relating to any service is subject to supervision and 
control by the Commission. Section 16 provides the procedure 
for changing the rules, regulations, practice, acts, etc., of the pub- 
lic utility companies, and is one of the many provisions for judi- 
cial review of the orders of the Commission. Section 20 also is 
quite pertinent. .It provides that, if a public utility desires to 
change any rule, regulation, or practice, it shall apply to the Com- 
mission for leave to change such practice, etc. And no change in 
such practice, etc., shall be made without the sanction of the 


Commission. In view of all these, can there be any doubt of the 
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duty of the defendant, before dismantling its station at Syracuse 
and abandoning its business thereat, to secure the approval of the 
Commission for such an important change in its mode of service { 
How is the Public Utilities Commission to discharge its im- 
portant duties if the public service companies may quit business 
here, there, or anywhere in the state without an opportunity for 
the Commission to determine the propriety of such a course ? 

It is clear that, if the defendant may forego its business in 
Syracuse without the sanction of the Commission, it can close its 
office in Topeka, Wichita, or Kansas City, without the consent of 
the Commission. If this public utility, a telegraph company, can 
close one of its offices and quit business without the consent of 
the Commission, any other public utility, like the Santa Fé Rail- 
way, for example, could close its depot at Dodge City, Hutchin- 
son, or Emporia without the consent of the Commission. Where 
would this end? If these utility corporations may abandon this 
particular service without the consent of the Commission, may 
they not take off their passenger trains, take up and abandon un- 
profitable branch lines, change the fares and rates of transporta- 
tion for passengers and freight, or raise the charge for telegraph 
messages without the consent of the Commission? These ques- 
tions answer themselves. To yield approval to the contention of 
the defendant is to concede that the state’s program for the regu- 
lation and control of public service corporations is ineffective; 
that the public utilities act has been enacted in vain. 

2. Neither do we discover the force of defendant’s contention 
that § 20 of the Utilities act is void, as sought to be applied to 
this case. What is it but a fair exercise of governmental authori- 
ty, a method of procedure prescribed by law for the effective 
supervision of defendant’s public service business? Let it be 
granted, as the demurrer does concede, that the maintenance of a 
telegraph station at Syracuse is unprofitable. All that was neces- 
sary for the defendant to do was to make application to the Com- 
mission, setting up the facts. It would then be the duty of the 
Commission to verify the facts by proper investigation; and if 
the alleged facts were true, and no other lawful interest was 
materially affected, the Commission would be bound to grant the 
application. If the Commission failed to do so, the courts are 


open, and mandamus or other appropriate remedy would speedily 
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redress the telegraph company’s situation. -But here the tele 
graph company gave the Commission no opportunity to investi- 
gate. Other cases may arise where it is a close and debatabie 
question whether the telegraph station nays expenses and a fair 
profit. Moreover, it should be borne in mind that a public service 
corporation may, in a proper case, be required to establish and 
maintain reasonable facilities for the effective discharge of its 
self-assumed duties, even if the revenues derived therefrom will 
not always reimburse the corporation for the expenses incurred. 
Atlantic Coast Line R. Co. v. North Carolina Corp. Commission 
206 U. 8. 1, 51 L. ed. 933, 27 Sup. Ot. Rep. 586, 11 Aun. Cas. 
398. 

‘Shall the publie service company determine this matter itself, 
and without any governmental check of any sort? No argument 
can be made for the defendant on its right to close its Syracuse 
station’ without consent of the Commission, which could not with 
equal force be made in favor of its right to make any other 
change in its methods of conducting its business in this state with- 
out consent of the authority vested by law with supervision of its 
business. Suppose its rates for telegrams are too low and un- 
profitable, could it raise these rates without applying to the Com- 
mission for permission to raise them ? 

We recognize that officers of public service corporations have 
viewed with great misgiving the extension of governmental power 
over their business which has come about in recent years. But 
this extension of governmental power, this public supervision by 
state and interstate Commissions has probably come to stay. 
Public service companies will have to reorder their affairs accord- 
ingly. These official Commissions have entered a new field of 
goyernmental activity, With time and experience they will take 
a broad and rational view of their duties and responsibilities. 
In time the public service companies will learn to trust these 
Commissions a6 fully as they do the courts. Indeed, these Com- 
missions are equipped for the expeditious despatch of business in 
a manner which will be of great service to the public utility com- 
panies, and will supply a field which courts never were designed 
to fill. San Diego Land & Town Co. v. Jasper, 189 U. S. 439, 


47 L. ed. 892, 23 Sup. Ct. Rep. 571; Minnesota Rate Cases 
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(Simpson v. Shepard) 230 U. 8. 352, 57 L. ed. 1511, 48 LRA. 
(N.S.) 1151, 33 Sup. Ct. Rep. 729. © 

Counsel for the defendant have furnished us an excellent brief. 
Their citations relate to decisions reviewing unreasonable orders 
of state Commissions. They may be valuable hereafter, and we 
note them here: Delaware, L. & W. R. Co. v. Van Santwood 
(D. CO.) 216 Fed. 252; Washington ex rel. Oregon R. & Nav. Co. 
v. Fairchild, 224 U. 8. 510, 56 L. ed. 863, 82 Sup. Ct. Rep. 585 ; 
Chicago, B. ‘& Q. R. Co. v. Railroad Commission, 387 U. S. 990, 
59 L. ed. —, P. U. R. 19150, 309, 85 Sup. Ct. Rep. 560; West- 
ern U. Teleg. Co. v. Mississippi Commission, 74 Mies. 80, 21 
So. 18; Ohicago, R. I. & P. R. Co. v. State, 24 Okla. 370, 24 
LR.A.(N.S.) 393, 103 Pac. €17; Western U. Teleg. Oo. v. 
State, 31 Okla. 415, 121 Pac 1069. But all their arguments 
and citations amount only to this: If an application to the Com- 
mission had been made, and the facts developed as shown in 
defendant’s answer, and if the Commission had denied the ap- 
plication, and the télegraph company had.been compelled to ask 
relief from the courts, the brief of counsel wonld.be-very per: 
masive, and perhaps entirely convincing, that the Commission 
should be directed to-grant the telegraph eompany’s application, 
and relieve it from the burden of maintaining its unprofitable 
office at Syracuse. But we insist that the first official tribunal 
to have consideration of such matters is the Public Utilities 
Commission. 

In State ex rel. Taylor v. Missouri P. R. Co. 76 Kan. 467, 
486, 92 Pac. 606, 612, it was said: 

“There is nothing substantial in the contention that the statute 
authorizes the court to try the whole controversy and make such 
orders as it may deem reasonable and just, and that the order, 
when reviewed and revised, becomes a judicial order. This 
court is not given authority by the act to make any rule, order, 
or regulation. Its authority is limited to the inquiry whether 
the order already issued is reasonable and just.” 

[4, 5] 3. There is another question in this case which needs 
attention, otherwise it might make some trouble in disposing of 
this controversy when it goes to the Public Utilities Commission. 
Seetion 1796 of the General Statutes of 1909 (Laws 1893, chap. 
152, § 1) provides “that every telegraph company or other cor- 


poration operating a telegraph line through the corporate limits 
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of any county seat in Kansas, is hereby required to establish and 
maintain a telegraph station at such county seat, with the usual 
facilities and appointments for the convenience of the public in 
sending telegrams during the business hours of each day.” 

Certain infirmities in this statute were pointed out in Western 
U. Teleg. Co. v. Austin, 67 Kan. 208, 72 Pac. 850. Some help 
in disposing of this question may also be drawn from reference 
to a number of important cases decided by the United States dis- 
trict court in this state in March, 1913, but not reported. These 
cases were Nos. 1390-1394, in equity, brought by the Santa Fé 
Railway and other railroads against the Public Utilities Commis- 
sion, and against the attorney for the Commission (Mr. Justice 
Marshall), and against the writer, then attorney general. The 
railroads sought an injunction to restrain the enforcement of the 
maximum oil rate law. Laws 1905, chap. 353. The Public 
Utilities Commission resisted the application for an injunction, 
contending that the maximum oil rate law had been repealed by 
implication by the later enactment of the Public Utilities law; 
that, while the prevailing rates for transportation of oils could 
not be-changed without the consent of the Commission, this was 
because of § 30 of the Utilities act, and not by any remaining 
potency in the maximum oil rate law of 1905. Adopting this 
contention of the Commission and the very able brief of Mr. 
Justice Marshall, then its attorney, the Federal district court 
(Honorable John C. Pollock) denied the injunction and dis- 
missed the cases. 

And so here. The telegraph company was required to main- 
tain its station at Syracuse, not on account of any remaining 
potency in the act of 1893, but because the Public Utilities act of 
1911 had entirely superseded it, and that act dealt with condi- 
tions as it found them at the time of its enactment, crystallizing 
those conditions, rates, service, regulations, and the like as they 
then prevailed, and made them subject to change, alteration, and 
amendment by order of the Commission. The necessary infer- 
ence is that important changes materially affecting or likely to 
affect the convenience of the public were not to be made without 
the approval of the Public Utilities Commission, except as its 
orders might be corrected by the courts. We hold, therefore, that 


the act of 1893 will be no obstacle to the abandonment of the tele- 
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graph company’s office at Syracuse, if the Public Utilities Com- 
mission shall see fit, in the exercise of its sound discretion, and 
with due regard to the rights of the public and of the telegraph 
company, to sanction it. The powers. of the Commission are no 
less comprehensive in dealing with telegraph service at county 
seats than elsewhere. 

Mandamus is asked to restore the telegraph station. Manda- 
mus is a discretionary writ. It does not in all cases issue as a 
matter of course. In this case, we think it proper to withhold it 
temporarily. The defendant will be given thirty days to file its 
application with the Commission for formal leave to discontinue 
its Syracuse station. Failing to file such application, a peremp- 
tory writ of mandamus will issue, directing the defendant to 
reestablish its telegraph station at Syracuse and to maintain 
that station until its discontinuance is sanctioned by the proper 
authority. 

It is so ordered. 


All the Justices concurring. 


MICHIGAN SUPREME COURT. 


CITY OF MONROE 
v. 
DETROIT, MONROH, & TOLEDO SHORT LINE RAILWAY. 


[No. 312.] 
(— Mich. —, 153 N. W. 669.) 


Service — Street railways — Effect of franchise obligations. 

The fact that a Commission has the power to regulate the service 
of a street railway company, notwithstanding the existence of a fran- 
chise requiring a certain number of cars to be run on a street railway, 
does not justify the company in ignoring the contract obligation and 
pleading the public or its own convenience as an excuse for nonperform- 
ance; and the company should therefore perform its contract obligations 
until relieved therefrom by competent authority. 


[July 23, 1916.] 


Certiorant to Circnit Court, Monroe County, to review a judg: 


ment for the plaintiff in an action in mandamus to compel the 
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railroad company to operate cars during certain hours pursuant 
to the terms of its franchise. Judgment affirmed. 

Appearances: A. B. Bragdon and Clifton Kolh, Willis Bald- 
win, of counsel, for relator; Thornton Dixon, Donnelly, Lyster, 
Brennan, & Munro, and Bernard F. Weadock, of counsel, for 
respondent, 


Ostrander, J., delivered the opinion of the court: 

The relator seeks the writ of mandamus to compel respondent to 
operate cars during certain hours, pursuant, it is claimed, to the 
terms of a franchise granted by relator to respondent and contract 
relations thereby established. After a hearing the circuit court 
ordered the writ to issue, and the respondent reviews the action 
by certiorari. 

The order will be affirmed unless, as respondent contends, the 

relations established by the granting and accepting of the fran- 
chise have been so changed that the franchise has no longer any 
force in the premises. Respondent states its contention as fol- 
lows: : 
“(a) The respondent is an interstate carrier engaged in the 
transportation of passengers from a point in the state of Michi- 
gan to a point in the state of Ohio, and therefore the attempt on 
the part of the city of Monroe to compel the operation of the cars 
from the city. of Toledo, Ohio, to the city of Detroit, Michigan, 
or vice versa, is an interference with interstate commerce; that 
the power to regulate such interstate operations is reposed in the 
Interstate Commerce Commission by ‘An Act to Regulate Com- 
merce,’ approved February 4, 1887, 24 Stat. at L. 379, chap. 104 
(act June 29, 1906, 34 Stat. at L. 584, chap. 3591, Comp. Stat. 
1913, § 8563, 3 Fed. Stat. Anno. 809), as amended, which act 
confers upon the Interstate Commerce Commission full and com- 
plete jurisdiction of all matters relative to the adequacy or in- 
adequacy of interstate service rendered by this respondent. 

“(b) That while the ordinance of September 22, 1902, may 
be fairly said, and it has been construed by this court, to be a 
contract between the city and the respondent, it is, nevertheless 
a contract subject to abrogation by operation of law. The con- 
tract of 1902 was entered into subsequent to the enactment of the 


interstate act, and therefore must be constrned in the light there- 
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of. The act reposes in thé Interstate Commerce Commission all 
_ powers of regulation of mterstate’ business. 

“(c) That the contract of September 22, 1902, was made by 
the parties thereto by virtue of authority’ rencued ini each of the 
parties by the laws of the state of Michigan. Such authority was 
conferred to the city of Monroe and to the respondent railway by 
the general railroad law of the state, which provided that the rail- 
way should obtain the consent, under such terms and conditions 
as the city might ‘elect for operation on Monroe street in the city 
of Monroe. The. municipality’s power was a continuing power 
only so long as the state and state policy made it so. ‘The charter 
of the respondent was a continuing charter only so long as the 
state or state policy made it a contiriuing charter. ‘ The state, in 
its wisdom and in pursuance of state policy, created in the year 
1909, by public act 300 of that year, a commission known as the 
Michigan Railroad Commission, and the state reposed in such 
Commission broad powers relative to the regulation of carriers, 
subject to the jurisdiction of such Commission. Section: 6528 
of Howell, 2d ed., defines the carrier subject to the jurisdiction 
of the Coiniieicn and embraced in such definition is the busi- 
ness of this respondent. By § 6527 of Howell every carrier is 
required to furnish reasonable and adequate service. The carrier 
failing to comply with such statutory demand may be compelled 
by the Railroad Commission, under § 6549 of Howell, 2d ed., to 
operate a reasonable service, and significant is the innpuage of 
said section, which provides that any body politic or municipal 
organization which may deem service'rendered it unreasonable or 
unjustly discriminatory may make compere before a Railroad 
Commission. 

“Public act 300 of the year'1909 ‘is & revocation of any power 
that the city of Monroe may have had previous to that date to 
regulate the business of this respondent in regard to service.” 

Something concerning the relations of relator and respondent 
will be found in the opinion of this court in Atty. Gen. ex rel. 
Monroe v. Toledo & M. R. Co. 151 Mich. 473, 115 N. W. 422. 
It appears, also, from the petition of relator that the original 
franchise or franchises under which the streets of relator were 
invaded by a railway company were granted in 1899 and in 1900, 


and related to the operation of a street railway within the city, 
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and that the franchises were used by the grantee, the Detroit, 
Monroe, & Toledo Short Line Railway, in constructing a line of 
railway from the city of Toledo, Ohio, to the city of Detroit, 
Michigan, through the city of Monroe. The road having been 
constructed and being in operation, there was, in September, 
1902, a regranting of the original franchise, by the terms of 
which: “the cars or trains operated for the carrying of passengers 
shall be run as often as the common council shall direct, and as 
much oftener as the grantee, its successors, or assigns may see 
fit; provided that said council may not require them to be run 
oftener than once in every hour in each direction, between 6 
o’clock in the forenoon and 11 o’clock in the afternoon. Between 
the hours of 11 p. m. and 6 a. m. the cars shall be run as the busi- 
ness interests of the people and the reasonable convenience of 
the public demand.” 

From some time in 1901 until in the winter of 1912-13 cars 
were run every hour from about 6 o’clock a. m. until 10 o’clock 
Pp. M., but in December, 1912, there was a refusal, or neglect, to 
run passenger cars between Detroit and Toledo which would pass 
through Monroe between the hours of 9 o’clock Pp. mM. and 10 
o’clock vp. mu. To this the city, by its council, made objection. 
In December, 1913, the respondent notified the city that there- 
after it would not run a car either way between said hours. The 
city, by its council, passed a resolution requiring respondent to 
run a car each way between said intervals each day, in accordance 
with its franchise. The respondent restored the service, and 
continued it for a time, and again discontinued it. As cars were 
run when the petition was filed, between Detroit and Toledo, 
through Monroe, there is no local car going through Monroe to 
Toledo from 7 :37 Pp. M. to 10:27 Pp. M., and none going north from 
Toledo, through Monroe, from 7:15 p. m. to 10:10 P. uw, and 
none going south from 8:39 p. m. to 10:10 Pp. m.; the 8:39 P. um. 
ear being a limited car making no stops for passengers from 
Detroit to Toledo, except at Monroe. There is a like limited 
ear northbound at 8:20 p.m. The prayer of the petition is that 
respondent be commanded—‘‘to forthwith run one passenger car 
each way between Detroit and Toledo, which cars shall pass 
through the city of Monroe not later than one hour after the last 


car prior going the same direction shall have passed through said 
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city, and that said cars shall be what is called ‘local cars,’ stop- 
ping on signal at all crossroads, as were the cars taken off, and 
that such other order may be made in the premises as justice may 
require.” 

As was stated in the opinion above referred to—“by the terms 
of the ordinance the parties have agreed that a local passenger 
business in the nature of a street railway business may be done, 
and that the rate of fare shall be not to exceed 5 cents for a 
ride of any distance on the routes named within the city limits; 
that both parties to the agreements contained in the grants under- 
stood and expressly stated their understanding to be that the rail- 
ways within the limits of the city of Monroe were to be an 
integral portion or part of the line of railway extending north- 
erly to the city of Detroit; southerly to the city of Toledo, and 
by express agreement agreed to and fixed the rate of fare charge- 
able for passengers taking passage in the city of Monroe to both 
of the above points. The parties have acted upon these agree- 
ments.” 

The rule that contracts such as the one here involved are made 
subject to the necessities of police regulations is recognized by 
this court. But no exercise of the police power, affecting the 
contract, is pleaded. It does not follow that because the contract 
may yield to the exigency of public necessity, when such exigency 
has been determined in a proper case and manner, by competent 
authority, that the respondent, a party to the contract, may ignore 
the contract obligation, plead the public or its own convenience as 
an excuse, and remit the relator to a commission for relief. On 
the contrary, it seems wholly reasonable that it should perform 
its contract obligations until relieved therefrom by competent 
authority. 

The judgment is affirmed, with costs to relator. 


The late Justice McAlvay took no part in this decision. 
P.U.R.1916E, 
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PUBLIC SERVICE COMMISSION OF NEVADA 
v. 
WATER COMPANY OF TONOPAH. 
- [Case No. U-04.] 


Service — Water company — Extensions — Earnings. 

A water company was ordered to make certain sctentta in 
order to supply prospective customers with water connections, where it 
appeared that the added income from the use of such service would 
amount to a return of from 30 to 36 per cent on the necessary invest- 
ment. 


[May 15, 1915.] 


Procrsprines to compel water eompany to extend its mams to 
supply certain prospective consumers with water cotinections; 
extensions ordered. ‘ 

Appearances: J. F. Sinan First Associate Commission- 
er, W. H. Simmons, Seeond Associate Commissioner, W. K. 
Freudenberger, Chief Engineer, for the Commission; H. R. 
Cooke, Attorney, F. A. Burnham, Manager, for the water com- 
pany; J. A. Sanders, District Attorney of N ye county, for the 
complainants, 


Shaughnessy, First Associate Commissioner: Petitions in 
this case were filed at various dates by residents of Tonopah liv- 
ing on three different streets. Twelve residents on Magnolia 
street petitioned the Commission, under date of September 2, 
1914, to require the water company to extend its mains along this 
street: and furnish them proper connections and water service. 
Thirteen residents on California street filed a similar petition, 
under date of September 21, 1914. These petitions were com- 
bined. The case taken up by the Commission, upon its own 
motion, and the following citation issued: 

[Form of citation omitted. ] 

Another petition dated March 13, 1915, was received by the 
Commission from eleven residents of Tonopah living on South 
street, also asking for water connections. This petition was com- 


bined with the other two, and all considered together. 
P.U.R.1915E. 
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The case cathe ‘on regulatly fot Héating ‘st: Tonopah, Nevads, 
April 15, 1915, and was completed the same day. : 

It was shown by a number 6f witnesses ‘for complainants that 
all of the petitioners resided dn’ streets alongside of, or crossing, 
streets supplied with water mains, and that the cost of extending 
the mains and making necessary sérvice cormeéetions would’ ‘be 
very moderate. The Cormmission’s engineer, W. K. Freuden- 
berger, was ordered to make an.estimate of the probable cost of 
the necessary extensions, which ad furnished ‘at a later Gates and 
is as follows: , 
Estimate of coat: to extend. pipe lines in Tonopah, on Magnolia, California, 


and South streets, and to make the several service connectéons ached for 
by petitioners. 





Total length of 2-inch pipe required Shieebae ae maalmaees govenes . 3,000 ft. 
Cost of 3,000 feet 2-inch pipe at 65 cents per foot, laid ..... sees. $1,950.00 
Cost of 800 feet of service PIPC, 1816 oi eis h6ae taliece ees weee< eo» 440.00 

Total i.iscsens Te eT ee eee Dicoa2ciare salar arias Cine ecaniaiers $2,390.00 


Mr. Burnham ‘estiniated that the total cost of the work’ on 
Magnolia and California streets would probably be $2,000, if a 
circulating system were maintained, but that he thought it could 
be done for $300 less by leaving a dead end, which method, he 
thought, would be satisfactory. He also testified that the length 
of new mains required on South street would be between 1,000 
and 1,100 feet, and that it would cost about the same price per 
foot as the work on the other ‘two streets—namely, $1 per 
foot. Therefore, his’ estimate of the total cost would be about 
$2,800, which is not much different from the estimate made by 
the Commission’s engineer. — 

It was also shown by witnesses for the petitioners that the prob- 
able average income per consumer per month to the water com- 
pany would be about $2. If all these petitioners received service 
at $2 per month, the income pér year from them would be $364. 
This income would amount to a return of 36 per cent on the 
necessary investment as given in Mr. Freudenberger’s estimate, 
ora return of more than 30 per cent on the necessary investment 
as given in Mr. Burnham’s estimate. 

The increased operating expense incurred in serving these peti- 
tioners would be very slight, and, therefore, it is evident that the 


rate of return on the necessary investment is more than ample to 
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justify the water company in making the extensions and service 
connections. 

Mr. Burnham, as witness for the defendant, testified that the 
company had no funds with which to make the extensions asked 
for,.but admitted that he thought it might be a good business 
proposition to make the extensions, if the company had the money 
to carry it out. From an examination of the earnings of the 
company for the nine months of June, 1914, to February, 1915, 
inclusive, we find that on a yearly basis, at the same rate of earn- 
ings, they will have earned 14 per cent net on the fair value of 
their property, taken at $350,000. It is therefore evident that 
the extensions can be easily made out of earnings. 

Therefore, an order should be entered requiring the water com- 
pany to make the extensions and service connections asked for by 
petitioners. 

ORDER. 


In accordance with the views expressed in the foregoing opin- 
ion, it is hereby— 

Ordered that the Water Company of Tonopah proceed at once 
to extend its water mains along Magnolia, California, and South 
streets in the town of Tonopah, Nevada, and extend service pipes 
from these mains to the property lines of all the petitioners in 
this proceeding who desire such connections. 

The period of sixty days, after the date of this order, is hereby 
named as a reasonable time within which the extensions and con- 
nections herein ordered shall be completed. 

Public Service Commission of Nevada. 
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FARMERS’ TRANSPORTATION ASSOCIATION, INC. 
v. 
PENNSYLVANIA RAILROAD COMPANY et al. 


Service ~ Railroads — Operation of regular trains to meet special 
requirement. 

1. A railroad company will not be required to operate a train to 

meet the special requirements of shippers of perishable farm products, 


P.U.R.1915E. 
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where it does not appear that sufficient freight will be regularly offered 
to give reasonable assurance of operation without loss, and the shippers 
are unwilling to guarantee sufficient shipments to yield a reasonable 
return at the regular rates or to assume responsibility for the operation 
of the train as a special in event of light shipment. 


Discrimination — Service — Operation of regular train to meet special 
need. 

2. To enable the Commission to avoid discrimination in ordering, 

as a part of the regular freight service of a railroad, the operation of a 

train to meet the special requirements of shippers of perishable farm 

products, it should appear that such shipments would be sufficient in 

quantity to assure a reasonable return to the company at its regular 
tariff. 

[July 12, 1915.] 


Comptaint by the Farmers’ Transportation Association 
against the Pennsylvania Railroad Company and the Adams Ex- 
press Company as to the service rendered in transporting per- 
ishable farm products. Upon the complainant’s refusal to accept 
the offer of the railroad company to run a train to meet their re- 
quirements on condition that when less than twenty cars were 
required the complainant would pay a bonus of $75 in addition 
to the regular rate for the products shipped, the Commission 
dismissed the petition with the suggestion that the railroad com- 
pany make a particular effort to maintain the schedule of the 
train now used by the petitioner. 

Appearances: L. A. Page and Edwin R. L. Collins for the 
complainants; Alan Strong for the Pennsylvania Railroad com- 
pany. 

By the Commission: The petitioners in this proceeding are 
fruit and produce growers in the Delaware river section of Bur- 
lington county, and are shippers of perishable farm products for 
the New York market. Their shipments are made by Penn- 
sylvania Railroad to Jersey city. It is alleged that the schedule 
time for the running of the regular freight train for handling 
farm products is set at such an hour that the growers do not have 
time to gather more than half their day’s output and deliver it to 
the various stations in time for forwarding by freight; that the 
freight train designated for carrying perishable farm products 
for the New York market also handles slow freight en route; - 


that this occasions late arrivals at destinations, and consequently 
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the produce must be sold in the New York market ‘at lower 
oe than would be obtained. if earlier deliveries were made. 

' It is further alleged that the Pennsylvania Railroad Company 
by a combination with the Adams Express Company forces the 
growers to the use of the express service. 

Prior to -filing formal petition, and as a result of. conference 
‘between representatives of the association and the railroad com- 
pany, which conferences were attended by an inspector of this 
Board, the railroad company agreed to operate a train at.a time 
satisfactory to the petitioners, said train to arrive at an earlier 
hour than the regular freight train. now arrives; the train to 
consist of twenty cars each day. The company insisted that when 
less than twenty cars were required to make up the train it 
should be regarded as a special, and the company should receive, 
in addition to the amount paid for transportation at the regular 
charges, a bonus of $75. The conditions under which the com- 
pany offered this train were unsatisfactory to the petitioners, and 
the Board was asked to hold a hearing “for the express purpose of 
determining whether or not there is not produced in the river 
point section of Burlington county for shipment to Jersey City, 
in the months of June, July, and August, a sufficient amount of 
perishable farm products to warrant the Pennsylvania Railroad 
Company operating a freight train for the exclusive use of perish- 
able farm products.” 

The Pennsylvania Railroad Company, in answer to the pe- 
tition, claimed that the schedule time for the running of the 
regular freight train handling the products of the ‘petitioner, 
compares favorably :with schedules furnished for the movement 
of the same elass of freight from other territories making de- 
liveries in Jersey City, and it was claimed that, with very few 
exceptions, the scheduled service, during the last season, was 
maintained. It was denied that the “pick-up” perishable train 
handled any slow freight. Both the Pennsylvania Railroad Com- 
pany and the Adams Express Company denied a combination 
forcing the petitioners or others to use express service. 

On the petition and answer, hearing was held at which the 
petitioners and respondents were heard. It does not appear from 
the testimony adduced at the hearing that the operation of the 


freight train of which complaint is made is such as to justify a 
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finding that the service is inadequate*for freight carried at the 
regular rates applying for freight service. The transportation 
of commodities by railroad may be by regular or special trains. 
When transportation is by the latter, it is expected that payment 
in excess of the regular freight charges will be made. 

Section 46 of “An Act Concerning Railroads” (P. L. 1903) 
reads ; 

“Any railroad company may charge for the transportation of 
express matter in packages weighing less than 100 pounds each, 
or the value of which exceeds $1 per pound, or of property for- 
warded in passenger or special trains . . . any rate not ex- 
ceeding twice the rate such company is allowed to charge for the 
transportation of ordinary acooy by their respective charters or — 
the law of the state, 

The common understanding of a sseial train is one Yun ex- 
clusively for the henefit of those who contract with the railroad 
company for its operation. Usually such a train is run because 
of some exceptional condition which the facilities regularly pro- 
vided by the company do not meet, The exceptional condition 
does not concern the general public; it would not be reasonable 
to expect the railroad company. to meet it without extra compensa- 
tion. 

The petitioners in this proceeding object to giving a guaranty 
of extra payment in the event of the produce offered requiring 
less than twenty cars for the train proposed, on the ground that 
the train will not be operated for their benefit exclusively. It 
is claimed that farmers not members of their association will 
ship by this train, that these farmers will receive the benefit of 
the special service without joining in the agreement to pay on 
days of light shipments an extra sum for the operation of the 
train. 

The Board, of course, cannot require those who might receive 
a benefit from participation in a contract made by the Farmers’ 
Association with the railroad to become members of the associa- 
tion and assume their part of its responsibility, if they do not 
care to do 80. 

[1] It seems to the Board, however, that the contention of the 
tailroad company that it should not be required to operate a train 


to meet the special requirements of the petitioners, unless they 
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agree to make extra compensation in the event of light shipments, 
is not unreasonable. The Board’s position with respect to this 
would be different if it appeared that sufficient freight would be 
offered to give reasonable assurance of operation without loss. 
The Board has given consideration to the claim of the petitioners 
that the produce shipped by freight and express, and all of which 
it is alleged would be shipped by freight, is sufficient to assure a 
reasonable return to the railroad. It does not appear that this is 
a fact. Apparently the petitioners themselves are doubtful as to 
this, as they are unwilling to guarantee shipments to a twenty- 
car capacity daily, or assume responsibility for the operation of 
the train as a special. It does not appear that the operation of a 
train of twenty cars, with average loads of produce shipped at 
the freight charges therefor, would result in an unreasonable 
profit to the company. 

It is claimed by the petitioners that it would be more reason- 
able to require payment of a bonus for light operation on a system 
of averages, rather than require payment, as for the operation of 
a special train, every day the shipments required less than twenty 
cars. 

[2] There is doubt whether the Board could order the com- 
pany to operate a train on this basis. As stated heretofore, the 
transportation of commodities by freight must be in regular or 
special trains, and the Board’s judgment is that each train move- 
ment should be regarded as regular or special. Conditions might 
exist temporarily, where the Board would be justified in ordering 
the operation of a special train, and under such conditions it is 
the Board’s opinion that it could fix a rate less than that pre- 
scribed by the general railroad act if such lower rate should ap- 
pear to be just and reasonable. It seems to the Board that the 
rate in such a case would have to be above the regular freight 
charge and sufficiently in excess thereof to avoid such preference 
given the shippers as would amount to a discrimination in viola- 
tion of the statute. As the complainants are unwilling to accept 
the railroad company’s offer, it is not necessary for the Board to 
pass on the question whether an agreement such as the company 
proposed could be made effective without discrimination in favor 


of those who would not agree through the Farmers’ Association 
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to pay their share of the expense of operating the train as a 
special, but who would ship by this train. 

The stations from which the petitioners ship are located within 
comparatively short distances of each other. The schedule on 
which it would be necessary to operate a train to meet the pe 
titioners’ requirements would not admit of its picking up freight 
after leaving Florence, the last station from which the petitioners 
ship. The company, therefore, would have no opportunity in 
operating the train to add to its revenue by shipments from other 
stations. Those shipping from the petitioners’ stations would 
appear to be placed by the operation of the train in an advanta- 
geous position as compared with those shipping produce from 
stations between Florence and Jersey City. 

To order this operation as a part of the company’s regular 
freight service, with avoidance of discrimination against com- 
petitive shippers, and as a reasonable requirement of the com- 
pany, it should appear that shipments from the petitioners’ 
stations would be sufficient in quantity to assure a reasonable re- 
turn to the company at its regular tariff. This does not appear 
to the satisfaction of the Board in the record before it. 

While the record does not show such material and numerous 
delays in the operation of the train by which the petitioners ship 
as to justify a finding that the service now generally afforded 
is inadequate, it does appear that last season there were some 
delays in reaching Jersey City. A delay, comparatively brief, 
which in the transportation of ordinary freight would not in- 
Juriously affect shippers, may materially affect sales by the pe- 
titioners of their produce. The Board, therefore, recommends to 
the Pennsylvania Railroad Company that it make a particular 
effort to maintain the schedule of the train now used by the 
petitioners. 

With the above recommendation the petition will be dismissed. 
An order will so enter. 

Board of Public Utility Commissioners, Ralph W. E. Donges, 


President; John J. Treacy, John W. Slocum, Commissioners. 
P.U.R.1915E, 
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NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS. 


BELL ELECTRIC MOTOR COMPANY 
v. 


PUBLIC SERVICE ELECTRIC COMPANY. 


Rates — Electricity — Lighting current from motor generator. 

1. Service for an electric sign and for ordinary factory illumina- 
tion, whether furnished directly from the mains of an electric company 
or through the medium of a motor generater set, should be charged 
for in accordance with the regular lighting schedule. 


Rates — Electricity — Testing lamps. 
2. Testing lamps used for testing coils and also for the illumina- 
tion of a machine in which the coils are wound, the current for which 
is ET by the motor generator set, need not be classed as lighting. 


{July 27, 1915.) = 


Comeiaint that respondent, an electric company, has notified 
the petitioner, that the use of current from a motor. generating 
set for lighting purposes will be discontinued. unless arrange- 
ments are, made.to pay for current a by the motor at the regu- 
lar lighting rate; dismissed. 

. Appearances: C. M. Coddington sd P.. Q. Oliver for the 
eeiGionee: L. D. H. Gilmour for the company. 


By the Commission: In the complaint made by the Bell 
Electric Motor Company in this case before the Board, it appears 
that the petitioner is operating a factory at Garwood, New Jersey, 
using approximately 25 horse-power motors supplied with cur 
rent by the Public Service Electric Company. Service is being 
paid for in accordance with the Standard Uniform Retail Power 
Rate. 

In the construction of the product turned out by this company, 
it is necessary to use direct current for testing purposes, and, on 
this account, the petitioner has installed a direct current gener- 
ator driven by alternating current motor, which in turn receives 
current from the Public Service Electric Company’s line. The 
direct current is also used, in addition to testing, for a limited 
amount of battery charging and for electric lighting. 

It was testified that, in addition to the motors installed, there 


was an electric sign on the roof of the building, and a number of 
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lights used’ fot testing coils, which were also used, however, fot 
furnishing light at the machines at certain times. These lamps 
appear to be eleven or twelve in number, and, on aceount of the 
testing work, direct carrent’ was ‘essential. 

It was testified that the electrie sign operated from datk until 
11 or 12 o’clock at night, or, in other words during ws usual 
lighting hours. - 

Current for the sign and for the’ testing lamp was » farmished 
from the motor ‘generator set. 

Complaint arises because the respondent has notified the ‘pe 
titioner that ‘the use of-current from the motor generating set for 
lighting purposés: will' have’ to be discontinudd unless: arrange- 
ments are made to pay for current es by the motor at the regu- 
lar lighting rates ¢ 

The facts in this cdsé are not in dispute, and it merely becomes 
necessary to pass upon the application of the rate schedules. 

Rates for electric lighting servicé must take into aecount the 
effect which such service hus upon the peak load of the plant. 

The conditions governing rates have been gone into-in consider- 
able detail in a memorandum on the minimum charge for electric 
lighting issued by the Board'in 1012. There it was stated that 
costs of furnishing all service readily fall into three general 

(1) Those whieh are proportional to.the number of customers ; 

(2) Those which are proportional to the maximum demand 
made by the consumer. at the time of the maximum load upon, the 
plant ; 7 ds Be | 
(3) Those which are proportional to the number of kw. hrs. 
used., 

The first class os costs is readily viiderstood aaa amounts to 
approximately $10 or $12 per annum. 

The proper proportion of the second class of costs to be charged 
against any particular customer will depend very largely on the 
time of day when such demand for service occurs. 

It is well understood that the maximum demand or peak load 
upon the ordinary generating plant is caused by the lighting load. 
and rates of charge take into account the fixed charge based upon 
the capacity of the plant. 


In the early days of the electric lighting industry, generating 
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plants operated only from dusk to midnight, or at most from dusk 
to daylight the next morning. Later, electric current was sold 
for the operation of motors, and as the fixed charges were ordi- 
narily covered in the rate charged for electric lighting, the rates 
charged for power used in ordinary daylight hours were less by 
the amount of the fixed charges. | 

As the electric power business has grown, the rates for electric 
lighting have been reduced, due to better operating efficiency and 
to the sharing of the fixed charges by the power customers, to a 
greater or less extent. 

In no case, however, does it appear that the peak load upon 
the plant caused by the power has exceeded the peak caused by 
the lighting load. 

It appears that the company has provided a special supplement 
to its regular power schedule, which allows a customer having 
more than 50 h. p. to supply themselves with light, providing the 
total lighting did not exceed 50 per cent of the connected load. 
(The total connected load is 21.5 h. p. [Test., May 25, 1915, p. 
21]; the lighting load is about 3 kilowatts, or about 4 of the total 
load.) | 

Clearly, the Bell Electric Motor Company does not come under 
the class of customers to whom the special conditions pertain. 

[1] The only question remaining, then, is as to whether the 
charge for service supplied to the electric sign should be at the 
lighting rate or the power rate. 

Testimony of May 26, 1915, p. 6, was to the effect that the sign 
was lighted about dark and runs until about 11 o’clock; that 
there were “possibly six or seven lamps” used for ordinary illumi- 
nation, and that twelve girls were provided with leads for testing 
polarity. 

It was further testified (p. 6) that the leads of the testing 
lamps are hooked together, and the lights used for illumination 
after dark. 

To allow the Bell Electric Motor Company to obtain illumina- 
tion service at power rates would be an unjust and undue dis- 
crimination against other lighting customers. Service for the 
electric sign and for the ordinary factory illumination, whether 


furnished directly from the mains of the electric company or 
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through the medium of a motor generator set, should be charged 
in accordance with the regular lighting schedule. 

[2] In view of the fact that direct current is necessary for 
testing out of coils, and that such testing is done at the machines 
where the coils are wound, it does not appear improper to utilize 
the same lamps for illuminating purposes, and under all the cir- 
cumstances, the Board does not think it is requisite that the test- 
ing lamps be classed as “lighting.” 

It will be to the advantage of the Bell Electric Motor Company 
to have the sign and the ordinary office lighting supplied directly 
from the company’s mains, and a separate meter should be in- 
stalled by the company for this purpose, and current supplied 
through this meter charged for at the regular lighting rates. 

The complaint is, therefore, dismissed, and an order to this 
effect will enter. | 

Board of Public Utility Commissioners, Ralph W. E. Donges, 
President; John J. Treacy, John W. Slocum, Commissioners. 


NEW JERSEY COURT OF ERRORS AND APPEALS, 


PUBLIC SERVICE GAS COMPANY 
v. 
BOARD OF PUBLIC UTILITY COMMISSION et al 


(— N. J. —, 94 Atl. 634.) 


COertiorarit — Gas — Rate order. 

1. Certiorari to set aside an order of the Public Utility Commis- 
sion, made in the exercise of a discretion, fixing the rate to be charged 
the public for gas, is the proper remedy of municipalities which claim 
that the order is erroneous in fixing too high a rate. 

Valuation — Gotng value — Rate tnquiry. 

2. The going value of a gas utility should be allowed in valuing its 
property for rate-making purposes, to the extent that it represents the 
fair present value of all the elements of its intangible property, includ- 
ing the right under its franchise to use its property for the purposes 
of its incorporation and in the public streets where it is locally author- 
ized to go, but excluding the commercial value of the franchise. 

Valuation — Franchise — Effect of failure of state to regulate rate. 

3. In valuing the property of a gas utility for rate-making purposes, 
no allowance can be made for the commercial value of a nonexclusive 
franchise, on the theory that the utility has a property right to con- 
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tinue to charge high rates which have aceorded a property value to: tiie 
franchise, as reflected in the market value of its securities, as a result 
of the failure of the state to enforce ita righta to regulate rates, since 
such failure does not preclude the state from fixing a lower reasonable 
_ rate. 
Vatuation — Franchise — Rate inquiry. 

4. The fact that the charter right of a gas utility to charge reasona- 
ble rates sufficient to yield a net profit of 8 per cent on the value of its 
property is a valuable property right affords no ground for making an 
allowance for the commercial value of the nonexclusive franchise in 
ascertaining the value of the utility’e property for ratemaking pur- 
Ponca. 

[June 14, 1915.] 


REHEARING on appeal by a public utility company from a 
judgment of the Supreme Court affirming on its writ of certiorari 
an order by the Public Utilities Commission fixing the rates to 
be charged the public for gas; judgment affirmed. _ 

The judgment of the supreme court dismissing writs of certio- 
rari by municipalities as not being the proper remedy to obtain 
relief from the order was reversed and the order affirmed on their 
writs on a rehearing on their appeal. See post, P. U. R. 1915, 
—N. J. —, 95 Atl..127. For former opinion on, which rehear- 
ings were granted, see — N. J. —, 92 Atl. 606. 

Appearances:. Frank Bergen for appellant; George L. Record 
for appellees. 


White, J., delivered the opinion of the court: 

This case and the two city appeals (Nos. 3 and 4 of this term) 
present appeals by two municipalities, upon one side, and hy a 
public utility company, on the other, from the judgment of the 
supreme court with respect to an order by the Public Utilities 
Commission fixing the rate to be charged the public for gas by the 
utility company in a distriet which includes.the two municipali- 
ties. 

[1] I am unable to agree with the supreme court that certio- 
riari is not the municipalities’ remedy in their cases. I know of 
no other remedy, and, of course, it cannot be that they have none. 
The Commission has fixed a rate of 90 cents, and the municipali- 
ties are dissatisfied with the order fixing that rate. They think 
the rate fixed is too high, just as the utility company thinks the 


rate too low. Neither can bring mandamus, because the Utilities 
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Commission is vested by law with a discretion in fixing the rate. 
It would be like asking the court.to mandamus or. order a jury to 
agree upon a certain smaller named sum as its. verdict in a case 
where a question of fact involving the amount of the verdict was 
to be decided. The verdict rendered might be too high or too. low 
to accord with the legal principles governing the case; but, while 
a question of fact remains, a mandamus or a court direction is out 
of the question. The remedy is to set the verdict aside. So here 
the remedy is to set the Commission’s order aside because errone- 
ous, and the proper procedure to accomplish this is by certiorari, 
irrespective of whether the claim is that the rate fixed is too high 
or too low. I think, therefore, that the municipalities’ cases can- 
not be dismissed upon the ground stated by the supreme court, 
and that, that court having in fact passed upon the facts involved. 
we should, as it seems to me, now consider these cases also upon 
the merits. | 

Two principal questions are involved in the cases before us: 
One, Was it improper to allow an element of “going value” in 
coming to a valuation of the property of the utility company to be 
protected in a rate-making order? And the other, Was it im- 
proper to exclude the element of the commercial value of 
the franchise (not an exclusive one) in reaching such valua- 
tion? The municipalities maintain the affirmative of the first 
proposition, and the gas company the affirmative of the second. 

[2] Taking up the first inquiry: It is quite evident from the 
testimony and from the findings of the supreme court that, with 
the exception of the commercial value of the franchise, the term 
“going value” in these cases embraced what the Commission 
thought was the fair present value of all of the elements of the in- 
tangible property of the gas company, including the necessary 
spark of life represented by adequate permission to use its prop- 
erty for the purposes of its incorporation and in the public streets 
where it was locally authorized to go. To this extent I think the 
property of the gas company is entitled to protection in rate-mak- 
ing orders, because a failure of such protection permits confisca- 
tion, I agree, therefore, with the view of the Commission upon 
this point. To value the present mere physical property of the 
company in absolute disregard of its previously discharged bur- 


dens assumed and performed in the public interest and clearly 
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contemplated by the legislation, by which it was invited to enter 
upon the public service, is, in my Judgment, confiscatory. Like- 
wise, to value it without considering it as endowed with its life- 
giving permission to continue its public functions would be con- 
fiscation. 

TI therefore favor an afirmance, upon the merits, of the order of 
the Commission in the cases wherein the cities of Paterson and 
Passaic complained that “going concern value” had been used as 
an element of value in establishing the rate. 

[3] Coming now to the gas company’s appeal, wherein the 
complaint is that an additional value of the franchise (apart from 
its life giving function to the company’s other property), and 
dependent upon earnings present and prospective of the company, 
was not included, I incline to the opinion that the Commission 
took the proper view of this point also. 

I take it that this claim must resolve itself into dependence 
upon one or both of two propositions, viz.: (1) That the gas 
company has a property right to continue to charge unreasonably 
high rates in the future because of the present market value of its 
securities as a result of its having been suffered to do so in viola- 
tion of its charter obligations in the past; or (2) that its charter 
right to charge reasonable rates is of itself a valuable property 
right which must be permitted, under the guise of its own protec- 
tion, to enlarge itself into a right to charge unreasonable rates. 

Taking up the first of these propositions: It is not questioned 
that the universally acknowledged obligation of the gas company 
to serve the public at reasonable rates reserves to the public (the 
state) the right to regulate the rates to be charged so that they 
shall conform to this obligation. It follows as a necessary corol- 
lary that the franchise of the gas company to charge rates is at all. 
times subject to this right of the state to so regulate them. That 
the granted franchise to charge rates is a property right protected 
by law, which cannot be destroyed or impaired, except by due 
process of law and upon compensation, and that it, as an element 
vi property value (dependent in amount upon the rate permitted 
and likely to be permitted to continue), is subject to taxation, 
seems to me to be quite apparent; but that this fact should not be 
held to work a forfeiture of one of the conditions of the grant, 


viz., that the state should have the right at all times to reqttire 
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that the rates charged shall be reasonable, seems to me to be equal- 
ly clear. A man might build a hotel, 20 stories high, at the 
seashore, and so arranged that nearly half of its guest rooms have 
an unobstructed ocean exposure and view to the southwest over 
his neighbor’s land, and the probabilities may seem to indicate 
that by reason of lack of demand for additional hotel aceommoda- 
tions, or inability, or lack of inclination, of the neighbor to build, 
this exposure and view would continue uninterrupted for a long 
time, and by reason of this advantageous exposure the hotel might 
be very profitable, so that it had a fair market value of $2,000,- 
000. No one would doubt that it could not be condemned and 
taken by the state or the municipality for any public purpose 
without the owner being paid this market value, nor could he 
doubt that it was subject to be taxed at this value; but, on the 
other hand, no one would contend that the owner had thereby 
acquired a right to prevent his neighbor from building a like 
hotel, 20 stories high, on his own land, shutting off the ocean ex- 
posure and view of the first one, although the effect of his so doing 
would be to decrease the market value and the tax value of the 
first one by $1,000,000. If in fact the first hotel had been sold 
in the interim for $2,000,000, this circumstance would not in any 
respect alter the ultimate result. 

So in the case of a gas franchise, subject, as here, to reasonable 
rate regulation by the state, it is quite evident that if the state for 
what reason soever (and many may be thought of) omits for a 
great number of years to enforce its rights, and thus allows the 
company to charge unreasonably high rates, and there seems every 
likelihood that this permission of omission would continue, the 
property value of the franchise in the open market, as reflected by 
the market value of the company’s stock, would be much higher 
than it would be if the state had at all times and consistently en- 
forced its rights, and there was every prospect that it would 
continue to do so. Assuming, for the purpose of illustration, that 
an unreasonably high rate has been charged by this company in 
the past, upon what theory can it be contended that, because of 
this permissive omission on the part of the state in favor of the 
company, during all these years the state has now forfeited the 
rights of the public to enforce a condition which it was always 


the duty of the company to perform, whether the state compelled 
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it 0 do so or not? I think there is none. I syppose it may fair- 
ly be assumed that with all the other conditions exactly as they 
were in this case at the time of the order, if the rate charged by 
this company in the district in question before the order had been 
$1.40 instead of. $1.10, tha claim of the company to he allowed 
for value of franchise would have been at least double in. amount 
what it now is, and that the higher property value, as indicated 
by market value of securities and by valuation of franchise for 
taxation, would have more than substantiated such enlarged claim. 
Clearly no part of such increase of claim could have any proper 
foundation for consideration in arriving at a Just and reasonable 
rate, although it would have all the property right backing now 
urged for the present glaim. 

J think we may properly conclude, therefore, that the charging 
of unreasonably high rates in the past, if they have been. so 
charged, can furnish no ground for the continuation of these 
rates in the future, and this although a shrinkage of commercial 
and taxing value of the franchise will be the result of the state’s 
enforcement of its contract right to require the rates to be, reason- 
able in the future, . 7 

[4]. Taking up. the seca prapnaiaca thet the company’s 
charter right to charge reasonable rates is in itself a valuable 
property right entitled to consideration in rate making, I suppose 
it must be conceded that the franchise to charge as a “reasonable 
rate,” sufficient to yield a net profit of 8 per cent on the value of 
the company’s property, as allowed and established respectively 
by the findings of the Utilities Commission in this case, is a very 
valuable property right. Certainly I think it is. That this val- 
uable privilege is the company’s is beyond question. That it is 
property is undoubted. That the law protects it against confis- 
cation and subjects it to taxation follows as a matter of course. 
But that this valuable property right to charge “reasonable rates” 
should, by virtue of its own existence, have the effect of convert- 
ing itself into a still more valuable property right to charge “un- 
reasonable rates,” is, of course, preposterous. Presumably the 
incorporators went into this public utility business because they 
expected that their charter privilege to charge “reasonale rates”’ 
for the gas they were to manufacture, distribute, and sell would be 


a valuable one, but that fact, and the fact that it has become so, 
P.U.R.1915E. 


PUBLIC SERVICE GAS CO. v. BD. OF PUBLIC UTILITY COM. 257 


cannot have the effect of altering the terms of the contract made 
with the state. The mere statement of this proposition is suffi- 
ciently convincing, but, if anything more were needed a glance at 
the absurd practical result of the contrary view would be illumi- 
nating. If the franchise to charge 90 cents in order to pay 8 per 
cent on the value of the company’s property, not including the 
franchise, is worth $1,000,000, and must be included and have 8 
per cent paid on it also, the rate would have to be $1 instead of 
90 cents ; but, if the company has the property right to charge $1, 
the franchise is worth $2,000,000 instead of $1,000,000, and so 
the rate must be $1.10 in order to pay 8 per cent on this addition- 
al million, and so on indefinitely. 

That the company’s contract with the state to charge “reason- 
able rates” cannot be thus evaded is, of course, quite obvious. 
The plain fact is that the commercial value of the company’s 
property right in its franchise can have no effect in fixing the 
rate it can charge, because by the terms of its contract with the 
state the stream of its franchise value arises from the spring of its 
right to charge “reasonable rates,” and in the very nature of 
things no stream can rise higher than its source. 

For the reasons above stated, I concur in the affirmance of the 
judgment of the supreme court in the gas company’s appeal. 


Gummere, Ch. J., and Parker, Bergen, and Vredenburgh, 
JJ., dissent. 





NEW YORK PUBLIC SERVICE COMMISSION, SECOND DISTRICT. 


IN RE BUFFALO GENERAL ELECTRIC COMPANY, 
[Decision No. 220; Case No. 4911.) 


Consolidation, merger and sale — Authorization — Condition. 

Upon the merger of an electric company which had sold electricity 
principally at wholesale, into another company which had previously 
sold electricity at retail, purchasing its supply from the first company, 
the latter company was authorized to issue securities for the outstand- 
ing stock of the first company and to guarantee the payment of the 
interest on its bonds, the companies being required to write off a sub- 
stantial portion of the intangible value represented by the stock of the 

P.U.R.1915E. 17 
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merged company which had not been issued for cash or an equivalent in 
property. 
[June 24, 1915.] 


ArpiicatTion by two electric companies for permission to 
merge or consolidate and for the issue of securities to effect the 
merger; granted upon condition that the companies write off u 
substantial portion of the intangible value represented by the 
stock of one of the companies which had not been issued for cash 
or an equivalent in property. 

Appearances: Kenefick, Cooke, Mitchell, & Bass (by Mr. 
Kenefick) for the petitioner; Norton, Penney, Spring, & Moore 
(by Mr. Penney) for International Railway Company; H. D. 
Sanders, Assistant Corporation Counsel, for the city of Buffalo; 
Heury W. Killeen, in person ; Shire & Jellinek (by Mr. Cole) for 
George J. Meyer and certain other taxpayers of Buffalo; Clark H. 
Hammond for stockholders of Buffalo General Electric Company 
and the Cataract Power & Conduit Company; William Burnett 
Wright, Jr., for Central Council Business Men’s & Taxpayers’ 
Association; Frank C. Perkins, as a member of the committee 
from the Main Street Business Men’s Association, the Connect- 
icut Street Business Men’s Association, and Central Council Busi- 
ness Men’s & Taxpayers’ Association. 


Carr, Commissioner: This is an application of the Buffalo 
General Electric Company for permission to do the following 
things: 

(a) To acquire, purchase, and hold the outstanding capital 
stock of the Cataract Power & Conduit Company; 

(b) To issue certain bonds and stock for the purpose of acquir- 
ing the capital stock of the Cataract company ; 

(c) To guarantee the payment of the outstanding first mort- 
gage bonds of the Cataract Power & Conduit Company dated Jan- 
uary 1, 1897, aggregating $1,384,000; 

(d) For consent to merge or consolidate the Buffalo General 
Electric Company and the Cataract Power & Conduit Company ; 

(e) For permission to operate the combined properties under 
the franchise of the Buffalo General Electric Company in accord- 
ance with the provisions of a resolution of the common council of 


the city of Buffalo adopted on January 20-25, 1915. 
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The Cataract Power & Conduit Company has filed a separate 
petition joining in the application of the Buffalo General Electric 
Company hereinbefore referred to. A hearing on the matter was 
duly held in the city of Buffalo on May 24, 1915, at which time 
the companies, including the International Railway Company, 
the city of Buffalo, and other customers of the companies in the 
city of Buffalo and citizens of that city, were represented in per- 
son and by counsel, 

On the hearing there was some opposition to the proposed 
merger or consolidation, on the ground that the interests of the 
city had not been properly protected. Under the provisions of 
the franchise under which the Cataract company is operating, it 
had no authority to transfer or assign the franchise, or to consoli- 
date or merge with any other corporation, without the consent of 
the common council of the city of Buffalo. This franchise was to 
run for thirty-six years from the date of its acceptance by the 
company to which it was issued, to wit, the Niagara Falls Power 
Company, and it was accepted by that company on January 14, 
1896. This was thoroughly discussed in the rate case, 3 P. S. C. 
R. (2d Dist. N. W.) 656. 

The petition sets forth that the Buffalo General Electric Com- 
pany has for some time been negotiating for the pur:hase of the 
stock of the Cataract Power & Conduit Company so as to effect a 
merger or consolidation of the two companies, and that options 
have been secured for the purchase of more than two thirds of the 
stock at a price of not less than $140 nor more than $145 per 
share, dependent upon the net value of the liquid assets of the 
Cataract company as the same existed on December 1, 1913, and 
at that time the liquid assets amounted to approximately $41 per 
share on the capital stock of the Cataract company authorized 
and outstanding. Incidental to this merger application, these two 
companies have filed petitions in case No. 2590, seeking certain 
modifications of the orders made by this Commission in the rate 
case under date of April 2, 1913, and June 18, 1913. A careful 
investigation of the franchise situation as regards the Cataract 
company would seem to indicate that all of the rights of the city 
under that franchise have been thoroughly protected and safe- 
guarded in the modifications which have been made by the 


resolution of the common council hereinbefore referred to author- 
PUR1915E. 
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izing the merger or consolidation of the companies, so that it 1s 
apparent to the Commission that the city has not been placed at 
any disadvantage in case the merger should be permitted. We say 
this advisedly, because of the statements which were made on the | 


' hearing that the city officials of the city of Buffalo had signally 


failed in their duty to safeguard the interests of the city in all 
the negotiations which had extended for nearly a year between the 
city and the companies, looking to the adjustment of the rate sit- 
uation in the city of Buffalo. 

The situation of these two corporations in the city of Buffalo, 
while set forth at great length in the rate cases, may be again re- 
ferred to briefly in this opinion. The electric energy which is used 
by these companies in the city of Buffalo is obtained from the 
Niagara Falls Power Company. At the time the rate cases were 
pending the Cataract Power and Conduit Company sold, and at 
the present time it sells, electric energy at wholesale, obtained 
from the Niagara Falls Power Company, in the city of Buffalo; 
and the Buffalo General Electric Company in turn sells electric 
energy which it purchases from the Cataract company, at retail 
in said city. In some instances the former cBmpany also does 
some business which might properly belong to the Buffalo General 
Electric Company when considering the sale of energy at retail 
as distinguished from wholesale. The Cataract company sells a 
large amount of its power to the Buffalo company, and in many 
respects it might properly be considered as the middleman in the 
sale and distribution of the electric energy generated by the 
Niagara Falls Power Company and sold in the city of Buffalo. 
As was stated in the opinion of this Commission in the Canadian- 
American Power cases (opinion No. 169, p. 9): “The Cataract 
Power & Conduit Company has no true economic place in Buffalo. 
The Buffalo General Electric Company or some other corporation 
should be the sole distributing company. The Niagara Falls 
Power Company, both Canadian and American, should sell power 
to that company at the lowest price consistent with expenses, in- 
vestment, and maintenance.” There is no reason why the business 
in the city of Buffalo cannot be handled as well by one company 
as two; and in fact it is the general experience that in situations 
of this sort it is undoubtedly better for all concerned, the 
public as well as the companies, if there is but one concern dis- 


tributing electric energy in the community. Particularly is this 
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true if the profits of the middleman are wiped out and the public 
is permitted to participate in the benefits thus obtained. While 
it is true that the two companies in question do not at the present 
time compete with each other to any extent, yet it may readily be 
imagined that a situation might arise whereby there would be 
severe competition between them which might create serious diffi- 
culties. 

If the plan proposed is approved by this Commission, the Buf- 
falo company will only issue new securities of equal par value to 
the $2,000,000 par value of the common stock of the’ Cataract 
Power & Conduit Company now outstanding. No additional 
bonds of the Cataract company will be issued, so that no increase 
in the outstanding securities of the companies will be made for 
the specific purpose of merging or consolidating the companies. 
The excess amount which the Buffalo company is required to pay 
to acquire the Cataract stock will be provided by the Buffalo com- 
pany without issuing additional securities for that specific pur- 
pose. While the petitioner asks for the right to pay as much as 
$145 a share for the stock of the Cataract company, plus interest 
at 6 per cent from December 1, 1913, yet in view of the fact that 
the liquid assets of the Cataract company are only about $41 per 
share, the Buffalo company should be limited to a purchase price 
of $141 per share for all of the stock of the Cataract company. 
On this basis the Buffalo company would issue for the $1,005,000 
of stock of the Cataract company held by the Niagara Falls Power 
Company, an equivalent amount of the first refunding 5 per cent 
gold bonds of the Buffalo company dated April 1, 1909, and 
would pay the balance of $41 per share plus interest on the pur- 
chase price in cash. Likewise, for the remaining outstanding 
stock of the Cataract company, the Buffalo company would issue 
similar bonds at par for a like amount of stock of the Cataract 
company ; or if the holders of the stock of the Cataract company 
prefer so to do, they may accept common stock of the Buffalo 
company par for par, the balance of $41 per share with interest 
on the purchase price from December 1, 1913, to be paid in cash. 
The Cataract company has outstanding $1,384,000 of bonds, and 
the Buffglo company asks permission to guarantee the payment 
of the principal and interest of these bonds. Inasmuch as it may 
be assumed that the mortgage securing these bonds is a valid lien 


on the property of the Cataract company, which property is to be 
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acquired by the Buffalo company subject to this mortgage, if the 
plan proposed is made effective there would seem to be no reason 
why the permission of the Commission should not be given to the 
Buffalo company to make this guaranty. The papers also show 
that a new power contract will be entered into with the Niagara 
Falls Power Company which will put the company formed by the 
merger in as good a position in respect to the purchase of power 
as the Cataract company now occupies, and this is undoubtedly of 
value to the companies. 

Another ground of opposition at the hearing was the fact that 
the Buffalo company proposes to issue its securities In payment 
for the stock of the Cataract company; that this ought not to be 
done because the Commission had decided in the Cataract rate 
case that none of the stock had been issued for cash or an equiv- 
alent in property. There was no dispute as to this fact, and the 
books of the Cataract company clearly showed it. Notwithstand- 
ing this, it was strongly contended by the Cataract company that 
the rights obtained by the issuance of this stock did have a sub- 
stantial value. However, the situation now presented is such that 
the Commission may properly require the companies, if this 
merger or consolidation is to become effective, to wtite off a sub- 
stantial portion of the intangible value which represents the stock ; 
and in the opinion of the Commission this can be accomplished to 
a very large extent by requiring as one of the conditions of the 
merger that this intangible value should be written off to the ex- 
tent of $1,384,000, which is the amount of the par value of the 
bonds of the Cataract company now outstanding; and the order 
will so provide. If this is done, then all of the objection against 
the merger or consolidation which has been presented would seem 
to have been properly disposed of. The Commission, after having 
given careful consideration to all of the matters which have been 
presented to it for consideration in this case, is of the opinion that 
the petition of the Buffalo General Electric Company should be 
granted, as well as the petition of the Cataract company, and an 
order entered to that effect; and in the order the various condi- 
tions and restrietions set forth in this opinion should be properly 
covered. 

Note.—In Fuhrmann, as mayor of the city of Buffalo against the 


Cataract, Power, & Conduit Company, Case No. 2590, Decision No. 


219, June 24, 1915, the Buffalo General Electric Company made an 
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application that the order of April 2, 1913 (3 P.S. C. BR. [2d Dist. N. 
Y.] 739), which reduced its former rate approximately 25 per cent, 
should go into effect, and that an amendatory order of June 18, 1913, 
be modified to that extent; and the Cataract, Power, & Conduit Com- 
pany asked that the order of April 2, 1913 (3 P. S. C. R. [2d Dist. 
N. Y.] 656), which reduced its rates, except for electricity furnished 
the International Railway Company, approximately 28 per cent, be 
modified so as to make a reduction of 19 per cent applicable to all 
customers including the International Railway Company. These ap- 
plications were contingent upon the consent of the Commission being 
given to the proposed merger, as set out in IN Re BurraLto GENERAL 
ELectric Company. In granting these applications, the Commis- 
sion suggested that the Cataract Company take steps to put in force 
a simplified rate schedule which would eliminate all discrimination, 
and at same time result in a 19 per cent reduction in its revenues, 


NEW YORK PUBLIC SERVICE COMMISSION, SECOND DISTRICT. 


IN RE EMPIRE UNITED RAILWAYS, INC. 
[Decision No. 223; Case No. 2533.] 


Service — Street railways — Abandonment — Operation at toss. 
The abandonment of a particular line of a street railway should 
not be permitted, merely because for the time being it is conducted at a 
loss. 


(July 7, 1915.]J 


Appuication for approval of a declaration of abandonment of 
a portion of a line of street railway between the city of Oswego 
and the hamlet of Seneca Hill. Company not authorized to 
abandon line, at least until the construction of a bridge between 
Seneca Hill and Minetto should afford facilities to the residents 
of Seneca Hill to reach another line in operation between Oswego 
and Minetto. 


Irvine, Commissioner: Many years ago there was constructed 
by a predecessor of the applicant a line of street railroad extend- 
ing from the city of Oswego southward along what is known as 
the East river road, roughly parallel and to the east of the Oswego 
Tiver, to a point near the hamlet of Seneca Hill. The line then 
passed upon private right of way to a point near the eastern end 
of a bridge across the Oswego river between the hamlet of Seneca 


Hill and the village of Minetto. The Syracuse, Lake Shore, & 
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Northern Railroad Company, the immediate predecessor of the 
applicant, succeeded to the lines of street railroad in and near the 
city of Oswego, including the line in question, and it also con- 
structed a line from Syracuse to Oswego, which passes through 
Minetto near the western shore of the Oswego river. Upon the 
opening of this line the travel from Minetto was diverted from 
the old line on the eastern shore, and an application was made in 
1911 to the Commission for the approval of a declaration of 
abandonment of the line in question from a point opposite River- 
side Cemetery to the original southern terminus. The Commis- 
sion, by order made November 20, 1911, approved the declaration 
of abandonment from the point where the railroad entered upon 
private right of way to its southern terminus, and refused to 
approve the abandonment of the remainder of the line. The ap- 
plicant having succeeded to the rights and obligations of the 
Syracuse, Lake Shore, & Northern Railroad Company, now 
applies for an approval of the declaration of abandonment of that 
portion of the line which the Commission refused to permit to be 
abandoned in 1911. 

The traffic on this line is apparently considerably less than it 
was at the time of the former application. The operation is con- 
ducted at a loss to the company. Indeed, evidence submitted in- 
dicates that the entire operation within the city of Oswego is 
unprofitable, but it does not necessarily follow that abandonment 
of operation should be permitted because of this present condition. 

The distance from the center of Oswego to Riverside Cemetery 
is about 23 miles, and the fare to that point is 5 cents; the 
distance from Riverside Cemetery to the present terminus is 
about 14 miles, and an additional fare of 5 cents is charged upon 
this portion. In this stretch the evidence shows that there are 
twenty-three houses along the highway or in sight. An inspection 
by the Commissioner who held the hearings disclosed seventeen 
houses in reasonable proximity to the railroad; five being grouped 
near the southern terminus and four not far from the cemetery, 
to which point the company proposes to continue operation. It is 
quite evident that this population, scattered over a distance of a 
mile and a quarter, is insufficient to justify the maintenance of 
the road. It is contended that residents along another highway 
to the east use the cars in going to and from Oswego. If so, they 


must drive or walk at least a mile and a half in order so to do. 
P.U.R.1915E. 
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There is, however, a considerable hamlet at Seneca Hill south of 
the present terminus. The bridge between Seneca Hill and 
Minetto has been partly carried away by a freshet, and the only 
means of crossing the river at that point at present is by a tempo- 
rary suspension footbridge, which may be safe, but is certainly 
very inconvenient. A new bridge is projected somewhat south of 
the present structure. When it shall have been constructed it will 
give convenient access to Minetto from Seneca Hill. The rail- 
road on the Minetto side is much better than the line in 
question. A single fare is charged, and much better time is 
made. It will be practically as convenient for residents of Seneca 
Hill to reach the station in Minetto as to reach the present termi- 
nus of the line in question. Nevertheless, until this bridge shall 
have been completed the present East river road line will serve 
the people of Seneca Hill much better than the Minetto line, and 
we think that the present line should be operated at least until the 
completion of the new bridge. The line has not been well main- 
tained, but the electric railroad inspector of the Commission 
- reports that it has been maintained in condition for safe operation 
of the light cars in use at the low speed required. The cars have 
been operated in summer under twenty-minutes headway; and in 
winter, forty minutes. Some expense might be saved and ade- 
quate service still provided by operating the year round under 
forty-minutes headway, or even greater. The entire abandon- 
ment at this time should not be permitted. 


OKLAHOMA SUPREME COURT. 


ATCHISON, TOPEKA & SANTA FE RAILWAY COMPANY 
et al. 
w 
STATE. 


[No. 5730.] 
(— Okla. —, 150 Pac. 108.) 


Commissions — Jurisdiction — Form of order of test. — 
1. The jurisdiction of the Corporation Commission is not to be 
tested by the proposed order, but by the order made. 


Headnotes by the Court. 
P.U.R.1915E. 
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Appeal and review — Failure of Oommiasion to certify findings of 
fact — Effect. 

By Const. art. 9, § 22, it is made the duty of the Corporation 
Commission, upon making an order that intrastate passengers on trains, 
desiring to continue their journey within the state beyond the station 
to which tickets are originally purchased, shall be permitted to pay 
the regular fare, and no penalty shall be collected in excess of the regu- 
lar fare, unless the carrier gives them an opportunity to purchase a 
ticket at the station to where they were originally destined, to make 
findings of fact upon which the order is based, and, on appeal to this 
court from such order, to certify the facts found by it to this court. 
And where the Corporation Commission fails to make and certify such 
findings of fact, this court may, under said section of the Constitution, 
remand the case to the ee with directions so to do and to 
certify the same as stated. 


[June 22, 1915.] 


Appxat by the Atchison, Topeka, & Santa Fe Railway Com- 
pany and others, from an order of the Corporation Commission 
requiring railroads to permit passengers on trains coming into 
the state to pay the regular fare, and forbidding the collection 
of penalties in excess of the regular fare, unless given oppor- 
tunity to purchase tickets to the points distant. Cause remanded 
with directions to the Commission to take additional evidence 
and to make findings of facts. 

Appearances: Cottingham & Hayes, C. O. Blake, R. A. Klein- 
schmidt, Thos. B. Pryor, Edgar A. de Meules, C. E. Warner, C. 
C. Huff, Clifford L. Jackson, and W. R. Allen for appellants; 
Chas. West, Atty. Gen., and Chas. L. Moore, Asst. Atty. Gen., 
for the State. 


Turner, J.. delivered the opinion of the court: 

On September 21, 1913, the Corporation Commission served 
on the Atchison, Topeka, & Santa Fe Railway Company and 
fifteen other such companies doing business in the state notice of 
proposed order No. 133. The pertinent part of the notice reads: 


You are hereby notified that the Corporation Commission of 
Oklahoma, at its office in Oklahoma City, Oklahoma, at 10 
o’clock a. M. on the 13th day of September, 1913, will hear any 
objections which may be urged by any person interested against 


the following proposed order, rule, regualtion, and requirement. 
P.U.R.1915E. 
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You and each of you shall stop all passenger trains for which 
tickets are sold for such trains, whether coming into or going out 
of the state of Oklahoma, a reasonable length of time to allow 
all passengers aboard such trains to purchase tickets for points 
in other states on outgoing trains, and for points within the 
state of Oklahoma on incoming trains. 

In witness whereof, we have hereunto set our hands and fixed 
the seal of said Commission this 2d day of Sept., 1913. 

Corporation Commission of Oklahoma, 
J. E. Love, Chairman. 
A. B. Watson, Commissioner. 

Attest: Sam Houston, Acting Secretary. [Seal. ] 


After protests duly filed, there was evidence introduced be- 
fore the Corporation Commission in support of and in opposition 
to the proposed order, and at the close of all the evidence the Cor- 
poration Commission entered order No. 757, the pertinent part 
of which reads: 


This proposed order was heard on September 13, 1913, after 
due notice at which all railroads interested were represented and 
objection heard, which shows that all the railroads represented 
objected to the proposed order as outlined, because that would 
interfere with the interstate law. . . . It is not the desire 
of the Corporation Commission of Oklahoma to promulgate or- 
ders in conflict with the interstate laws, but to protect our pas- 
sengers inside of the state. | 

It is therefore ordered that passengers on trains desiring to 
continue their journey within Oklahoma beyond the station to 
where tickets are originally purchased, shall be permitted to pay 
the regular fare, and no penalty shall be collected in excess of 
the regular fare, unless the carrier gives passengers an oppor 
tunity to purchase a ticket at the station to where they were 
originally destined. 

This order to take effect after November 1, 1913. 

Corporation Commission, 
A. P. Watson, Commissioner. 
Geo. A. Henshaw, Commissioner. 
Attest: J. H. Hyde, Secretary. [ Seal. ] 


Dated at Oklahoma City, this the 16th day of October, 1913, 
P.U.R.1915E. 
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From said order the Atchison, Topeka, & Santa Fe Railway 
Company and nine of the protesting roads have appealed to this 
court, assigning for error that the same is void as an interference 
with interstate commerce. 

While the proposed order may have been an interference with 
interstate commerce, such was not the effect of the order as made. 
The jurisdiction of the Commission is not to be tested by the 
proposed order, but by the order made. St. Louis & S. F. BR. 
Co. v. Miller, 31 Okla. 801, 123 Pac. 1047. As the order was 
leveled at the practice, of at least some of the railroads, of exact- 
ing more than the regular fare from an intrastate passenger in 
transit to a point within the state beyond that mentioned in his 
ticket, without affording him an opportunity to purchase another 
ticket for that point at the regular fare, construing the order pur- 
suant to the intent of the Commission not to interfere with inter- 
state commerce, which intent is apparent on its face, we hold that 
when the order says, “ . . . passengers on trains, 7 
it means intrastate passengers, and intends to correct the practice 
referred to when it provided that, when such passengers desired 
to continue their journey in the state beyond the station to which 
their tickets were originally purchased, no penalty should be ex- 
acted from them in excess of the regular fare, unless the carrier 
gives them an opportunity to purchase a ticket at the station to 
where they were originally destined. Thus construed, there is 
no merit in the contention that said order seeks to regulate inter- 
state commerce. 

But this cause must be remanded. This for the reason that, 
while the evidence before the Commission is before us, there is 
no finding of facts upon which the order appealed from is based 
certified to us, as required by article 9, § 22, of the Constitution. 
This being the state of the record, the cause is remanded to the 
Commission, with directions to take additional evidence should 
the Commission see fit so to do, and to find the facts upon which 
the order is based and certify the same to this court. Pioneer 
Teleph. & Teleg. Co. v. Westenhaver, 23 Okla. 226, 99 Pac. 1019; 
Atchison, T. & S. F. R. Co. v. State, 27 Okla. 820, 117 Pac. 330; 
Chicago, R. I. & P. R. Co. v. State, 24 Okla. 370, 24 L.R.A. 
(N.S.) 398, 103 Pac. 617, 


All the Justices concur, 
P.U.R.1915E. 
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RHODE ISLAND PUBLIC UTILITIES COMMISSION. 


CHARLES H. McKENNA et al. 
. . 
THE NEW YORK, NEW HAVEN, & HARTFORD RAILROAD 
COMPANY. 


[No. 10.] 


Discrimination — Rates — Commutation ticket — Electrtfied branch of 
steam railroad. 

A steam railroad which, upon electrifying one of its branches, 
had abolished upon that branch its existing commutation rates and 
inaugurated a zone system of fares, the regular steam railroad fares 
for the traveler with baggage being retained, was ordered to establish, 
in addition to the ex-rating zone and other rates of fare, general and 
pupil commutation rates, in order to avoid discrimination as between 
its different branches, there being nothing in the testimony to indicate 
that the application of the commutation rates would unreasonably re- 
duce the earnings of the railroad on the branch in question. 


(January 15, 1915.) 


ComPLAINT against the New York, New Haven, & Hartford 
Railroad Company alleging that its rates upon one of its branches 
were discriminatory in that it did not offer commutation tickets 
for sale. The company was ordered to issue general and pupil 
commutation rates in accordance with a schedule prescribed by 
the Commission. 

The appearances are set out in the opinion. 


By the Commission: This is a complaint made by twenty-five 
qualified electors of the state, for the most part residents of the 
town of Barrington. 

The substance of the complaint is “that the passenger rates, 
tolls, and charges of the respondent company, between the city 
of Providence and the town of Barrington, in respect to that 
class of passengers who use said railroad in going to and from 
their homes to their place of business, practically every business 
day in the year, and commonly called ‘commuters,’ are unreason- 
able and unjustly discriminatory,” in that said company refuses 
to carry them as passengers at commutation rates, tolls, and 


charges on the Providence, Warren, & Bristol branch of its lines, 
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notwithstanding the fact that said company carries like “com- 
muters” at commutation rates, tolls, and charges on every other 
oranch of its railroad within the state. 

The respondent company in its answer denies that its passen- 
ger rates, tolls, and charges between said Providence and its 
stations in said town of Barrington in respect to the class of 
passengers who use said railroad in going to and from their homes 
to their place of business practically every business day in the 
year are unreasonable and unjustly discriminatory, but avers 
that said branch railroad alone of all the respondent’s railroad 
lines radiating from said city of Providence enjoys, in addition to 
its regular rates of fate, a system of zone ticket fares, with an 
average low rate per mile, granting to each and every rider a low 
rate, without the necessity of purchasing tickets in large lots, 
and without limitation as to time or restriction as to the use by 
the purchaser alone. 

The respondent also denies that it has refused to put into 
effect upon its said branch railroad to which the complainants 
refer as the Warren, Bristol, & Fall River line, a system of 
commutation rates, tolls, and charges for so-called commuters 
similar in principle to those which exist on other branches of 
its railroad radiating from said city of Providence; and avers 
that its representatives have expressed a willingness to inau- 
gurate said commutation rates, tolls, and charges, provided that 
the present single fares, and also the zone ticket fares on said 
branch be replaced with the system of single ticket fares and 
commutation rates similar to those existing on other branches 
of the respondent’s railroad radiating from said city of Provi- 
dence. 

The respondent avers that said branch railroad is a standard 
railroad operated by electric power between Providence, in the 
state of Rhode Island, and Fall River, in the commonwealth 
of Massachusetts, and intermediate stations, and between War- 
ren on said branch and Bristol and intermediate stations in the 
state of Rhode Island; that the zone fare between Providence 
and Fall River of 25 cents and between Providence and Bristol 
of 20 cents, with the existing intermediate zone limits, gives an 
average low rate per mile; that said branch railroad is situated 


between two cities with less populous communities between; that 
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in order to make possible the average low rate of fare which 
obtains on said line, it has been deemed necessary to consider 
the entire branch as a whole, and to establish thereon a system of 
fares and tickets calculated to induce travel between said cities, 
and thereby support frequent service by which the intermediate 
points on the line benefit, and to induce people who theretofore 
had made infrequent trips to ride more often, and thus produce a 
flow of traffic throughout the day. 

The respondent states that it is advised, and therefore avers, 
that to retain upon said branch railroad its present zone system of 
fares which said branch alone enjoys, and at the same time to 
inaugurate thereon a system of commutation rates like those in 
effect on other branches of the complainant’s railroad radiating 
from said city of Providence, would create discrimination against 
those using said other branches; and that the sentiment of the 
communities served by said branch as expressed to the respondent 
has been in favor of the present system and against the return 
to the system of fares on said other branches with a proper addi- 
tional charge on account of the benefits enjoyed by the patrons 
of said branch and the large cost to the respondent of the tunnel 
route, so-called, into said city of Providence. 

The respondent states that it has felt that the system of fares 
and tickets adopted on said branch gives general satisfaction to 
the communities served; and it would be reluctant at this time 
to go back to a system of fares and tickets similar to those obtain- 
ing on said other branches, with the higher rate per mile for the 
occasional rider and commutation rates for the passenger riding 
nearly every day. 

Charles H. McKenna, Esq., appeared for the petitioner, and 
Nathaniel W. Smith, Esq., for the respondent company. 

The Providence, Warren, & Bristol branch of the respondent 
“was operated by steam up to about the year 1900, when it was 
electrified, and a zone system of fares was inaugurated, the regu- 
lar steam railroad fares for the traveler with baggage being 
retained and the then existing commutation rates being discon- 
tinued. 

The parties agreed for the purpose of the hearing upon dis- 


tances and fares as follows: 
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Distances. 
Miles. 
Between Providence and West Barrington ...... awie alanis wees potogaee . Wan 
MINGYVSUE: onwsaens ae See atents Geese keeaas 8.53 
= = $< “Barrington... oie ivasusbwees ages steeoee es 9.93 
v4 - “ Hampton Meadows .........cccereecsccee- 10.50 
* « OO Warren ise i. piece keen Be oe oe seesee tes 11.57 


and the other distances on the branch as shown on the respondent's time 
table No. 59 in effect March 2, 1913. 


Regular Fares. 

Between Providence and Bristol, Constitution Street ....... seeeretoteress $0.35 

West Barrington bpkview Sire ee Saws aoe Taeeus 0.15 

- - ey SON WUE G: «5505 55 woe are earth ace spies eoaarnsare neo. i'd wre ae 0.20 

- * “ Barrington ............ eae wee sess 6.20 

- = “ Hampton Meadows ............-20. sila otteer’ 0.20 

2 “ NV grr en os hats eo ee Wes We Re ORE ee a wae 0.25 
Zone Fares. 

Between Providence and East Providence ...... Cabo we ae Hie ees ee $0.05 

East Providence and West Barrington .............e0cee: 0.05 

“ West Barrington and Warren ............ccccccsccscccces 0.05 

- Warren and Bristol ......... eplibreieewee eeeE eles wane ~- 0.05 

“ Warren and South Swansea ...... ccc cc cc cece ce recs cceces 0.05 

o South Swansea and Fall River ............-. Sbdaca aa esses 0.05 


System of Fares.—It is agreed for the purposes of the hearing 
that on the branch between Providence and Bristol and Provi- 
dence and Fall River there obtains a regular system of regular 
fares as shown by tariff on file with the Commission, and a system 
of zone rates as shown by the tariff, but without commutation 
rates; and that on the other lines of the respondent in Rhode 
Island there is a system of regular rates as shown by the tariff 
and a system of commutation rates as shown by the tariff, but no 
system of zone rates; and that on other lines there are various 
trip tickets between various stations as shown by the tariff. 

A comparison of the rates paid upon this branch by passengers 
commonly known as commuters, with some of the rates paid by 
similar passengers on other lines of the respondent company, 
shows that the former are paying a much larger amount than the 
latter for transportation the same number of miles. It also 
shows that the absence of any special rate for students results in 
an even greater expenditure for such travelers on this branch. __ 














: General Rates. | Pupils’ Rates. 
Between Miles. 60 Rides. 46 Rides. 

Providence and oe sinibiecaea 9.93 $9 .00 $6.90 
pponaug ........| 10.65 5.85 2.95 

* - st lwater .......| 10.36 5.85 2.95 

“ “ Pontiac ...cscec- 9.71 5.50 2.75 

“ e Ashton eeeeoeeunces 9.50 §.50 2.75 

© Nstick swas4aw ass 9.00 6.15 2.60 
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General Rates. | Pupils’ Rates. 
Between _ | Miles. | "60 Rides. 46 Rides, 





Providence and South or East War- 








POT yeep creer tea chars tt Seerationes 12.20 $9.00 $6.90 
Providence and East Greenwich . 13.33 6.70 3.35 
“ River Point ......}| 12.47 6.45 3.25 
~ “ Attleboro ........ 12.45 6.45 3.25 
S “ Smithfield ........ 12.25 6.46 3.25 
rf “ Centerville ....... 12.10 6.45 3.25 
General Rates. | Pupils’ Rates. 
Between Miles. 60 Rides 46 Rides 
Monthly. Monthly. 
Providence and Bristol] . ........- 16.32 $12.00 $9.20 
Mansfield ...... .. | 19.45 8.20 4.10 
e “ Wickford June. ...| 19.36 8.20 4.10 
- “ Coventry ........-. 18.10 7.90 3.96 
“ “ Woonsocket ...... 16.38 7.30 3.65 





If it is assumed that the passenger makes use of the sixty 
rides monthly permitted under the present form of commutation 
ticket, and his expense of transportation is compared with that 
of a passenger traveling the same number of miles on this branch, 
the results are as follows: 





Monthly. Yearly. 
Between Miles. | ————__—_—_—_- 


EE ee ed a ed a SE 
e 


Providence and ee 9.93 $9.00 | $6.90 | $108.00 | $82.90 























“ Pontiac . 9.71 5.50 2.75 66.00 33.00 
Difference .....ccece. $3.50 $4.15 $42.00 $49 .80 
Providence and South or 
East Warren .......... 12.20 $9.00 $6.90 $108.00 $82.80 
Providence and Attleboro| 12.45 6.45 3.25 77.40 39.00 
Difference ...cecccces $2.55 $3.65 $30.60 $43.80 
Providence and Bristol . 16.32 $12.00 $9.20 $144.00 | $110.40 
er Woonsocket 16.38 7.30 3.65 87.60 43.80 
Difference ........... $4.70 $5.55 $56.40 $66.60 


The respondent company asserts that the low average rate per 
mile which obtains should offset the lack of a commutation rate 
upon this branch. While the special conditions that prevail upon 
this branch seem to justify the establishment of a zone system of 
fares, yet we are of the opinion that the failure to provide for a 
commutation rate is an unjust discrimination against that class of 


travelers, known as “commuters,” who make use of this line, 
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when it is considered that such rates are established upon the 
steam roads of the respondent. 

The respondent company has assumed that the only alternative 
to the present tariffs is to substitute therefor a system of commu- 
tation rates with the regular steam railroad rates of fare and the 
abolition of the present system of zone fares. 

The evidence shows that this branch is profitable in operation 
under the present zone rates of fare. It does not appear clearly 
from the testimony what percentage of the passenger business up- 
on this branch is what is known as commutation business. It 
appears that 7 per cent of the entire passenger receipts of the 
New York, New Haven, & Hartford Railroad are derived from 
such business. Witnesses for the respondent estimate that such 
business upon this branch might range from 10 to 20 per cent of 
the total passenger business. We are of the opinion that such 
business will not exceed 15 per cent of the total. 

There is nothing in the testimony to indicate that the applica- 
tion of commutation rates would unreasonably reduce the earn- 
ings of the respondent upon this branch. 

We are of the opinion that commutation rates of fare should 
be made applicable in addition to the existing zone and other 
rates of fare. 

This branch has a large number of stations and stopping places. 
It is neither practicable nor fair, in view of the advantages of 
the zone system of fares enjoyed by the communities served, that 
a commutation ticket based upon the actual mileage between 
stations and stopping places should be provided. While it is 
true that this will continue as to some places some of the neces- 
sary inequalities existing in the case of zone tickets, yet the 
establishment of a commutation rate will result in a substantial 
decrease in the amount now paid for such service by the traveler. 
The commutation ticket will in a sense be a commutation between 
zones, and based upon the mileage between the extreme limits of 
such zones. The rate basis for such commutation will be similar 
to that for the other commutation tickets now generally used by 
the respondent. It should provide for a general sixty ride and a 
pupils’ forty-six ride monthly ticket. 

This will involve the selling by the respondent of commutation 
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tickets between stations on this branch in Rhode Island at only 
aix different rates. 





Commutation Rate. 


Between Miles. General. | Pupils’. 


Monthly | Monthly 
60 Rides. | 46 Rides. 





(a) Providence and W. Barrington and sta- 


tions north ..............ccccecees 7.77 $4.80 $2.40 

(b) Providence and So. or E. Warren and 
stations north ..............ece0e: 12.20 6.45 3.25 

(ce) peeves and Bristol and stations 
OPG eg Pic acca yarewregineeaeiewlae aoe 16.32 7.30 3.65 

(d) E. Provides and So. or E. Warren and 
stations north .........ccceceescees 10.22 5.85 2.96 

(e) E. a rovidenee and Bristol and stations 
OPE nkicio ed bak Oo salou cere heres 14.34 | ° 6.90 3.45 

(f) Ww. Barringion and Bristol and stations 
MOVE oes s oie Son ooo eaeee 8.55 5.15 2.60 





It appearing that a full investigation of the matters and things 
involved has been had, and that the Commission on the date 
hereof has made and filed a report containing its findings of fact 
and conclusions thereon, which said report is hereby referred to 
and made a part hereof; it is 

(169) Ordered that The New York, New Haven, & Hartford 
Railroad Company be hereby notified and required to establish 
on its Providence, Warren, & Bristol branch line, so-called, with- 
in forty days of the date hereof, upon not less than three days’ 
notice to the Commission and the general public, by filing and 
posting in a conspicuous manner in its stations, and in the man- 
ner prescribed in chapter 795 of the Public Laws of 1912, a 
schedule readjusting its rates and fares for the transportation of 
passengers between stations on said branch in the state of Rhode 
Island upon the following basis: 

1. The existing zones and zone rate of fares, and the regula- 
tions concerning the same, shall be and remain as at present. 

2. The company shall furnish a regular ticket for travelers 
with baggage based upon such rate per mile as may now or here- 
after be regularly established on its main line. 

38. The company shall sell a monthly season ticket between its 
stations as follows: 


(a) Between Providence and West Barrington and stations 
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north thereof and south of East Providence, based on the mileage 
between Providence and West Barrington, 7.77 miles, for a gen- 
eral sixty trip monthly ticket, $4.80, and for a pupils’ forty-six 
trip monthly ticket, $2.40. 

(b) Between Providence and South or East Warren and sta- 
tions north thereof and south of West Barrington, based on the 
mileage between Providence and South and East Warren, 12.20 
miles, for a general sixty trip monthly ticket, $6.45, and for a 
pupils’ forty-six trip monthly ticket, $3.25. . 

(c) Between Providence and Bristol (Constitution street) 
and stations north thereof and south of South Warren, based on 
the mileage between Providence and Bristol (Constitution street), 
16.32 miles, for a general sixty trip monthly ticket, $7.30, and 
for a pupils’ forty-six trip monthly ticket, $3.65. 

(d) Between East Providence and South or East Warren and 
stations northerly thereof and south of West Barrington, based 
on the mileage between East Providence and South or East 
Warren, 10.22 miles, for a general sixty trip monthly ticket, 
$5.85, and for a pupils’ forty-six trip monthly ticket, $2.95. 

(e) Between East Providence and Bristol (Constitution 
street) and stations north thereof and south of South Warren, 
based on the mileage between East Providence and Bristol (Con- 
stitution street), 14.34 miles, for a general sixty trip monthly 
ticket, $6.90, and for a pupils’ forty-six trip monthly ticket, 
$3.45. 

(f) Between West Barrington and Bristol (Constitution 
street) and stations north thereof and south of South Warren, 
based on the mileage between West Barrington and Bristol (Con- 
stitution street), 8.55 miles, for a general sixty trip monthly 
ticket, $5.15, and for a pupils’ forty-six trip monthly ticket, 
$2.60. 

William C. Bliss, Samuel E. Hudson, Robert F. Rodman, 


Commissioners. 


Note.—By a supplemental report of the Commission dated Janu- 
ary 21, 1915, the foregoing order was amended by striking out the 
first paragraph reading as follows: “1. The existing zone and zone 
rate of fares and the regulation concerning the same shall be and 


remain as at present.” 
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The railroad company asked that the order of the Commission 
should not require a permanent continuance of the zone system of 
fares, but that the question of the discontinuance of such zone sys- 
tem of fares be left open, to be raised, if necessary, should the re- 
spondent, after a fair trial of the commutation system, deem it neces- 
sary to file a tariff modifying such zone system of rates, 


WEST VIRGINIA PUBLIC SERVICE COMMISSION. 


TOWN OF MARLINTON 
v 


MARLINTON SERVICE COMPANY. 
[Case No. 62; Formal Complaint No. 29.} 


Contracts — Franchise — Enforcement of provistons — Validity. 

1. A franchise whereby an electric light and water company agreed 
to place and maintain fire plugs attached to its water main, and to 
erect and maintain lamps at such places as the corporate authorities 
should designate, constitutes a contract, and reasonable orders of the 
corporate authorities made in accordance with the provisions thereof 
should be enforced. 

Construction and equipment — Pipe on river bed — Orders — Reason- 
ableness. 

2. The contention by a water company that an order of the cor- 
porate authorities that it lay a water pipe on the bed of a river is 
unreasonable because such pipes would be carried out by the ice, is 
disproved by the fact that a private water company maintains a line so 
located. 

Evidence — Burden of proof — Reasonabdleness of order requiring ex- 
tension of service.. 

3. The burden is upon a water company to prove that a request for 
an extension of service, made in accordance with the provision of the 
company’s franchise, is unjust and unreasonable, and it will be granted 
where there is nothing in the evidence to show that the rates to be 
received for such extension service are not fair and adequate, and the 
presumption is clear that, if the extension is made, additional business 
would be secured by the defendant company. 


Service — Extension — Location of lights and fire hydrants within 
territory covered by utility's charter. 
4. The corporate authorities of a town are clearly within their 
Tights in ordering a water company to place and erect lights and 
hydrante, and construct an extension of its services within territory 
wholly within the corporate limits of the town, where the franchise 
under which the utility is operated requires it to place lights and 
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hydrants at such places as may be designated by the corporate authori- 
ties. 


[July 28, 1915.] 


AppuicaTion that the Marlinton Service Company be required 
to comply with the orders of the town council of the said town of 
Marlinton with respect to extension of its lines, location of lights, 
and repairs to its water mains in said town of Marlinton; granted. 

Appearances: A. F. Edgar for complainant; John L. Hoch- 
ner for defendant. 


Northcott, Chairman: On August 22, 1914, the town of 
Marlinton filed with the Commission its formal complaint, duly 
verified, alleging that the Marlinton Service Company, a cor 
poration, engaged in the business of furnishing and supplying 
water and electricity at Marlinton, Pocahontas county, in the 
state of West Virginia, had failed to comply with the conditions 
and terms of its franchise, in that it had failed and refused to 
comply with certain orders of the town council of the said town 
of Marlinton; to wit, an order made by said town council on the 
6th day of May, 1907, ordering the Marlinton Light & Water 
Company, to which company the defendant company was succes- 
sor, to extend its water system across the Greenbrier river in said 
town, and to place and erect three fire hydrants on the west side 
of said river within the corporate limits of said town. 

An order made by said town council on the 2d day of February, 
° 1914, ordering the said defendant company to place and erect 
an incandescent electric light at the upper side of the alley at L. 
M. McClintic’s office on Jury street, within the corporate limits 
of said town. 

An order made on the 6th day of April, 1914, ordering said 
defendant company to place and erect an incandescent electric 
light on Ninth street between railroad crossing and Shoemaker’s 
wareroom, within the corporate limits of said town. 

An order made on the 6th day of April, 1914, by said town 
council, ordering the said defendant company to place and erect 
one water hydrant on the corner of the Lewisburg & Marlinton 
turnpike opposite Kelmenson’s store on the west side of Green- 
brier river, within the corporate limits of said town; and 


An order made on the 3d day of August, 1914, ordering the 
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said defendant company to stop leaks in its water mains on Tenth 
street, between Ninth and Tenth avenues, also the leak in its 
water mains at the corner of Camden avenue and Seventh street. 

With this petition of the plaintiff was filed a copy of the fran- 
chise under which the defendant company operated. 

On September 11, 1914, the defendant filed its answer, 
duly verified, denying that it or the Marlinton Light & Water 
Company, which it succeeded, had had any notice of the said 
order of the 6th day of May, 1907, and alleging that the order 
of the 2d day of February, 1914, of which it had not had notice 
until the 10th day of August, 1914, should not be obeyed because | 
said light so ordered would only benefit one family, but further 
stating that it had ordered the material with which to put in said 
light, and that if the said town council insisted on placing the 
same it would erect said light at as early a date as possible; that 
the order of the 6th day of April, 1914, of which it did not have 
notice until the 10th day of August, 1914, should not be obeyed 
because said light at said point was unnecessary, but that the 
defendant had ordered the material, and would, as soon as pos- 
sible after the arrival of same, erect said light; that the order of 
the 6th day of April, 1914, requiring the said company to erect 
a hydrant on the corner of Lewisburg & Marlinton turnpike, of — 
which it had not had notice until the 10th day of August, 1914, 
should not be obeyed because of the fact that, in order to erect 
said hydrant, it would be necessary to expend not less than $1,200 
to $1,500, and that its water main would have to be carried across 
Greenbrier river; that it was doubtful if a pipe could be held 
on the bottom of Greenbrier river on account of said bottom being 
composed of solid rock, and that in all probability it would be 
taken out by ice gorges; that the only other way it could be ex- 
tended to the point in question would be to lay a pipe across the 
county bridge over Greenbrier river, which is an old wooden 
bridge, and that the defendant is informed that the county court 
of Pocahontas county was then getting ready to tear down the 
wooden bridge and place an iron bridge in its place, and that the 
respondent could not get permission to lay the pipe across said 
bridge until the new bridge was erected; that the water for 
domestic purposes on the west side of Greenbrier river was sup 


pled by another company; that if the Marlinton Service Com- 
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pany extended the main across the river and erected a hydrant, 
that it would only receive $25 a year for the use of said hydrant; 
that it was having a hard time to make ends meet, to supply water 
and light to the town of Marlinton, and could not afford to make 
long and expensive extensions. 

The answer further denied that the defendant had failed and 
refused to stop water leaks in its water mains on Tenth street, as 
alleged in the petition, and concluded with the statement that 
the defendant was hard pressed to make ends meet, but that it 
was willing and anxious to do everything that was reasonable 
and proper in supplying said town with water and lights, and 
that, if required to extend the water mains and erect the lights, 
that it would make every effort to do so within a reasonable time. 

Evidence was taken at the town of Marlinton on the 16th 
day of November, 1914, and a number of witnesses examined, 
A. P. Edgar appearing for the plaintiff, there being no appear- 
ance for the defendant; John Alexander, who, it seems, was an 
employee of the defendant company, appearing on behalf of the 
taxpayers of the town of Marlinton and on behalf of himself 
and other taxpayers. 

A written brief was also filed by the attorney for the com- 
plainant, and the case was submitted on the 14th day of June, 
1914. 

[1] The franchise under which the defendant company is 
operating provides, among other things: 

“Said Marlinton Light & Water Company shall place, set, 
and connect at all points, where required by the corporate au- 
thorities of said town of Marlinton, fire plugs properly con- 
nected to said pipes, mains, and water lines, for the use of said 
town in extinguishing fires and washing the paved streets of 
said town, and they shall be used for washing the paved streets 
not oftener than once a week, and they shall be used for no 
other purpose whatever except to extinguish fires. The said 
Marlinton Light & Water Company shall furnish the same com- 
plete and keep the same in proper repair, and the said town shall 
pay for the water in said plugs a sum not to exceed $25 per 
annum for each plug. | 

“Said Marlinton Light & Water Company shall also erect, 


place, set, and connect at all points designated by the corporate | 
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authorities of said town arc or incandescent electric lamps of 
such candle power as may be required by the town officers, for 
the use of which the said town of Marlinton is to pay to the said 
Marlinton Light & Water Company a sum not in excess of $5 for 
each sixteen candle power incandescent light so placed, and the 
sum of $100 per annum for each incandescent arc light of two 
hundred candle power, . . .” 

Said franchise constitutes a contract between the town and the 
company, and no reason is shown why the foregoing quoted pro- 
visions should not be enforced and the said orders of the town 
council of Marlinton obeyed. 

[2] The evidence shows that, while there is a water line on 
the west side of the Greenbrier river owned by the Bank of 
Marlinton, it also shows that this line is a private line not en- 
gaged in serving the public generally, and also shows that it is 
laid across the Greenbrier river, proving that the contention of 
the defendant that a water line could not be so laid is erroneous. 

[3] There is nothing in this evidence to show that the rate 
received by the defendant company for its fire hydrants is not a 
fair and adequate one, and from the evidence the presumption is 
clear that if the water line was extended across the Greenbrier 
river, as ordered by the council, that additional business would 
be secured by the defendant company,—to what extent is not 
shown, but the burden is upon the defendant to prove that the re- 
quest for this extension is unreasonable and unjust. 

The evidence further tends to show that at least one of the 
leaks in the water mains of the defendant company have been re- 
paired, and that some of the lights ordered in have been placed. 

[4] It is admitted that all of the points designated by the 
council for the placing of lights and fire hydrants, and the terri- 
tory included in the proposed extension of the water mains, are 
within the corporate limits of the town of Marlinton, and the 
town council of said town was clearly within its rights when it 
ordered the defendant company to place and erect said lights and 
hydrants and construct said extension. 

The Commission, therefore, is of the opinion that the plaintiff 
is entitled to the relief for which it asks. 


Dawson and Morgan, Commissioners, concur. 
P.U.R.1915E. 
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OALIFORNIA SUPREME COURT, 


EX PARTE CARDINAL, 


(Cr. 1948.] 
(— Cal. —, 150 Pac. 348.) 


Constitutional law — Arbitrary classifications — Jitneya. 

1. A municipal ordinance regulating automobiles known as jitney 
busses, engaged in the transportation of passengers on the public streets 
for a charge of 10 cents or less, is not an arbitrary classification of 
vehicles, because based on the fare charged; nor is it a discrimination 
against this species of vehicle; and such regulation is warranted by the 
Constitution. 


Automobiles — Regulation of jitney busses — Operator to have experi- 
ence. 

2. A municipal ordinance requiring one to have thirty days’ experi- 
ence in the operation of an automobile in the city before being per- 
mitted to operate a jitney bus for the transportation of passengers on 
the public streets is not invalid as interfering with a right of a person to 
pursue a lawful calling, but is a reasonable exercise of the police power 
in the interest of public safety. 

Automobiles — Regulation of jitney busses—Qwner to furnish se- 
curity. 

3. A municipal ordinance requiring the owners of jitney busses 
engaged in the transportation of passengers to furnish security in the 
-shape of a bond or an insurance policy, in a reasonable amount, to 
indemnify persons who may be injured or damaged by negligent or il- 
legal operation, is a proper exercise of the police power for the protec- 
tion of the public. 


Automobiles — Requirement that owner of jitney furntsh security in 
sum of $10,000 — Reasonableness. 

4, A municipal ordinance requiring the owners of jitney busses en- 
gaged in the transportation of passengers to give a bond in the sum of 
$10,000 conditioned that he will pay all damage that may result to any 
person or property from the negligent operation or defective construc- 
tion of the jitney bus, or from any violation of law; or to keep in force 
an insurance policy with a total liability of $10,000 insuring the owner 
against loss by reason of damage that may result to any person or 
property from the operation of the jitney bus,—is not unreasonable. 

Automobiles — Requiring owners of jitney busses to fille bond of surety 
company. 

5. A requirement that persons engaged in the operation of jitney 
busses for the transportation of passengers shall furnish a bond given 
by a responsible surety company authorized to do business under the 
laws of the state, to the exclusion of personal sureties, is a valid pro- 
vision. 


[June 28, 1915.] 
P.U.R.I915E. 
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In Bank. Petition for habeas corpus against the chief of 
police of San Francisco to inquire into the validity of a municipal 
ordinance regulating the operation of jitney busses; writ dis- 
charged and the petitioner remanded to custody. 

Appearances: Jacob P. Wetzel for petitioner; Alexander 
O’Grady for respondent. 


Angellotti, Ch. J., delivered the opinion of the court: 

The petitioner is held in custody by the chief of police of the 
city and county of San Francisco under complaint charging him 
with a violation of ordinance No. 3212, N. S., in operating an 
automobile as a jitney bus on a public street in San Francisco 
without first procuring and giving a bond as required by § 4 of 
said ordinance. 

It is contended that the ordinance as a whole is invalid, and, 
even if this be not so, that many of its provisions, especially 
§ 4, under which petitioner is being prosecuted, are invalid. 

The ordinance is purely regulatory in nature, one designed to 
regulate the use of what is termed the “jitney bus” on the public 
streets of the city and county of San Francisco. By § 1 of the 
ordinance, a “jitney bus” is defined to be “a self-propelled motor 
vehicle, other than a street car, traversing the public streets be- 
tween certain definite points or termini, and conveying passen- 
gers for a fixed charge of not more than 10 cents between such 
and intermediate points, and so held out, advertised, or an- 
nounced,” and the same is declared to be a common carrier. The 
ordinance provides that, before operating any jitney bus on any 
public street, the owner or lessee shall apply for and obtain a 
permit from the Board of Police Commissioners, give a bond or 
provide a policy of insurance, and pay a certain license fee. The 
permit is to be granted upon an application showing certain 
things. There are numerous provisions as to the management 
and operation of such jitney busses; the ordinance being obvious- 
ly, as we have said, purely regulatory in its nature. 

[1] The first substantial objection made to the ordinance is 
that no proper basis can be found for an attempt to specially 
regulate the use of the kind of vehicle defined as a jitney bus; 
that the attempt here to regulate the use of the jitney bus in the 


manner prescribed, without including all other motor vehicles 
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used on the streets, and especially those used for the carriage of 
passengers, is a discrimination against the so-called jitney bus 
that is not warranted under the Constitution. It cannot suc- 
cessfully be disputed that the city and county of San Francisco 
has the right, in the exercise of its police power, to enact such 
reasonable regulations for the safety of the public as are not in 
conflict with general laws, to regulate the use of vehicles on its 
public streets. While in doing this it may not arbitrarily dis- 
criminate against any species of vehicle, it may classify vehicles 
for the purpose of regulation in such manner as is reasonable, in 
view of the character and manner of use and the danger to the 
public to be apprehended, and such classification must be upheld 
by the courts unless it is manifestly unreasonable or arbitrary. 
No reasonable person will dispute the proposition that, in view of 
many circumstances peculiar to automobiles and their use, regu- 
lations specially applicable thereto will be sustained. And it is 
manifest that as to automobiles there may be circumstances exist- 
ing, by reason of the manner and character of their use on the 
streets, that will warrant, in the interest of the safety of the pub 
lic, special regulations as to those used for a particular purpose 
and in a particular way. The only limitation in the matter of 
any such classification is that the same must be reasonable—that 
there is some difference between the vehicles embraced in the 
class attempted to be created, and other vehicles, that bears a 
proper relation to the regulations prescribed for those coming 
within the class. If the classification is reasonable, including 
all that may fairly be said to be similarly situated and affecting 
alike all of those, there is no forbidden discrimination. The 
question of classification is primarily one for the legislative 
power, to be determined by it in the light of its knowledge of 
all the circumstances and requirements, the presumption in the 
courts is in favor of the fairness and correctness of the determi- 
nation by the legislative department, and the courts are not privi- 
leged to overturn that determination unless they can plainly see 
that the same was without warrant in the facts. This is but a 
statement of well-settled doctrines applicable in considering such 
questions as the one before us. Applying them here, we enter- 
tain no doubt whatever as to the power of the board of super- 


visors of the city and county of San Francisco to make special 
P.U.R.1916E. 


EX PARTE CARDINAL. 285 


regulations relating to the use on the streets of such vehicles as 
are described in § 1 of the ordinance, and therein termed jitney 
busses. It is argued that the charge of 10 cents or less for pas- 
sage is no proper criterion by which to classify for such a purpose 
as that of this ordinance. It may well be, however, that the 
special danger to the public sought to be guarded against is con- 
fined to just the class of vehicles described, wz., automobiles used 
on the public streets for the carriage of passengers at a very smal! 
eharge, the same charge, or only a few cents in excess of the 
same charge, as that made on street cars. If this be so, it was 
necessary to specify some amount of fare as the dividing line, and 
it cannot be held that the supervisors acted unreasonably in fixing 
that amount at 10 cents. In legislating it is often necessary, 
for the purpose of definiteness and clearness, that some amount 
or number be specified as the dividing line, and the determina- 
tion of the legislative body in that regard is practically conclusive, 
unless it be obviously unreasonable. It is the “low fare” auto- 
mobile for the carriage of passengers on the streets of San Fran- 
cisco that the ordinance is designed to regulate. The real question 
in this connection is whether there is sufficient distinction between 
the operation on the public streets of these “low charge” auto- 
mobiles for the carriage of passengers and the operation of self- 
propelled motor cars on which a much higher charge is made, 
to warrant the imposition of the special regulations made by 
this ordinance. It is a matter of common knowledge on the 
part of those familiar with conditions in our large cities that 
the comparatively recent introduction of this class of vehicle, 
commonly known as the “jitney,” for the carriage of passengers 
on the public streets, for a charge closely approximating that 
made on street cars, in view of the almost phenomenal growth 
of the institution, has made clearly apparent the necessity of some 
special regulations in order to reasonably provide for the com- 
fort and safety of the public. It may well be that the board of 
supervisors concluded that, in view of the number of this class 
of public conveyances that were operated upon the public streets, 
especially upon the principal streets already occupied almost to 
overflowing during the hours of heaviest traffic by street cars and 
other vehicles, as well as by pedestrians at street crossings, the 
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them pay on such a low rate of fare, and the probable lack of 
substantial financial responsibility on the part of very many 
undertaking to operate such vehicles, special regulations as to 
condition of car, competency and fitness of operator, and the 
operation of the car, as well as security to protect against im- 
proper or negligent operation, were essential to the public safety. 
We certainly cannot say that the legislative body was not justified 
in so determining. 

[2] A provision of the ordinance is to the effect that it shall 
be unlawful for any person to operate a jitney bus on the streets 
“unless said person shall have had at least thirty days’ experience 
in the operation of an automobile in the city and county of San 
Francisco,” and other provisions considered in connection with 
this, may reasonably be construed as providing that the Police 
Commission shall not grant a permit to operate a jitney in the 
absence of such experience on the part of the operator. These 
provisions are asserted as unwarrantably interfering with the 
right of a person to pursue a lawful calling. If we assume their 
invalidity, it would not necessarily follow that the ..hole ordi- 
nance is void. But we do not think that they are invalid, for 
we cannot say that it is an unreasonable exercise of the police 
power in the interest of public safety to require that the operator 
of a vehicle of this character for the carriage of passengers on 
the public streets of a city like San Francisco should have the 
practical knowledge of the streets and grades of the city with 
reference to the use of automobiles thereon that it may reason- 
ably be assumed can be acquired only by operating such a vehicle 
thereon. In view of the difference in the facts, we do not con- 
sider the case of Smith v. Texas, 233 U. S. 630, 58 L. ed. 1129, 
L.R.A.1915D, 677, 34 Sup. Ct. Rep. 681, as at all in point. As 
to the correctness of the principles enunciated in the opinion in 
that case there can be, of course, no dispute. 

An examination of the ordinance discloses to us nothing that 
would warrant us in holding the ordinance as a whole to be 
invalid. We say “as a whole,” for we are not called upon in 
this proceeding to do more than to determine, if the ordinance 
be a valid enactment at all, whether the particular provision that 
petitioner is charged with violating, viz., § 4, is valid. We are 
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validity of the provisions relative to the forfeiture of any permit 
granted. No attempt has been made to take away any permit 
from petitioner, and he is now in no way affected by any of these 
provisions. If invalid for any reason, which we must not be 
understood as conceding, they simply fall without affecting any 
other part of the ordinance. 

[3, 4] We come now to the particular provision of the ordi- 
nance for an alleged violation of which petitioner is held, viz., 
§ 4. It is substantially provided therein that, “in order to in- 
sure the safety of the public,” it shall be unlawful for any person 
to operate a jitney bus, unless there is given and in force either: 
(1) A bond of the owner or lessee of said jitney bus with a 
responsible surety company or association authorized to do busi- 
ness under the laws of the state of California, in the sum of 
$10,000, conditioned that the owner or lessee of “said jitney 
bus” “will pay all loss or damage that may result to any person 
or property from the negligent operation of or defective construc- 
tion of said jitney bus, or which may arise or result from any 
violation of any of the provisions of this ordinance or the laws of 
the state of California ;” or (2) a policy of insurance in a com- 
pany authorized to do business in the state of California, with a 
total hability of $10,000, insuring said owner or lessee against 
loss by reason of damage that may result to any person or per- 
sons or property from the operation of said jitney bus, which | 
policy shall guarantee payment, within the limits prescribed, 
vz.,an aggregate liability of $10,000, and a limitation of $5,000 
for any one person killed or injured and one of $1,000 for the 
injury or destruction of any property, of any final judgment 
rendered against said owner or lessee. Other provisions are im- 
material here. 

We see no reason to doubt the power of the state, or any county 
or municipality, in the exercise of its police power of regulation, 
to require security in the shape of a bond or insurance policy 
from its licensees in all cases where the giving of such security 
may fairly be held to be a reasonable requirement for the protec- 
tion of the public. If the power to do this exists, we are satisfied 
that it cannot properly be held by the courts that the require- 
ment of such security by the ordinance before us was an unrea- 
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Francisco. In Freund on Police Power, it is substantially stated 
that a requirement of a bond to secure faithful compliance with 
police regulations and the satisfaction of liabilities that may arise 
from their violation, or to serve as an indemnity fund for persons 
who have suffered by the fraudulent conduct of the business, 
appears to be permissible, as a subsidiary measure of police con- 
trol, wherever a license may be required by way of regulation. 
Section 40. The most common instance of the requirement of 
such a bond is probably that of the licensed liquor dealer, and a 
requirement that he give a bond for damages that may be caused 
third persons by illegal sales is declared valid. See Black, In- 
toxicating Liquors, § 46; Woollen & T. Intoxicating Liquors, 
§ 149. In Wiggins v. Chicago, 68 Ill. 372, a requirement of a 
bond of $1,000 from a licensed auctioneer conditioned for a due 
observance of an ordinance regulating the business was sustained 
as a reasonable requirement. In Hawthorne v. People, 109 II. 
302, 50 Am. Rep. 610, an act required of anyone operating a 
butter and cheese factory among the farmers of a neighborhood 
a bond, intended, as the court substantially said, to secure those 
who intrust their property to the keeping of the manufacturer 
against fraud or misappropriation by him of their property, just 
as the saloon keeper may be required to give security that he will 
not violate the law and thus inflict injury on his customers. The 
requirement was upheld. On principle it would seem that se- 
curity for the protection of those who may be injured or damaged 
by the negligent or illegal operation of a business or calling sub- 
ject to police regulation may be required, wherever such a require- 
ment is not unreasonable; the requirement being, as already sug- 
gested, an exercise of the police power of regulation for the pro- 
tection and safety of the public. We have found no decision that 
holds otherwise. Of course, no such interference with the right 
of a person to carry on a legitimate business would be valid except 
where justifiable as a proper exercise of the police power of regu- 
lation, and the decision in the case of People ex rel. Valentine v. 
Berrien Circuit Judge (People ex rel. Valentine v. Coolidge) 
124 Mich. 664, 50 L.R.A. 493, 83 Am. St. Rep. 352, 83 N. W. 
594, in which an act requiring all merchants who sell farm pro- 
duce on commission to execute a bond in the sum of $5,000 con- 
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to be unconstitutional, was put upon the ground that there was 
nothing in the particular business there involved that required 
regulation, as did hack drivers, peddlers, saloons, etc., but that 
the business was a legitimate commercial business, for the carry- 
ing on of which neither license fee nor bond could be required. 
Gibbs v. Tally, 133 Cal. 373, 60 L.R.A. 815, 65 Pac. 970, and 
the cases following it, are not at all in point. The statute there 
held invalid was one requiring the owner to give a bond to secure 
laborers, materialmen, and subcontractors, with whom he had no 
contract, against default on the part of their debtor, the building 
contractor. No foundation for the imposition of any such bur- 
den on the owner, who was entirely without responsibility, legal 
or moral, to those choosing to deal with the contractor, could rea- 
sonably be found. ‘In the case at bar we have persons undertak- 
ing to pursue upon the public streets of the city and county of 
San Francisco an occupation that if negligently conducted is 
fraught with danger not only to those who may be passengers, 
but also to the public generally upon those streets. The occupa- 
tion is one that may properly be regulated by the public authori- 
ties, and the insistence on a bond or other security in a reasonable 
amount to indemnify those who may be injured by the negligent 
or illegal operation of the business appears to us not to be beyond 
the range of reasonable requirement. 

[5] It is suggested that the requirement that the bond be given 
by a responsible surety company or association authorized to do 
business under the laws of the state of California, to the exclusion 
of personal sureties, renders the provision invalid. We know 
of no constitutional right that one has to give any particular kind 
of security. A legislative body having the right to require the 
giving of security necessarily has the right to prescribe the kind 
that shall be given, with the limitation always, of course, that its 
provisions in this regard shall not be unreasonable, or based upon 
any other consideration than its conclusion as to what is neces- 
sary for the protection of those concerned. We had occasion, in 
San Luis Obispo County v. Murphy, 162 Cal. 588, 591, 123 Pac. 
808, Ann. Cas. 1913D, 712, to consider an act providing for the 
payment by the state, county, etc., of the premiums on official 
bonds of state, county, etc., officers when those bonds were pro- 
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against the objection that it discriminated in favor of such bonds 
and against bonds with personal sureties. As one of the grounds 
of decision, it was substantially said that the theory of the legis- 
lature probably was that the public interests would be better pro- 
tected by such bonds, and that, taking into consideration the 
provisions of our law relating to the conditions and official super- 
vision under which such surety companies are allowed to trans- 
act their business within this state, it might well be concluded 
that the surety company bond is a better and safer bond so far 
as the public interest is concerned. The likelihood of finding 
the security given insufficient from one cause or another when 
the time for collection arrives is obviously much greater in the 
case of the personal surety than in that of the company or asso- 
ciation engaged in the business only with the certificate and 
under the constant supervision of officers’ of the state. Then, 
too, the necessity of giving and maintaining such a bond may 
well be considered as more conducive to a careful operation of his 
business by the jitney bus owner or lessee than would otherwise 
be had. We see no warrant for holding that the supervisors were 
not justified in concluding that such a bond as that prescribed in 
the ordinance was essential. 

It is not claimed that the complaint does not sufficiently state a 
public offense, if § 4 of the ordinance is a valid enactment. 

No other point is made against the ordinance that calls for 
discussion here. We are unable to perceive any ground upon 
which it may fairly be held that § 4 of the ordinance is not 
valid. 

The writ is discharged, and the petitioner remanded to cus- 
tody. 


We concur: Shaw, J.; Melvin, J.; Sloss, J.; Lorigan, J.; 
Lawlor, J. | 
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MT. KONOCTI LIGHT & POWER COMPANY 
v. 


MAX THELEN et al. 
[S. F. 7446.] 
(— Cal. —, 150 Pac. 359.) - 


Rehearing — Hearing on before Commiaston. 

1. A hearing on an application for a rehearing, at a time and 
place fixed by the Commission, when the matter was submitted for final 
decision on the merits of the controversy, is sufficient to warrant the 
Commission to dismiss the complaint and to vacate its former order, 
restraining an individual from constructing a hydroelectric system to 
compete with the complaining company, although the Commission is 
without authority to change or vacate a former order without giving 
the adverse party an opportunity to be heard. 

Order — Time for making. 

2. An order made more than twenty days after the final submission 
of the matter for decision on rehearing is not void by virtue of the 
provision of the Public Utility act that the Commission shall “hear 
the matter with all despatch, and shall determine the same within 
twenty days after final submission, and if such determination is not 
made within such time, it may be taken by any party to the rehearing 
that the order involved is affirmed,” as the statute is merely directory 
as to the Commission, in no way going to its jurisdiction, and in so 
far as the parties are concerned simply authorizes them, pending final 
decision, to act without fear of penalty upon the assumption that the 
order is affirmed. 


Rehearing — Jurisdiction and authority of Commission on. 

3. The Commission does not exceed its authority or jurisdiction 
by vacating a former order and dismissing the complaint after a hear- 
ing upon an application for a rehearing when the merits of the contro- 
versy were submitted for final decision: 


Monopoly and competition — Powers of Commission — Statute. 

4. The provision of a statute (Cal. Public Utility act, § 50a) “that 
if a public utility, in constructing or extending ita line, plant, or system 
shall interfere or be about to interfere with the operation of the line, 
plant, or system” of an established public utility, the Commission on 
complaint may make such order for the location of the systems affected 
as may be just, refers solely to an interference with the physical oper- 
ation of the system of the public utility already constructed, and can- 
not be invoked by one utility to prevent another from extending its 
lines so as to be in @ position to compete with it 
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ApriicaTion for a writ of Certiorari to review the proceedings 
of the Railroad Commission revoking its former order restraining 
an individual from constructing a hydroelectric system in com- 
petition with an established public utility and dismissing the 
complaint; denied. 

Appearances: Wm. S. McKnight for petitioner; Douglass 
Brookman for respondents. 


Angellotti, Ch. J., delivered the opinion of the court: 

The proceeding before the Railroad Commission which it is 
sought here to review was one by the Mt. Konocti Light & Power 
Company, petitioner here, against James A. Gunn, Jr., complain- 
ing that Gunn was constructing his hydroelectric system from 
Kelseyville, Lake county, to the village of Finley, in the same 
county, the last-named village being territory not theretofore 
served by him, but already occupied by the power company, and 
was about to enter into competition with it there, and asking for 
an order restraining Gunn from so doing. It is assumed he had 
no certificate of public convenience and necessity from the Rail- 
road Commission authorizing him to make such extension of his 
system. Public Utilities act, § 50. By his answer Gunn denied 
certain allegations of the complaint, and set up his right to do as 
he was doing by reason of a franchise granted by the supervisors 
of Lake county, under which he had commenced to do business 
before the effective date of the Public Utilities act. The Com- 
mission first made an order restraining Gunn as asked, but on 
his application for a rehearing, which, according to the petition 
here, was heard by the Commission at a time and place fixed by 
it, and finally submitted to it for decision on February 18, 1915, 
vacated and annulled this order, and dismissed the power com- 
pany’s complaint on May 5, 1915. This action was had on the 
theory that the Commission had no power to prevent Gunn from 
exercising the franchise given him by the supervisors of Lake 
county. The power company seeks from this court a writ of 
certiorari to review the proceedings of the Railroad Commis 
sion, with a view to the annulment of the second order of the 
Commission, the order vacating the first order and dismissing 
the complaint. 

[1] It sufficiently appears from the petition and exhibits at- 
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rehearing at a time and place fixed by the Commission, that the 
matter was finally submitted to the Commission for decision, and 
that such submission involved the determination of the rights of 
the respective parties on the merits of the controversy in the event 
that the Commission concluded that its original decision was 
erroneous. Under the circumstances no further hearing was es- 
sential or apparently desired. While in view of the language of 
the statute we might doubt the power of the Commission, if it 
grants an application for rehearing without an opportunity of a 
hearing to the adverse party, to make any change in the order 
already made without an opportunity to such party to be heard on 
the rehearing so granted at a time and place fixed, we are satisfied 
that, upon the showing made here, there was in the case at bar no 
substantial departure from the procedure provided by the act, no 
departure affecting any substantial right, or beyond the power of 
the Commission. There was, in effect, a hearing on the “rehear- 
ing.” 

[2] There is no force in the claim that the second order must 
be held void because made more than twenty days after the fina! 
submission of the matter for decision. The provision of the Pub- 
he Utilities act relied on that, under certain circumstances, the 
Commission “shall forthwith proceed to hear the matter with all 
despatch, and shall determine the same within twenty days after 
final submission, and if such determination is not made within 
such time, it may be taken by any party to the rehearing that the 
order involved is affirmed,” is simply directory so far as the Com- 
mission is concerned, in no way going to its jurisdiction, and, in 
80 far as the parties are concerned, simply authorizes them, pend- 
ing final decision, to act without fear of penalty upon the assump- 
tion that the order is affirmed. 

[8, 4] As to the other points made in support of the applica- 
tion: The Public Utilities act in terms provides that “the review 
(by this court) shall not be extended further than to determine 
whether the Commission has regularly pursued its authority, in- 
cluding a determination whether the order or decision under 
review violates any right of the petitioner under the Constitution 
of the United States or of the state of California.” We can see 
in the showing made in support of the application no ground for 
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authority,” or, in other words, has exceeded its jurisdiction, in 
vacating its first order and dismissing petitioner's complaint. 
Nor can we see any ground whatever for the claim that any right 
of petitioner under either the Constitution of the United States 
or the state of California is affected. The final proviso in § 50a 
of the Public Utilities act, relied on here, obviously has to do 
solely with an interference with the physical operation of the line, 
plant, or system of the public utility already constructed. 
The application for a writ of certiorari is denied, 


We concur: Lorigan, J.; Shaw, J.; Sloss, J. 


OONNECTICUT SUPREME COURT OF ERRORS, 


APPEAL OF CITY OF NORWALK, 
(— Conn. —, 94 Atl. 988.) 


Appeal and review — Administrative order — Reasonableness. 

1. An order of the Public Utilities Commission relating to the 
number of street railway tracks and the kind of rails to be used, on a 
new bridge used jointly by the city and a street railway company, is 
an administrative matter, and will not be interfered with by the courts 
where it appears to have been made after hearing regularly had and 
is supported by evidence. 

Appeal and review — Power of court— Administrative Commission 
order. 

2. The Connecticut supreme court of errors has power to set aside 
an administrative order of the Public Utilities Commission that is un- 
reasonable. 

Appeal and review — Jurisdiction of supreme court of errors. 

3. The Connecticut supreme court of errors can determine the 
bounds of power of the superior court and the extent of its duty in 
reviewing an order of the Public Utilities Commission fixing the equi- 
table portion of the expense of the construction of a bridge which a 
street railway company, using the bridge, is required to pay, and may 
decide what considerations should be regarded in an inquiry of that 
nature, but cannot go beyond that unless the judgment be clearly in- 
equitable. 


Apportionment — Oost of strengthening bridge — City — Street ratl- 
way. 

4. In providing for the apportionment of the cost of a bridge be- 
tween a municipality and a street railway company using the bridge 
under a statute requiring the railway company to pay its equitable por- 
tion of the expense of constructing the bridge, the element of cost of 
strengthening the bridge for street railway service must include the 
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cost of strengthening the entire bridge, and not merely that part of 
the bridge over which the cars are to be operated. 
Apportionment — Basis — Cost of bridge — City — Street railway. 

5. Payment by a railway company of the additional cost of strength- 
ening a bridge for street railway service does not meet the statutory 
obligation to pay its equitable portion of the expense of constructing a 
bridge used by it; but thé company is required to pay its equitable 
portion of the expense of the entire bridge. 

Apportionment —Cost of sii — City — Street natlway — Prospec- 
tive benefit. 

6. In determining the equitable portion of the expense of construct- 
ing a new city bridge which a street railway company, using the Bridge, 
is required to pay, the prospective benefit to the company and the pro- 
spective use of the bridge by it, as well as the present use, must be taken 
into consideration. 


Apportionment — Cost of bridge — City — Street railicay — Various ele- 
ments considered. 

7. In determining the equitable portion of the expense of construct- 
ing a new bridge which a railway company, using the bridge, is re- 
quired to pay, the following considerations, if present, should be taken 
into account: The additional cost of strengthening the entire bridge 
for street railway service; the increased size of the bridge due to pro- 
vision for an additional track authorized by the Public Utilities Com- 
mission; the part of the surface of the bridge occupied by the railway 
in the operation of its cars, and the right of exclusive use of that part 
when required by it; the permanent occupation of the bridge by its 
tracks, poles, wires, and overhead equipment; the special construction 
required for its exclusive service; the relative use of that part of the 
bridge devoted to the railway traffic by the railway and by the other 
traffic thereon; the relative wear and tear upon the bridge and its draw 
by the railway and by the other traffic thereon; the character and 
permanency of the bridge and the cost of its maintenance and the de- 
preciation upon its investment; the impaired life cost of the bridge 
due to the railway; the saving to the railway in the maintenance and 
cost of operation; the decrease in liability for accidents owing to the 
increased width of the bridge and draw; the relief from congestion due 
to the increased width of the draw, and the saving of time in operation 
of cars by the change from a swinging to a lift draw. 


Bridges — Plans ~— Provision for future needs. 

8. Under a statute authorizing the construction of a new city 
bridge and declaring that the street railway company using the bridge 
shall pay a portion of the expense, the city is authorized to provide for 
future as well as present railway and public needs in determining the 
character, size, and cost of the bridge. 

Apportionment —Cost of bridge — City —Street railway — Elements 
excluded. 

9. In apportioning the cost of a bridge between a municipality and 
a streef railway company using the bridge, the cost to the railway com- 
pany of paving should not be considered where its obligation in this re- 
spect is governed by statute; likewise the cost of rails, ties, ballast. 
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wires, cables, and other special work are not to be considered upon the 
ground that these are ordinary incidents of putting the railway im con- 
dition for fulfilling its duty of operation. 

Apportionment —Cost of bridge — City — Street railway — Contribu- 
tion by state. 

10. The contribution made by the state for the erection of a new 
city bridge should not be considered in determining the equitable por- 
tion of the cost of construction which a street railway company, using 
the bridge, is required to pay, since the contribution was for the purpose 
of relieving the city from a part of the cost which the state should 
bear, upon the theory that bridges upon main thoroughfares are of value 
to the public generally. 

Apportionment — Cost of bridge — City — Street railway — Filling ap- 
proaches. 

11. In determining the railway company’s portion of the expense, 
exclusive of paving, for filling the approaches to a bridge erected under 
a statute providing for the apportionment of the cost of the bridge be- 
tween a municipality and a street railway company using the bridge, 
the court should take into consideration the statute providing that the 
railway shall conform the grade of its tracks to the established grade 
of the highway when changed, and shall pay one half the cost of neces- 
sary excavating, filling, resurfacing, paving, or other construction work 
within lines 2 feet on the outside of each outer rail of such tracks. 


[July 16, 1916. 


Appear by the city of Norwalk from an order of the 
superior court of Fairfield County reviewing the proceedings 
before the Public Utilities Commission apportioning the cost of 
a new bridge erected under a statute declaring that the cost should 
be apportioned between the city and a street railway company 
using the bridge; reversed and a new trial ordered. 

Appearances: John J. Walsh and Edward J. Quinlan and 
Edwin L. Scofield for appellant; Harry G. Day and Benjamin 
TI. Spock for appellee. 


Statement by Wheeler, J.: 

A demurrer to the reasons of appeal was fharetators sustained, 
and upon appeal the case remanded by this court, with direction 
to overrule the demurrer. 88 Conn. 471, 91 Atl. 442. The de- 
murrer was thereafter overruled by the superior court, and the 
case heard on the merits, and judgment rendered that the Con- 
necticut Company pay to the city of Norwalk, as its equitable 
portion of the expense of said bridge, $4,906, and that the portion 
of said order providing that the company lay upon the bridge two 


tracks be set aside. 
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Reference may be had to 88 Conn. 472, 473, 91 Atl 442, and 
to Connecticut Co.’s Appeal, 89 Conn. —, 94 Atl. 992, for state- 
ments of fact there given. 

The trial court found: 

Since about 1867, and at the time the proceedings to secure 
a new bridge were begun, there was a wooden bridge, known as 
Washington street bridge and a part of a highway known as 
Washington street, over the Norwalk river which had become 
unsafe for public travel irrespective of the fact that the Connec- 
ticuat Company operated a single-track railway over it. The gen- 
eral assembly authorized the town of Norwalk, by its Bridge 
Commission, to construct a new concrete bridge with steel draw 
and approaches in place of the wooden bridge. The general 
assembly constituted the city of Norwalk the successor of the 
town of Norwalk, and continued the bridge committee with power 
to determine the location of the tracks and permanent structure 
of a street railway upon this bridge. The committee consulted 
the railway company as to load, construction, supports, and con- 
nection of trolley wires and conduits and as to the number of 
tracks to be laid. ‘The company first.expressed its preference for 
two tracks, but later, and before the plans and specifications of 
the bridge had been completed; amended its request for two tracks 
and requested a provision for a single track. Subsequently the 
plans of the bridge were adopted providing for two tracks, and 
the contract for the building of the bridge awarded without con- 
sultation with the company prior to the award of the contract as 
to the necessity of any repair or reconstruction of the old bridge, 
or their character, or as to the character or dimensions of the 
new bridge, or as to the apportionment of the expense thereof. 
The total cost of the bridge is about $278,000. The extra cost 


of strengthening for one street railway track is $4,106.. A 50, 


instead of a 60, foot bridge of the same design as the bridge 
built would cost about $228,000. The state, under the statute, 
paid toward the cost of the bridge, $50,000. The bridge is con- 
structed to provide for all the requirements of all traffic, including 
that of the company’s 50-ton cars. 

Fast Norwalk is situated easterly of this bridge, and has a 
population of about 5,000; South Norwalk is situated westerly 


of this bridge, and has a population of about 11,000. East Nor- 
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walk is rapidly increasing in population, and in ten years it is 
estimated will be the most thickly populated part of the town of 
Norwalk. This bridge is the most convenient way of travel to 
the Sound in this vicinity and for travelers upon the shore high- 
way. On the east, two tracks of the defendant approach to the 
bridge, and three streets converge to it on the west. The state 
has built a new road on the east of this bridge, and a large pro- 
portion of the shore road traffic passes over it, and the bridge is 
the shortest and easiest means of connection between this state 
road via South Norwalk to the Boston post road. The traffic over 
the bridge is large and increasing. The 60-foot bridge with a 
40-foot roadway and 10-foot sidewalks on each side is reasonably 
necessary for vehicular and foot traffic, irrespective of whether it 
contains one trolley track or two. The bridge built is a re 
inforced concrete bridge of the most modern type, of massive but 
simple design, involving no elaborate expenditure for ornamen- 
tation, and its structural life will be for hundreds of years, and is 
well calculated to meet the demands of public travel in this lo- 
cality. It is not of undue width or strength for present or pro- 
spective traffic. The trolley line upon this bridge is part of a 
single-track line extending from the railroad station in South 
Norwalk through East Norwalk to Broad river, a distance of 
about 34 miles, with a branch extending about a mile from the 
easterly end of the bridge to Dorlon’s Point. At the time of the 
destruction of the old bridge, the company operated its single 
track railway on a 24-minute schedule, and this service accom- 
modated the public. A second track on the new bridge will be 
of no material benefit to the company without laying double tracks 
on its line, and until this is done the public will derive no advan- 
tage from two tracks on the bridge. 


Wheeler, J., delivered the opinion of the court: 7 

The order of the Commission provided for: (1) Two tracks 
across the bridge; (2) rails of a certain type; (3) the payment 
by the Connecticut Company of a portion of the cost of the bridge. 

Upon the former appeal to this court (88 Conn. 471, 91 Atl. 
442), the brief of the company accurately recited: 

“And it is from that part of the order apportioning the cost 
that the appeal . . . was .. . taken in the name of the 


city of Norwalk.” 
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The company upon the appeal to the superior court demurred 
to the reasons of appeal of the city, the demurrer was sustained, 
and the city took its appeal to this court. 


No one of the several grounds of the demurrer touched that | 


part of the order of the Commission relating to the two tracks or 
the kind of rail to be laid. We considered the several grounds 
of the demurrer, and held that the legality as well as the expe- 
diency and propriety of the order apportioning the expense of 
this bridge were properly before the superior court for its re- 
examination de novo, and remanded the case, with direction to 
overrule the demurrer. No further pleading was filed. So that 
the single question before the trial court upon its hearing on the 
merits was as to the legality, expediency, and propriety of that 
part of the order of the Commission apportioning the expense of 
the bridge. | 

[1, 2] We do not intend to imply that that part of the order 
of the Commission relating to the number of the tracks and the 
kind of rail could, upon this record, have properly been made the 
subject of appeal. These were purely administrative matters, 
and we expressly so held in Norwalk v. Connecticut Co. 88 Conn. 
471, 476, 91 Atl. 442. In repeated decisions we had long since 
determined this point. Norwalk Street R. Co’s Appeal, 69 Conn. 
516, 39 L.R.A. 794, 37 Atl. 1080, 38 Atl. 708; Spencer’s Appeal, 
78 Conn. 301, 61 Atl. 1010. 

We judge from the company’s draft counterfinding that it 
claimed in the trial court, contrary to its position in this court 
upon the former appeal, that the trial court could and should pass 
upon the legality, expediency, and propriety of this portion of 
the order of the Commission. It here maintains the same posi- 
tion and rests its claim upon the unreasonableness of the order. 

If an administrative order be so unreasonable as to justify 
Judicial interference, it is within our judicial power on proper 
appeal to set it aside. Norton v. Lake Shore Electric R. Co. 
84 Conn. 24, 78 Atl. 587. 

It is apparent from the finding and order of the Commission 


that the decision as to the kind of rails and number of tracks - 


was made upon evidence submitted to the Commission and after 
hearing regularly had. It is clear that the Commission did not 


act without evidence; there is nothing to indicate that it plainly 
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decided contrary ‘to the evidence. The issue as to the number of 
tracks was dependent upon a variety of considerations and de- 
cided upon a conflict of evidence. In such a situation, it is quite 
‘immaterial that the trial court arrived at another conclusion 
from the facts surrounding this question, and it would be equally 
immaterial if we entertained another view. 

The question was administrative; it was decided after hear 
ing upon a conflict of the evidence. The Commission say: 

“‘The evidence before the Commission indicated that a single 
track would afford sufficient track facilities for the present street 
railway traffic, across said bridge, but realizing the necessity of 
providing for the future, and as tending to obviate congestion on 
this bridge, having a draw span, the Commission is of opinion 
that the number of tracks to be laid by said street railway com- 
pany across said bridge and its approaches should be two, com- 
monly designated as double tracks.”’ 

These reasons seem sensible and likewise wise in their pro- 
vision for the future, in view of the present population and 
traffic and the prospective increase in each, caring for the proper 
interests of both railway and public. The company anticipated 
a future need for two tracks; its charter authorized it years ago. 
Provision for two tracks with the necessary overhead equipment 
must be made when a concrete bridge of this character is built. 
Justice to the architectural design and to reasonable public 
economy demanded this. - The trial-court held the equitable 
portion of the expense of constructing the bridge, which the 
Connecticut Company should bear, to be the cost of strengthen- 
ing the bridge sufficiently for one track. The general assembly 
decided that the old bridge was “unsafe for public travel” and 
that a new bridge should be constructed in its place. 

The statute provided that so much of the expense of construc- 
tion of a new bridge as may be equitable shall be paid by the 
company which operates its railway over such bridge. Pub. 
Acts 1911, chap. 207. What is equitable in a given case is 
what is fair and just under the circumstances of that case. It 
would be inadvisable, and perhaps harmful, to attempt a more 
specific definition. What is equitable represents the judicial 
judgment of what ought to be in the case presented. 


[3] This court can determine the bounds of power of the 
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trial court and the extent of its duty under the law in fixing the 
equitable portion, and it may decide whether the trial court has 
exceeded the one, or transgressed,’ mistaken, or neglected the 
other. We can decide what considerations should be regarded 
in an inquiry of that nature, and what should be deemed ir- 
relevant and immaterial in the formation of the judgment as 
to what is equitable. Beyond that we may not go, unless the 
judgment be clearly inequitable. We cannot substitute our 
judgment for that of the trial court. Within these limitations 
its judgment is final. Orono v. Bangor R. & Electric Co. 105 
Me. 428, 435, 74 Atl. 1022. 

[4] The total cost of the bridge, exclusive of overhead charges 
and legal and condemnation expenses, was $278,000, and the 
amount adjudged by the court to be the equitable portion of the 
company was less than 2 per cent of this cost. As the bridge 
and its draw had to be built, in reasonable provision for the fu- 
ture, to accommodate two tracks and with a capacity to carry 
cars of the weight of 50 tons,—a much greater load than the 
present or prospective demand of vehicular traffic requires,—this 
award, upon its face, would seem to be inequitable. The addi- 
tional expense of strengthening the bridge for the street railway 
service was an element of expense due exclusively to a necessary 
provision for the railway service, and in equity the railway should 
pay this. Since the order of the Commission for two tracks 
over this bridge was not before the trial court, it was required, 
in the ascertainment of the equitable portion the railway should 
pay, to include in its estimate the element of cost involved in 
strengthening the bridge for a street railway service of two tracks. 
Its refusal to do this was error. We understand from the record 
the court confined the equitable portion of the additional cost of 
strengthening to that part of the bridge over which the cars 
operated on a single track. Plainly the bridge was not thus 
strengthened merely in the part over which the railway operated, 
but of course in all its parts. So that the element of cost of 
strengthening must include the cost of strengthening the entire 
bridge sufficiently for a two-track railway. 

[5, 6] We think the trial court was also in error in constru- 
ing the act as in this case limiting the equitable portion of the 


expense of the new bridge to the cost of strengthening. In effect 
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we held on the former appeal that the railway was by chapter 23°, 
8 1, of Pub. Acts 1909, as amended by chapter 207, § 1, of Pub. 
Acts 1911, required to pay its equitable portion of the expense 
of constructing the bridge, and that the duty of ascertaining this 
amount was committed to the Commission. The language of the 
act, and the legislative intent as therein expressed, were so clear 
and definite as to leave open no other conclusion and to require 
no argument in support of this interpretation. “So much of the 
expense of repairing, strengthening, constructing, or reconstruct- 
ing such bridge as may be equitable, shall be paid by the company 
operating such railway,” the act recites. The railway shall pay, 
not the equitable portion of one of these items, but of any one 
or all. 

Payment by the railway of the additional cost of strengthening 
does not meet the statutory obligation of paying its equitable 
portion of the expense of constructing the new bridge. Nor would 
payment by the railway of its equitable portion of the expense 
of that part of the bridge occupied by the railway in the opera- 
tion of its cars meet its statutory obligation. 

The intent of the act is manifest: The railway is to pay its 
equitable portion of the expense of the entire bridge; that is, it is 
to pay its fair and just proportion of the expense of the new 
bridge, no more and no less. Benefit to, and use by, the railway 
of the bridge, present and prospective, are decisive factors in fix- 
ing its equitable portion of the expense. The apportionment 
must be made once for all; therefore it is that the prospective 
use, as well as the present use, of the bridge must be regarded. 

[7] The city advances two theories, upon one or the other of 
which it insists the equitable portion of the railway should be 
found. 

We cannot, for the reasons stated, adopt as matter of law any 
particular theory as a guide to the trial court in fixing this 
award. No do we think that any definite theory can be evolved 
which shall settle the bounds of what is and what is not equitable. 
The solution of that must take into account many considerations, 
no one of which may be excluded. 

We may point out considerations which, if present in this and 
related cases, may affect this issue and would be helpful in decid- 


ing it. And this, we think, is as far as we should go. Among 
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these are: The additional cost of strengthening the entire bridge 
so as to carry the load of cars operated over two tracks. ‘The 
increased size of the bridge due to provision for two tracks. 
The part of the surface of the bridge occupied by the railway in 
the operation of its cars, and the right of exclusion from this part 
of all other traffic when required for its own use. The permanent 
occupation of the bridge by the railway not alone by its tracks, 
but by its poles, wires, and equipment. The insurance of perma- 
nency in the installation of the railway’s overhead equipment 
upon the bridge. The special construction required for its exclu- 
sive service. The relative use of that part of the bridge devoted 
to the railway traffic by the railway and by the other traffic 
thereon. The relative wear and tear upon the bridge and its 
draw by the railway and by the other traffic thereon. The char- 
acter and permanency of this bridge and the cost of its mainte- 
nance and the depreciation upon its investment. The impaired 
life cost of the bridge due to the railway. The saving to the 
railway in the maintenance and cost of operation. The decrease 
in lability for accidents, owing to the increased width of bridge 
anddraw. The relief from congestion due to the increased width 
of the draw and the saving of time in operation of cars by the 
change from a swinging to a lift draw. These are among the 
considerations which may properly aid in ascertaining the equi- 
table portion of the expense of the bridge which the railway shall 
pay. 

[8] The community cannot build a bridge beyond the public 
and railway requirements in size, design, form, and ornamenta- 
tion, and compel the railway under this statute to pay any part 
of the cost not needed for the public and railway requirements. 
But the community may provide for future as well as present 
railway and public needs in determining the character, strength, 
form, design, and cost of the bridge. The bridge constructed did 
not offend against this obvious rule of fairness. It is found to 
be a reinforced concrete bridge of most modern type, of massive 
but simple design, involving no expenditure for elaborate orna- 
mentation, and its structural life will be for hundreds of years, 
and it is well calculated to meet the demands of public travel in 
its locality. 


[9, 10] In fixing the award, the cost to the railway of paving 
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zhould not be considered; the railway’s obligation as to this is 
governed by Gen. Stat. § 3837. So, too, the cost of rails, ties, 
ballast, wires, cables, and other special work are not to be consid- 
ered. These are the ordinary incidents of putting the railway 
in condition for fulfilling its duty of operation. The contribu- 
tion made by the state should not be considered; that was made 
for the express purpose of relieving the community from the pay- 
ment of a part of the cost which the public should bear, since 
bridges of this character upon main thoroughfares are of so gen- 
eral use to the public both within and from without the state. 
This adds no burden to the railway, since the statute limits its 
payment of the entire cost to what is equitable, and this means 
to its equitable share or portion. The proportion which a rail- 
way or railroad is required to pay for the construction of a new 
bridge or in related cases in other jurisdictions will furnish little 
or no help in ascertaining this equitable portion, since each case 
is governed by its own facts, and the sum awarded determined 
somewhat by the public policy of each jurisdiction. 

[11] Chapter 219, Pub. Acts 1907, provides that the railway 
shall conform the grade of its tracks to the established grade of 
the highway when changed, and shall pay one half the cost of 
necessary excavating, filling, resurfacing, paving, or other con- 
struction work within lines 2 feet on the outside of each outer rail 
of such tracks. Had the approaches to the bridge been filled as 
was first contemplated, this would have been the method of fix- 
ing the railway’s portion of this expense exclusive of the paving; 
and presumably it represents what the general assembly esteemed 
equitable in such a case. While not at all controlling, it is a 
circumstance properly to be considered by the trial court in 
making the award in this case. The fixing of this award is of 
large consequence to the parties in interest, and the determina- 
tion of the principles underlying such award will necessarily 
affect other cases of like character. 

This case has been twice tried; it is desirable that the new 
trial may finally dispose of it. For these reasons, we have endeav- 
ored to consider the questions involved in such way as to help, so 
far as we now can, in its ultimate disposition. 


In view of the conclusions reached, we omit passing upon the 
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motion to correct, not intending by this course to indicate our 
approval of the findings complained of. 
There is error, and a new trial is ordered. 


DISTRICT OF COLUMBIA PUBLIC UTILITIES COMMISSION. 


IN RE REGULATIONS FOR THE TESTING OF TAXI- 
METERS IN THE DISTRICT OF COLUMBIA, 


[Forma] Case No. 34; P. U. C. No. 1567.] 


Service — Taxicabs — Taximeter tests. 

All public utilities furnishing taxicab service in the District of 
Columbia are required to conform to regulations for the testing and 
use of taximeters adopted by the Commission and made effective after 
September 1, 1915, except that, on application to the Commission and 
for sufficient cause shown, such modifications and extensions may be 
made with reference to such regulations as the facts in each case may 
warrant. 


[August 9, 1915.} 
Recutations for the testing of taximeters. 


Kutz, Chairman: The following is quoted from § 8 of the 
District of Columbia appropriation act, approved March 4, 1913, 
creating a Public Utilities Commission: 

“Par. 21. That the Commission shall ascertain and fix ade- 
quate and serviceable standards for the measurement of quality, 
pressure, initial voltage, or other condition pertaining to the 
supply of the product or service rendered by any public utility, 
and prescribe reasonable regulations for examining and testing 
such product or service and for the measurement thereof. It 
shall establish reasonable rules, regulations, specifications, and 
standards to secure the accuracy of all meters and appliances for 
Measurements, and every public utility is required to carry into 
effect all orders issued by the Commission relative thereto. 

“Par. 22. That the Commission shall provide for the examina- 
tion and testing of any and all appliances used for the measuring 
of any product or service of a public utility. Any consumer or 
user may have any such appliance tested upon payment of the fees 
fixed by the Commission. The Commission shall declare and 


establish reasonable fees to be paid for testing such appliances on 
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the request of the consumers or users, the fee to be paid by the 
consumer or user at the time of his request, but to be paid by the 
public utility and repaid to the consumer or user if the appliance 
be found defective or incorrect to the disadvantage of the con- 
sumer or user.” [37 Stat. at L. 980, chap. 150. ] 

Formerly, all taximeters installed on public conveyances in the 
District of Columbia were inspected and tested by the office of 
the sealer of weights and measures of the District of Columbia. 
On account of the assumption of jurisdiction by the Public Utili- 
ites Commission over taxicab companies, the supervision of 
meters on the taxicabs of these companies has been transferred to 
this Commission. 

Considering it advisable that regulations be adopted preserib- 
ing the tests and use of taximeters, the Commission proceeded to 
make a study of the matter and an investigation of the regulations 
in force in other cities. 

A draft of proposed regulations was prepared, and copies sub- 
mitted to the interested parties with a notice of hearing. 

A formal hearing was held before the Commission on July 28, 
1915, at which those present were given an opportunity to be 
heard. 

After consideration of the matters presented to it, the Commis- 
sion is of the opinion that the following are reasonable regulations 
for the testing and use of taximeters, and it is therefore 
ordered :— 

(1) That, under the authority of § 8 of the District of Colum- 
bia appropriation act, approved March 4, 1913, creating a Public 
Utilities Commission, the following regulations for the testing 
and use of taximeters in the District of Columbia be, and the 
same are hereby, required of arid enjoined upon all public utilities 
furnishing taxicab service in the District of Columbia, their off- 
cers, agents, and employees; these regulations to supersede all ex- 
isting regulations concerning the testing and use of taximeters 
which conflict with the clauses herein provided. 

(2) That, on application to the Commission and for sufficient 
cause shown, such modifications and exemptions may be made 
with reference to these regulations as the facts in each case shall 
warrant. Noncompliance with any of these regulations will con- 
stitute a violation of the law, unless such noncompliance is specifi- 


eally authorized by an order of the Commission. 
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(3) That the supervision and testing of taximéters be in 
charge of electrical inspection bureau of the Public Utilities 
Commission. 

(4) That these regulations shall take effect September 1, 
1915, and shall continue in force until changed or abrogated by 
further order of the Commission. 


Regulations. 


Taximeter Testing.—Sec. 1. No matter shall be placed in serv- 
ice nor allowed to remain in service, which is not sealed with the 
prescribed seal and marked with the prescribed certificate of the 
Commission. 

Sealing.—Sec. 2. The electrical inspection bureau of the Pub- 
lie Utilities Commission shal] seal with the prescribed seal and 
mark with the prescribed certificate only those meters which indi- 
cate plainly whether or not they are in the recording position, 
show clearly the amounts to be paid by the passenger, register in 
accordance with the lawful rates for service in the District of 
Columbia, and which, upon test, are found to be in good con- 
dition and to have an error in measurement for both time and 
distance of not more than 3 per cent. 

Testing Rules.—Sec. 3. All tests made pursuant to these reg- 
ulations shall be made in compliance with the following rules: 

(a) A test of a meter when installed on a taxicab is known 
as a “service test’ and shall include a test of distance register 
of not less than 1 mile, made by driving the taxicab over a 
measured course or by rotating the taxicab wheel which operates 
the meter, and a test of time register of not less than one hour. 

(b) A test of a meter when not installed on a taxicab is 
known as a “bench test,” and shall include a test of distance 
register of not less than 25 miles, and a test of time register of 
not less than one hour. 

(c) At the time of making these tests, the meter and its 
accessories shall be given such other examination as is neces- 
sary, in the judgment of the bureau, to prove its adaptability 
and good condition for service. 

Tests by Commission.—Periodic Tests——Sec. 4, At least 
once every year each meter used or intended to be used by a 
utility in the District of Columbia shall be submitted to either 


& service or a bench test. 
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At least once every year the operating transmission of the 
meter as installed on each taxicab used or intended to be used 
by a utility in the District of Columbia shall be inspected by 
the bureau with the meter in position. 

Other Tests.—Sec. 5. The Commission will receive com- 
plaints from any customer concerning the inaccuracy of a meter, 
and either a service or a bench test will be made of the meter if, 
in the opinion of the Commission, the facts presented warrant 
such test. 

Sec. 6. Upon application of a public utility to the Public 
Utilities Commission, a meter shall be subjected to either a 
service test or a bench test by the bureau, and the prescribed fee 
shall be paid therefor by the said utility. 

Fees and Records.—Sec. 7. The prescribed fee for each serv- 
ice test and for each bench test of a meter shall be 50 cents, 
except in the case of a test resulting from a complaint of a 
customer as described in § 6. 

Sec. 8. Each utility shall keep a complete record of all 
meters in its service, showing the numbers of the taxicabs on 
which they are installed and the date of each installation and 
of each removal. 

Sec. 9. The bureau shall keep a complete record of all tests 
made under its supervision, and of all fees due and received 
for such testing. All such fees shall be turned in by the bureau 
to the collector of taxes of the District of Columbia. 

Use of Meters—Sec. 10. (a) The meter shall be so located 
on the taxicab that the figures indicated on its face may be 
easily read by any passenger within the taxicab. 

(b) The face of the meter shall be plainly illuminated when- 
ever the meter is used to register amounts for hire during the 
period from one-half hour after sunset to one-half hour before 
sunrise. 

(c) The wheel diameter of the taxicab for which the meter 
is adjusted shall be plainly marked on the meter. The meter 
shall not be used in connection with a wheel of different dia- 
meter, unless the necessary adjustments have been made and the 
approval of the bureau obtained. 

(d) The meter shall be operated from the front wheel of 
the taxicab by means of an approved cable and the star and 


band transmission, or equal. 
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Posting of Rates.—Sec. 11. Each taxicab shall carry at all 
times in a conspicuous place within the taxicab a card on which 
is printed in legible type the schedule of rates charged for serv- 
ice in the District of Columbia. 


ILLINOIS PUBLIC UTILITIES COMMISSION. 


CITY OF EVANSTON 
, Vv. 
PUBLIC SERVICE COMPANY OF NORTHERN ILLINOIS. 
[No. 2740.] 


Bates — Gas — Approval of stipulated schedule — Block rates. 

The Illinois Commission, in approving a reduced schedule of block 
gas rates agreed upon between a city and a gas utility in consideration 
of the dismissal of a complaint against the company as to the reason- 
ableness of existing rates, does not find that such rates are reasonable. 
or commit itself to the propriety of the block system of rates for gas. 


[August 5, 1915.] 


CompLainT as to the unreasonableness and discriminatory 
character of gas rates of the Public Service Company of North- 
em Illinois; complaint dismissed on the ground that new 
schedules of reduced rates had been adopted by stipulation be- 
tween the parties, the Commission not passing upon the reason- 
ableness of the rates adopted in the new schedule, or as to the 
propriety of the block system of rates for gas. 


Commissioner Shaw: The petitioner herein, the city of 
Evanston, a municipal corporation, filed a formal complaint 
(dated July 9, 1914) which alleges (1) that the petitioner is 
a municipal corporation in the county of Cook, state of Illinois, 
(2) that the respondent is a public utility subject to the jurisdic- 
tion of this Commission, (3) that the respondent is engaged in 
the business of furnishing electricity, gas, and heat in the city 
of Evanston and in other adjacent municipalities, (4) that the 
respondent does not possess the right to lay and to operate gas 
mains in the streets of the city of Evanston under any franchise 
granted by said city; that the respondent operates by virtue of 
an old charter granted in 1867 by the state of Illinois to the 


Northwestern Gaslight & Coke Company, (5) that the rates 
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charged for gas by the respondent are unjust and unreasonable, 
(6) that the respondent discriminates in rendering lower rates 
to the People’s Gaslight & Coke Company of Chicago than to the 
public, and (7) that the respondent, without legal right, has 
utilized the streets of the city of Evanston for the purpose of 
laying mains to adjacent municipalities and to said the People’s 
Gaslight & Coke Company. 

A reply, dated July 20, 1914, was filed by the respondent. 
In its reply the respondent admits (1) that the city of Evanston 
is a municipal corporation in the county of Cook, state of Illi- 
nois, (2) that the Public Service Company of Northern Illinois 
ig @ corporation organized under the laws of the state of Illinois 
for the purpose, among other things, of engaging in the business 
of furnishing electricity, gas, and heat in the city of Evanston 
and in other adjacent municipalities, and (3) that it operates 
in the city of Evanston by virtue of a charter granted in 1867 
to the Northwestern Gaslight & Coke Company, which was sub- 
sequently consolidated and merged with the respondent; but the 
respondent denies that the rates charged for gas in the city of 
Evanston are unjust and unreasonable, and denies that the con- 
tract rates charged to the People’s Gaslight & Coke Company of 
Chicago are discriminatory or illegal, and alleges that no laws of 
the state of Illinois are violated by utilizing the streets of the 
city of Evanston for the purpose of laying gas mains to adjacent 
municipalities, and to said the People’s Gaslight & Coke Com- 
pany. 

The Commission, under date of July 31, 1914, entered a 
preliminary order requiring the respondent to submit, on or be- 
fore September 15, 1914, complete and correct inventories of 
all its property used in its business of furnishing heating and 
illuminating gas to the city of Evanston and the inhabitants 
thereof, and further ordered that said inventories should show 
thereon the fair value of the property. Under date of July 25, 
1914, the petitioner advised the Commission that it would 
have an independent inventory and appraisal of the respondent’s 
property made by a responsible engineering concern, for use 
on the hearing before the Commission. 

Under date of December 30, 1914, the Commission iagieed 
the corporation counsel of the city of Evanston that the respond- 


ent had filed an inventory and appraisal made by Mr. Wil- 
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ham J. Hagenah of Chicago, Illinois, and that the document 
could be used by the experts engaged by the petitioner. 

The corporation counsel of the city of Evanston, under date 
of January 9, 1915, advised the Commission that the respondent 
had refused to permit the petitioner’s expert to have access to 
the respondent’s books and files, which were to be consulted for 
the purpose of obtaining an independent inventory and ap- 
praisal. The Commission suggested to the attorneys for the 
respondent that the determination of the questions involved 
would be facilitated if the petitioner were granted permission 
to review the books and files of the respondent. The permis- 
sion was granted. 

The original complaint was amended by the city of Evanston 
on July 14, 1915. The amendment followed the original com- 
plaint, and, in addition, asked “that due reparation may be 
made . . . with interest at the legal rate from the date 
of payment of such excessive or unjustly discriminatory 
amounts.” A copy of the amendment was mailed by the act- 
ing secretary of the Commission to the respondent’s attorneys, 
who duly acknowledged the receipt of the document. 

The city of Evanston, by its city counsel, adopted, on July 
20, 1915, the following resolution, which is in words and figures 
as follows: 

“Whereas, there is now pending before the state Public Utili- 
ties Commission of the State of Illinois, a complaint of the city 
of Evanston against Public Service Company of Northern [)- 
linois, which said complaint was filed by said city for the pur- 
pose, among other things, of securing a reduction in the rates of 
heating and lighting gas, furnished by said company to con- 
sumers within said city, and 

“Whereas, said company has now proposed and agreed, on 
its own behalf and on‘ behalf of its successors and assigns, sub- 
ject to the approval of the State Public Utilities Commission, 
to and with the mayor and city council of said city, in considera- 
tion of the dismissal of said complaint, to reduce said rates in 
accordance with the following schedule, commencing August 
1, 1915, to wit: 

“The rate to be charged by the Public Service Company of 


Northern Illinois, its successors, and assigns, for furnishing 
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gas service to any consumer within the city of Evanston, shall 
not exceed one dollar and ten cents ($1.10) per thousand cubic 
feet of gas, for all gas consumed in each month up to and in- 
cluding 1,000 cubic feet; and one dollar ($1) per thousand 
cubic feet of gas for all gas consumed in such month, in excess 
of 1,000 cubic feet, and up to and including 3,000 cubic feet; 
and ninety cents (90 cents) per thousand cubic feet of gas for 
all gas consumed in such month, in excess of 3,000 cubic feet. 

“All bills shall be rendered monthly as nearly as practicable, 
and on each bill paid within ten (10) days after its rendition, 
the consumer shall be entitled to a discount of ten cents (10 
cents) per thousand cubic feet of gas on the total consumption 
charged for therein. Provided, however, that if payment shall 
not be made within ten (10) days, said company or its suc- 
cessors and assigns shall not be required to allow said discount. 
Said company, its successors, and assigns shall also have the 
right to remove its meter from the premises of any consumer 
connected with its service, and to discontinue its service when- 
ever the net amount of any monthly bill for consumption in said 
premises shall not exceed seventy-five cents (75 cents), unless 
such consumer shall agree to pay a minimum charge of seventy- 
five cents (75 cents) per month per meter. 

“Now, therefore, be it resolved by the city council of the city 
of Evanston, that in consideration of the foregoing proposals 
and of the reduction in the gas rates as aforesaid, the corpora- 
tion counsel of said city is hereby authorized and directed to 
dismiss said complaint.” 

A copy of the above resolution, certified by Mr. John F. 
Hahn, city clerk, was transmitted to the Commission by the 
respondent’s attorneys under date of July 28, 1915. 

On July 22, 1915, the petitioner and the respondent in this 
cause entered into a stipulation, which is in words and figures 
as follows: 


Whereas the city council of the city of Evanston, the above- 
named complainant, at a meeting duly called, convened, and 
held on July 20, 1915, duly adopted a certain resolution, which 
said resolution is in words and figures, as follows :— 

[ Note-—The resolution is identical with that which is quoted 


on pages 311 and 312 hereinabove. | 
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Now, therefore, it 1s hereby stipulated and agreed by and be- 
tween the parties to the above-entitled cause that, upon the filing 
by the Public Service Company of Northern Illinois, the above- 
named defendant, with the State Public Utilities Commission 
of Hlinois, of a schedule of rates in accordance with the fore 
going resolution, and upon the entering of an order by the State 
Publie Utilities Commission of Illinois, permitting such sched- 
we of rates to go into effect, the above-entitled cause may be 
dismissed. 

Dated this 22d day of July, 1915. 

City of Evanston, 
(Signed) By Frank T. Murray, 
Corporation Counsel. 
Public Service Company of Northern Illinois, 
(Signed) By Sears, Meagher, & Whitney, 
Its Solicitors. 


The respondent, through its attorneys, requested, under date 
of July 28, 1915, that the rates stipulated in the above agree- 
ment be approved by the Commission. The corporation counsel 
of petitioner moved the Commission that upon its approval of 
the rates agreed upon this case be dismissed. 

Before entering an order which approves the stipulated rates, 
and which dismisses the case, a brief discussion of certain perti- 
nent features appears to be appropriate. _ 

At present, and for some time past, gas has been sold in the 
city of Evanston at the uniform rate of $1 per thousand cubic 
feet (net). There have been no requirements respecting a mint 
mum bill. The new price of gas, as agreed upon by stipulation 
elective August 1, 1915, is to be a block rate of $1 for the 
frst 1,000 cubic feet consumed in a given month, 90 cents for 
the next 2,000 cubic feet consumed in the same month, and 80 
cents for all gas consumed in that month above 3,000 cubic feet, 
—all prices net. In addition, the new rates provide that the 
minimum bill shall be 75 cents per month. The reduction in 
gas bills will affect about 80 per cent of the consumers, whereas 
there will be no reduction to 20 per cent of the consumers,— 
the so-called small consumers. Some of these small consumers 


actually will suffer a slight increase in monthly bills, owing to 
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the working of a newly adopted minimum rate, which is fixed in 
the resolution of the city council. 

In entering the order below, approving the rates set forth in 
the stipulation, the Commtasion justifies its action solely on the 
ground that the rates, which are to take effect August 1, 1915, 
will reduce immediately a large portion of the bills which are 
now rendered for gas in the city of Evanston. At any future 
time the question of the reasonableness of the gas rates of the 
city of Evanston may be taken up by the Commission upon its 
own motion or upon complaint as prescribed by statute, +. e., 
§ 64 of the Public Utilities Commission law (approved June 30, 
1913, and effective January 1, 1914). 

It is therefore and for the foregoing reasons ordered that, in 
accordance with stipulation entered into on July 22, 1915, be 
tween the city of Evanston and the Public Service Company of 
Northern Illinois, the respondent in this case shall be permitted 
to amend its present schedule of rates for gas in the city of 
Evanston (effective August 1, 1915) to conform to the follow- 
ing: 

One dollar and ten cents per 1,000 cubic feet of gas for all gas 
consumed in each month up to and including 1,000 cubic feet; 
$1 per 1,000 cubic feet of gas for all gas consumed in such 
month, in excess of 1,000 cubic feet, and up to and including 
3,000 cubic feet; and 90 cents per 1,000 cubic feet of gas for all 
gas consumed in such month, in excess of 3,000 cubic feet. 

All bills shall be rendered monthly as nearly as practicable, 
and on each bill paid within ten days after its rendition, the 
consumer shall be entitled to a discount of 10 cents per thousand 
cubic feet of gas on the total consumption charged for therein; 
Provided, however, that if payment shall not be made within 10 
days, said company or its successors and assigns shall not be re 
quired to allow said discount. 

Said company, its successors, and assigns shall also have the 
right to remove its meter from the premises of any consumer 
connected with its service, and to discontinue its service when- 
ever the net amount of any monthly bill for consumption in said 
premises shall not exceed 75 cents, unless such consumer shall 
agree to pay a minimum charge of 75 cents per month per meter. 

The Commission does not at this time find that the rates ap- 
P.U.R.1915E. 


EVANSTON v. PUBLIC SERVICE COMPANY. 316 


proved are reasonable, nor does it cemmit itself to the propriety 
of a block system of rates as a correct basis of charges for gas. 
For the reasons given this case is dismissed. 
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IN RE RECEIVERS OF CENTRAL UNION TELEPHONE 


COMPANY. 
[No. 3323.] 
Licenses — Use of telephone property by other compantes — Authority 
to grant. 

The receivers of’a telephone company were authorized to grant 
“facility licenses” to other utilities to attach and maintain their wires 
and fixtures on the poles and other property of the company, not needed 
for its own business, provided that such licenses be for a term not to 
exceed five years, for adequate consideration, and upon terms not in 
conflict with the rules and regulations of the Commission, or with any 
of the provisions of the Public Utilities law; and provided, further, 
that such licenses be terminable upon thirty days’ notice or at any time 
upon objections by the Commission, and that two copies of such licenses 
be filed with the Commission within twenty days from their execution. 


[August 5, 1915.) 


AppricaTion of receivers of a telephone company for consent 
to the granting of facility licenses ; granted. 


By the Commission: The application in the above-entitled 
matter represents that the petitioners, David R. Forgan, Edgar 
S. Bloom, and Frank F. Fowle, as receivers of the Central Union 
Telephone Company, a corporation organized under the laws of 
Illinois, are in possession and control of and are managing and 
operating all of the telephone property and telephone equipment 
of said Central Union Telephone Company in the state of Illi- 
nois, and furnishing telephone service, local and long distance, 
to the public; that in many instances it is convenient and ad- 
visable to grant, under a “facility license,” thd right to attach 
and maintain certain of the wires, cables, and fixtures of another 
public utility to and upon the poles and other property of said 
Central Union Telephone Company, where the space so granted 


8 not at the time needed by, or useful to, the petitioners in con- 
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nection with carrying on the telephone business or in the per- 
formance of their duties to the public. 

Application is accordingly made for a general order per- 
mitting said receivers to grant facility licenses as herein pro- 
vided, and the Commission having considered said application 
and being fully advised in the premises: 

It is therefore ordered that the petitioners, David R. Forgan, 
Edgar S. Bloom, and Frank F. Fowle, as receivers of Central 
Union Telephone Company, be, and they are hereby, authorized 
to grant facility licenses permitting other public utilities to 
attach and maintain their wires, cables, and fixtures to and upon 
the poles and other property of said Central Union Telephone 
Company, in the state of Illinois, where the space granted by 
such facility license is not needed by, or useful to, the said 
receivers in connection with carrying on the said telephone busi- 
ess or in the performance of their duties to the public; provided 
that every such facility license shall be made for a term not 
exceeding five years and for such sum of money as will consti- 
tute a reasonable return for such grant, and upon such other 
terms and conditions as may be agreed upon by the licensor 
and licensee, and as are not in conflict with any of the rules and 
regulations of this Commission or with any of the provisions of 
the act entitled, “An Act to Provide for the Regulation of Public 
Utilities,” now in force in the state of Jlinois. 

It is further ordered that in every such facility license, pro- 
vision shall be made for the termination thereof upon thirty 
days’ notice by the licensor to the licensee, and further provision 
that upon objection, at any time, by this Commission, to the 
further continuance of the facility license, the same shall be 
immediately canceled and terminated. 

It is further ordered that two copies of every facility license 
entered into pursuant to this general order shall be filed with the 
Commission within twenty days from the date of the execution 
of such facility license, and that such copies be certified by the 
proper officer of said licensor. 

By order of the Commission at Springfield, Dllinois, this 5th 


day of August, 1915. 
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IN RE WESTERN UNITED GAS & ELECTRIC COMPANY. 
[No. 3425.] 


Service — Payment — Deposits. 
1. Equity to both the utility and the consumer demands a recog- 
nition of a reasonable cash deposit as security for the prompt payment 
of the consumer’s bills. . 


Service — Payment — Cash deposits— Rules and regulations. 

2. The rules and regulations of a public utility setting forth the 
terms and conditions relating to cash deposits to be made by consumers 
of gas, electricity, and steam heat, adopted for the purpose of securing 
the payment of monthly bills, were approved and the practice of the 
company with reference to such deposits prescribed. 


[August 5, 1915.] 


ArpricaTron for approval of rules and regulations setting 
forth the terms and conditions upon which consumer’s deposits 
other than prepayment gas meter deposits are required, held and 
withdrawn; approved and practice with reference thereto pre- 
scribed. 


Commissioner Shaw: The petitioner herein, the Western 
United Gas & Electric Company, a corporation organized under 
the laws of the state of Illinois, has filed an application for the 
approval of certain rules and regulations which set forth terms 
and conditions relating to cash deposits to be made by consumers 
of gas, electricity, and steam heat, as guaranty in the payment of 
said consumers’ monthly bills. The nature of the case may be 
stated as follows :— 

The Western United Gas & Electric Company represents it- 
self as engaged in the business of selling (1) artificial gas in 
divers municipalities in the counties of McHenry, Kane, Cook, 
Du Page, De Kalb, Kendall, and Will; (2) electricity in divers 
municipalities in the counties of Kane, Kendall, and Du Page; 
and (3) steam heat in the city of Aurora, county of Kane. In 
the past, the company has been placed at a disadvantage in col- 
lecting bills from consumers, within the discount period. Con- 
siderable misunderstanding and much trouble have resulted from 
the previous indefinite and unjustly discriminatory regulations 


and practices respecting the. collection of bills. The company 
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seeks relief from the situation, and claims that misunderstandings 
and troubles of consumers are to be avoided by the adoption of 
certain rules which are advocated in the application. 

[1] It appears that the application of the petitioner is rea- 
sonable. It is necessary that any public utility be protected as 
far as practicable against unpaid accounts. In a rate-making 
procedure, such unpaid and worthless bills receivable obviously 
would have to be allowed as an operating expense. Equity to 
both the utility and the consumer demands a recognition of a 
reasonable cash deposit as security for the prompt payment of 
the consumers’ bills. The Commission has checked and revised 
the rules and regulations which were submitted by the Western 
United Gas & Electric Company. 

It is therefore ordered that the Western United Gas & Electric 
Company be and hereby is authorized and required: 

[2] I. To adopt and to comply with the following rules and 
regulations relating to deposits and guaranties which are required 
henceforth from consumers of artificial gas, electricity, or steam 
heat :— 

Rules and Regulatwns for the Payment of Buls for Gas, Elec- 
tricity, and Steam Heat. 
(Other than prepayment gas meter accounts. ) 


1. Present Consumers.—Every present consumer (individual, 
firm, or corporation) who is not an owner of real estate, and who, 
upon any discount date, has not paid the bills of the previous 
two months, shall be required either to furnish a cash deposit or to 
obtain a property owner’s guaranty, as security for present and 
future unpaid bills. Payment of the bills in arrears shall not 
exempt the consumer from furnishing the required security. The 
amount of the cash deposit shall equal two times the gross price 
of the average monthly quantity of gas, electricity, or steam heat 
_ (one or all) used by the consumer during the preceding twelve 
months. In event the consumer has not been connected to the 
company’s mains for a period of twelve months, then the amount 
of the deposit shall equal two times the gross price of the average 
monthly quantity of gas, electricity, or steam heat (one or all) 
used by the consumer during the period of the service. The 


amount of the deposit shall be readjusted once in every twelve 
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months. A property owner’s guaranty shall consist of a written 
agreement wherein some responsible property owner, who is ac- 
ceptable to the company, secures the company from any and all 
losses which may occur in case said consumer should fail to pay 
the service bills. 

2. New Consumers.—Every new consumer (individual, firm, 
or corporation) who is not an owner of real estate shall be re- 
quired, at the time of application for service, either to furnish a 
cash deposit in the amount of $5 or to obtain a property owner’s 
guaranty, as security for possible future unpaid bills. After the 
applicant shall have been a consumer for three months’ time, the 
amount of the deposit shall be adjusted to equal the gross price 
of the gas, electricity, or steam heat (one or all) consumed during: 
the first two full months during which meter readings have been 
obtained. At the end of twelve months, the deposit shall be re- 
adjusted to conform with rule 1 hereinabove. In any adjustment 
of the amount of the deposit, either the company shall refund the 
difference whenever the new deposit is less than the current de- 
posit, or the consumer shall make additional payment whenever 
the new deposit is greater than the current deposit. The property 
owner's guaranty shall be the same as defined under rule 1 here- 
inabove. 

8. Certificate of Deposit, Interest, Withdrawal.—The com- 
pany shall acknowledge to the consumer the receipt of all deposits, 
using for this purpose a standard printed form to be known as 
the certificate of deposit. The company shall pay to the consumer 
interest at the rate of 5 per cent per annum upon the total amount 
of the deposit. Interest shall be due upon the first day of Jan- 
uary of each year, and shall either be paid in cash by the company 
shortly thereafter, or be credited on the consumer’s bill which is 
rendered not later than thirty-one days subsequent to the day 
upon which the interest falls due. The company, moreover, 
shall pay to the consumer any interest which may accrue upon the 
deposit between the interest date (January 1st) and the date 
upon which a deposit may be withdrawn at a termination of 
service. The amount of the deposit, plus all accrued interest 
and less all indebtedness to the company, shall be returned to the 
Consumer upon presentation of the certificate of deposit, when- 


ever service is no longer rendered at the premises of the consumer. 
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Mere change of residence or of location of service shall not be 
deemed sufficient grounds either for requiring additional deposit 
or for requesting a refund of a portion of a deposit. If, upon 
a termination of service to a consumer, there exist unpaid bills, 
and if the consumer has not advised the company definitely as 
to the disposition of the deposit, the company, in thirty days 
after the cessation of service, shall apply the amount of the de- 
posit (or any portion of said amount) to the liquidation of the 
consumer’s indebtedness. The company, furthermore, shall en- 
deavor earnestly to communicate with the consumer and to give 
notification of any unexpended credit due on the consumer’s 
deposit. 

4. Service Disconnection, Extenston of Discount Period, etc. 
—The company shall disconnect the service at the premises of 
the consumer whenever: 

(a) A present consumer fails to comply with rule 1 herein- 
above. 

(b) A new consumer fails to comply with rule 2 hereinabove. 

(c) A consumer fails to pay a bill within forty-five days after 
expiration of the discount period of said bill, provided no proper 
exception has been taken to the bill. Should a consumer’s bill 
remain unpaid fifteen days after expiration of the discount 
period of such bill, it shall be optional with the company to dis- 
continue service at any time after said fifteen days and prior to 
forty-five days after expiration of the discount period. 

In no case shall the company disconnect any service for non- 
payment of account, unless a notice warning the consumer of 
the intention to disconnect the service because of nonpayment of 
account, be mailed to the consumer at least five days in advance of 
such service disconnection. Failure to receive a customary 
monthly bill from the company shall not entitle the consumer to 
exception under these rules, unless such failure is due to careless- 
ness on the part of the company. If requested by consumer, the 
discount period for one month per calendar year will be extended 
twenty days, and during this twenty days, the consumer will be 
entitled to the regular discount on the bill if the account is paid 
prior to the time limit of the extension. The discount period for 
churches, hospitals, charitable institutions, schools, and other 


public organizations or institutions shall expire thirty days after 
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the last day of the month for which bill is rendered. No excep- 
tion to any rule or regulation contained herein shall be made, 
except when the written consent of the State Public Utilities 
Commission of Illinois has been obtained. 

II. To issue to every person (firm or corporation) from whom 
a deposit may have been received, a certificate of the amount de- 
posited. The certificate of deposit shall have printed upon the 
face thereof the following conspicuous inscription: “This Re 
ceipt is Not Negotiable nor Transferable.” On the back of the 
certificate of deposit there shall be printed the rules and regula- 
tions specified under § I. hereinabove. The certificate of deposit 
shall be of such form that additions and deductions to the amount 
of the deposit may be indicated clearly. 

II. To have on hand, for distribution: among consumers, 
prospective consumers, and others, printed circulars which bear 
the corporate name of the utility which are entitled, “Terms and 
Conditions upon which Consumer’s Deposits are Required, Held, 
and Withdrawn (except prepayment gas meter accounts),” and 
which contain the following printed matter :— 

“1, The order of this Commission herein contained, in full. 

“2. A facsimile reproduction of the face of the forms used as 
a certificate of deposit and as a property owner’s guaranty. 

“8. Such other terms and conditions as the company may pre- 
scribe, provided such terms and conditions are just, reasonable, 
and not in conflict with this order, with other rules and regula- 
tions of the Commission, or with the terms of the Public Utilities 
law (effective January 1, 1915).” 

A copy of this printed circular shall be supplied to every con- 
sumer (or prospective consumer) prior to exacting any deposit. 
Copies of the circular shall be filed with the Commission within 
thirty days after date of this order. 

IV. To render (or mail) to each and every depositor, when- 
ever a deposit is either refunded or applied to unpaid bills, a 
statement showing :— 

1. The unpaid bills and the amount thereof. 

2. The amount of the deposit (or deposits) and the accrued 
interest thereon. 


3. The interests which have been either paid or credited by the 
P.U.R.1915E. 21 , 
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company to the consumer, and the dates of such payments or 
credits. 

4, The balance due to the company or to the consumer. 

5. The other transactions (if any) in which.the deposit (or 
any part thereof) has been involved. 

V. To provide a reasonable and speedy method whereby a de- 
positor, who applies for the return of the deposit (or the proceeds 
thereof), but who is unable to produce the original certificate of 
deposit, will not be deprived of the amount of the deposit, nor 
of any part of that amount. 

VI. To make diligent effect to find each depositor who may 
cease to be a consumer and who may have a balance due him, and 
to inform the depositor of the amount of the credit and of the 
method of withdrawing the deposit (or the proceeds thereof). 

VII. To maintain a complete record of each and every de 
posit received, in accordance with the requirements of such uni- 
form system of accounts as may be prescribed by this Commis- 
sion in the future. 

VIII. To maintain in a proper manner an additional record 
which shows :— 

1. The name of the consumer making the deposit. 

2. The premises of the consumer at the time of making the 
deposit. 

3. The further premises occupied by the consumer, while a 
depositor and customer of the company. 

4, The date and amount of deposit. 

5. The date and amount of any additional deposits (or re 
funds). 

6. The method of computing the deposit. 

7. The amount of accrued interests and the date and amount 
of interest payments. 

8. The complete record of each transaction which involves the 
deposit (or any part thereof). 

9. The reference to the consumer’s ledger account and meter 
record. 

IX. To establish a standard blank form (printed) which is 
to be used in connection with rules 1 and 2 under § I. herein- 
above, whenever the consumer’s bills are guaranteed and secured 


by a responsible property owner in lieu of a cash deposit. 
P.U.R.1915E. 
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X. To permit no interest on deposits to remain unpaid and 
to accumulate unnecessarily. 

By order of the Commission, at Springfield, Dlinois, this 6th 
day of August, 1915. 





ILLINOIS PUBLIC UTILITIES COMMISSION, 


POTOMAC TELEPHONE COMPANY 
v. 
COON BROTHERS TELEPHONE COMPANY. 


[No. 3780.] 


Discrimination — Free telephone service— When not to be discon- 
tinued. 

A telephone company cannot discontinue free service between one 
of its exchanges and the exchange of another company without permis- 
sion of the Illinois Commission, where such service has been voluntarily 
accorded for a number of years, since § 36 of the Public Utilities Com- 
mission act provides that “no public utility shall increase any rate or 
other charge, or so alter any classification, contract practice, rules, or 
regulations as to result in any increase in any rate or other charge 
under any circumstances whatsoever, except upon a showing before the 
Commission and a finding by the Commission that such increase is jus- 
tified;” and it is immaterial that the company discontinuing its service 
may, by virtue of a contract, have the right to impose a toll charge. 


[August 5, 1915.] 


Compiainr with reference to discontinuance of free telephone 
service between Armstrong and Penfield. The respondent 
claimed the right to charge toll for service between the exchanges 
to complainant’s subscribers by virtue of a contract alleged to be 
binding upon complainant. The Commission, while not passing 
upon the validity or binding effect of this contract, assuming it 
to be valid, held that the respondent company by virtue of the 
Public Utilities act was forbidden to discontinue such service 
without authorization by the Commission, and ordered such serv- 
ice restored until further order. 

The appearances are set out in the opinion. 


By the Commission: The complaint in this case sets forth 
that the complainant is a public utility operating telephone ex- 


changes at Potomac, Armstrong, and Collison, Illinois, with 
P.U.R.1915E. 
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headquarters at Potomac; that the respondent, the Coon Broth- 
ers Telephone Company, is a public utility and within the 
jurisdiction of this Commission; that said respondent did on 
January 1, 1915, without the consent of complainant, discon- 
tinue free telephone service between the villages of Armstrong 
and Penfield, Illinois; that for at least ten years prior to that 
time free telephone service had been given between said two 
villages. 

The respondent answered and denied that free telephone serv- 
ice to Penfield had been given to the Armstrong subscribers of 
the complainant, or that said subscribers were entitled thereto. 
The respondent alleged that on January 1, 1915, it learned that 
complainant had been giving some of its subscribers at Arm- 
strong free service with the Penfield subscribers of the respond- 
ent, and that it thereupon notified complainant to discontinue 
that practice. 

The respondent contends that under certain agreements made 
by it with the predecessors of the complainant, which it contends 
are binding upon the complainant, the subscribers of the respond- 
ent at Penfield are entitled to free telephone service to Arm- 
strong, but that the complainant’s subscribers at the latter point 
are to pay toll for each telephone call to Penfield. 

A hearing was held before the Commission on June 23, 1915. 
Robert W. Daniels, attorney, appeared for the complainant, 
and Leslie J. Owen, attorney, appeared on behalf of respondent. 

From the evidence in this case, it appears that the complainant 
heerin in a copartnership consisting of Frank Samuel and Charles 
Jester; that said partnership has since about April 1, 1914, 
owned and operated a telephone system with local exchanges at 
Armstrong, Illinois, and other towns in that vicinity. The 
respondent owns and operates a telephone system in the terri- 
tory west of that occupied by the complainant, with local ex- 
changes at various points and with an exchange at Penfield, a 
village located about 5 miles west of Armstrong. The respondent 
owns the portion of this toll line that extends from Penfield to a 
point about 4 mile south of Armstrong. The complainant owns 
the remainder of the line. Since said toll line was constructed, 


the subscribers of the respondent at Penfield have had free tele- 
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phone service over said toll line with the telephone subscribers at 
Armstrong. 

The principal question in this case is as to whether the Arm- 
strong subscribers of the complainant are entitled to free service 
over said toll line with the Penfield subscribers of the respondent, 
or, in other words, whether the respondent had the right in Jan- 
uary, 1915, to discontinue telephone service between Armstrong 
and Penfield. 

The evidence clearly shows, and in fact the respondent admits, 
that since the Armstrong exchange has been owned and operated 
by the complainant, the latter subscribers at Armstrong have had 
free toll service over said line with the subscribers of the re- 
spondent at Penfield. The officers of the respondent company 
testified that they had no knowledge of that fact until it was 
brought to their attention about January 1, 1915. They then 
directed that complainant’s subscribers no longer be given such 
free service. The mere fact that the officers of the respondent 
company may not have been aware of the free use of the line in 
question by the Armstrong subscribers of the complainant does 
not alter the fact that such practice existed for a number of 
years, and that respondent’s employees had actual knowledge of 
that fact. Such knowledge on the part of such employees who 
were in actual charge of respondent’s business must be held to be 
notice to the respondent of the existence of such free service. 
While there is some conflict in the testimony as to whether this 
free service was extended to the subscribers of the Armstrong 
exchange prior to the acquisition of said exchange by the com- 
plainant herein, yet, from a careful consideration of the entire 
record, we are convinced that such free service did exist before 
the Armstrong exchange was purchased by the complainant, and 
that such free service had existed for seven or eight years prior 
to January 1, 1915. 

The respondent contends that under a certain contract dated — 
December 12, 1907, between the respondent and the complain- 
ant’s predecessors, viz., J. H. Davis, Frank Samuel, and the 
Fountain Creek Telephone Company, the respondent is entitled 
© a toll charge for all telephone calls made by the Armstrong 
subecribers of the complainant to Penfield. Complainant con- 


tends that it was not a party to this contract; that it never as- 
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sumed the obligations agreed to therein by its predecessors; and 
that said contract is not binding upon complainant, because by 
its express terms the contract is only binding upon the respective 
parties thereto, and does not purport to bind the successors or 
assigns of either. 

From the conclusions we have reached in this case, it will not 
be necessary to decide whether said contract is in fact binding 
upon the complainant. 

It appearing that up to about January 1, 1915, and for a num- 
ber of years prior thereto free toll service existed between Arm- 
strong and Penfield, we now come to consider whether the 
respondent had the right to summarily discontinue such service. 
Section 36 of the State Public Utilities Commission act provides 
in part as follows: 

“Unless the Commission otherwise orders, no change shall be 
made by any public utility in any rate or other charge or classifi- 
cation, or in any rule, regulation, practice, or contract, relating 
to or affecting any rate or other charge, classification or service, 
or in any privilege or facility, except after thirty days’ notice to 
the Commission and to the public as herein provided. . . . 

“No public utility shall increase any rate or other charge, or 
so alter any classification, contract, practice, rule, or regulation 
as to result in any increase in any rate or other charge, under 
any circumstances whatsoever, except upon a showing before the 
Commission and a finding by the Commission that such increase 
is justified.” 

No application was made to or authority received from this 
Commission by the respondent to discontinue free telephone 
service between the points in question. Assuming for the sake 
of argument that the contract referred to above gave the respond- 
ent the right to impose a toll charge on messages between Arm- 
strong and Penfield, and assuming further that said contract be- 
came binding upon the complainant herein when it acquired said 
Armstrong exchange, we are unable to agree with respondent’s 
contention that it had, under the facts and circumstances in this 
case, the right to discontinue free service and make a toll charge 
between the points above mentioned. 

The discontinuance of free service between the points in ques- 


tion undoubtedly was an increase in a rate, or the alteration of a 
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practice which resulted in an increased charge for service, with- 
in the meaning of said § 36. This section of the act could not be 
nullified by a private agreement of the parties to this case, if 
such agreement in fact exists. It follows that the respondent 
had no right to discontinue the free service in question. 

It is therefore ordered that the respondent, Coon Brothers 
Telephone Company, shall until the further order of this Com- 
mission continue to furnish free telephone service with its local 
telephone subscribers at Penfield to the subscribers of complain- 
ant’s telephone exchange at Armstrong, Illinois. 

Ten days is considered sufficient time within which to comply 
with this order. 

By order of the Commission this 5th day of August, 1915. 
Dated at Springfield, Dlinois. 


ILLINOIS PUBLIC UTILITIES COMMISSION. 


IN RE SOUTH BELOIT WATER, GAS, & ELECTRIC 
COMPANY. 


(No. 3921.] 


Bates — Water — Electricity — Adoption of rates established by Com- 
mission of sister state. 

The [Illinois Commission authorized a distributing utility to 
change its rates for water and electricity furnished to its consumers 
in a village virtually a suburb of a Wisconsin city, by putting into 
effect the rates established by the Wisconsin Commission for the gener- 
ating and producing utility located in that city. 


[August 5, 1915.] 


AppricaTion by utility for authority to change rates for water 
and electric service at South Beloit, [linois; granted. 
The appearances are set out in the opinion. 


Commissioner Shaw: The petitioner herein, the South Beloit 
Water, Gas, & Electric Company, a corporation organized 
under the laws of the state of Illinois, has filed an application 
for authority to change <he rates charged by it for water and 
electricity supplied to its consumers in the village of South 


Beloit. 
P.U.R.1916E. 
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A hearing was held in Chicago on July 18, 1915, and Mr. B. 
F. Lyons, president of the company, appeared in support of the 
petition. From the petition and evidence, the nature of and the 
reasons for the request may be set forth as follows: 

The village of South Beloit is situated in Winnebago county, 
near the Illinois-Wisconsin line, and is virtually a suburb of 
Beloit, Wisconsin. The water and electricity furnished to the 
consumers of the South Beloit Water, Gas, & Electric Company 
are purchased from the Beloit Water, Gas, & Electric Company, 
by the petitioner, who maintains in South Beloit distribution 
systems only. 

The Railroad Commission of Wisconsin investigated the 
Beloit Water, Gas, & Electric Company, and as a result of this 
investigation has issued an order, dated April 6, 1915 [P. U. R. 
1915B, 1005], revising the rates for water and electricity sup- 
plied to the consumers in the city of Beloit, Wisconsin. The 
South Beloit Water, Gas, & Electric Company is now asking 
that the rates so ordered in effect for the city of Beloit, Wiscon- 
sin, be made effective in the village of South Beloit, [linois. 

The rates for water and electricity now in effect in South 
Beloit are given below: 


Schedule of Water Rates, Charges, and Classifications of South 
Beloit Water, Gas, and Electric Company. 


In Force July 1, 1913, and January 1, 1914. 
Butlding Rates 


SUC POF COORG | iis sess4h4G Snelson de Sg seen seesaw er eeseewee eure ooo 010 
Brick per Me o60 scans. cows tian’ ara es bis aw abe era hee ele Se sea ag ee we 10 
Plaster per 200: 66. Ve isis cian ia Ga tisiaie sess aeo ie Oise te kee ueews 15 
CONGCrEte “PEF {CUS YOs sia wise ed enaas sewers Saks ee haee ew ad eaes oe 03 
Meter Rates—Quarterly Charge. 
WITSS  wiieks eiasusan ss 6,670 cu. ft.—84¢ Gross—74¢ Net per 100 cu. ft. 
INGEE <sias cee ssa eames 3,330 “ “—7id “ -—O6i¢G “§ “ © & & 
1 4 ee a ener 6,700 “ “—61¢é “ —5H¢ § “© © & & 
All OVE? i606 sanded os 16,700 “ “—23¢ “ —lig “§ “ “% &% & 
Quarterly Service Charge Payable in Advance. 

§” meter, one consumer on meter ....ccccccccccccccccccccssvaceces $ 1.00 
me o - rs “Cs *sBealisp BiG. taraetailel wcunmar'sa Siela 66 aeiein ears 6s 1.25 
1 Ss . ~ Ae nce etgeatracaleta nla au ie wieidcaid 5 GG 8 Ste Gk Stern ow ae 1.75 
13” - * “ sd Be . Spades Pod saad Bata a wie wae Ria oe eae 2.00 
- ~ - Mii Tite! Zaigialyiate ai Sa aceahaie Catwieg wiatareeiar eG Wie ee 3.00 

3” = re . OC. WE Searatind witalad ee aise ew’ 6 iemaeaas 5.00 
4” . - _ a sen Galea @eeeaoenvaunu ce sen eeanec 8.00 
6” ~ = (eC TT ee re rrr er ree « 15.00 
8” e s “ es Re seas acetate iaiavon isc. uetecens a earatiaitatatoa te @e0ee 25.00 


For each additional consumer on the same meter, 50 cents. 
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A discount of 1 cent per 100 cu. ft. will be allowed, if paid on or before 
the last discount day, following the month in which water is consumed. 

When unable to read the meter, a minimum charge will be made which 
will be adjusted when the reading of the meter is obtained. . 

For the reconnection of meters for the same consumer upon the same 
premises, a charge of $1 will be made. 


Hydrant Rental and Fire Service Charge. 

Private Fire Hydrants.— 

Fire hydrants installed on water mains already laid and used 
for Private Fire Protection, $44 Gross, $40 Net, per year, per 
hydrant, payable monthly. 

—Other private fire protection—Special Rates— 
Public Fire Protection Mans. 

In cases where water mains are extended by order of the 
governing authorities of the village, an annual charge of 8.8 cents 
gross, and 8 cents net per lineal foot shall be made. This charge 
shall be payable monthly. 

In cases where water mains are extended as above, a fire 
hydrant will be furnished for each 500 lineal feet of pipe so in- 
stalled, if required. And, if more than one hydrant is required 
per 500 feet, such additional hydrants shall be $6.50 per annum, 
payable monthly. 


Schedule of Electric Rates, Charges, and Classifications of South 
Belowt Water, Gas, and Electric Company. 


In Force July 1, 1913, and January 1, 1914. 
Incandescent Inghting Service. 
Lighting Rate No. 1. 


Minimum charge per month—$1.00. 
Rates per Kilowatt hour: 


EMIMBlY ROtE <25ocvcas us stigsieecie a eeeaeaveues eee. 13¢ per Kilowatt Hour 
Recondary: Rate 4.96066 se.56 sutb.idcuws ec eaewece 8¢ “ . as 
Rrceks Rete 2665:6 sew sce csaewals cosa ceuretes 5¢ “ - 


Primary rate based on first thirty hours of use per month of 
active connected load. | 

Secondary rate based on next sixty hours’ use per month of 
active connected load. 

Excess rate based on all in excess of first ninety hours’ use of 
active connected load. 

Discount, 1 cent per kilowatt hour if paid on or before the 
last discount day following the month in which electricity is 


consumed, 
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Active Connected Load shall in every case be a fixed percent- 
age of the total connected load consisting of lamps, appliances, 
etc., installed upon consumers’ premises. 

Class ‘‘A” includes residences, dwellings, flats, and private 
rooming houses. Where a total connected load is equal to or less 
than 500 watts nominal rate of capacity, 60 per cent of such total 
connected load shall be deemed active. Where the installation ex- 
ceeds 500 watts nominal rate of capacity, 334 per cent of such 
a part of the total connected load over and above 500 watts shall 
be deemed active. 

In class “B,” where the total connected load is equal to or 
less than 24 kilowatts nominal rate of capacity, 70 per cent of 
such total connected load shall be deemed active. Where the in- 
stallation exceeds 24 kilowatts nominal rate of capacity, 55 per 
cent of such a part of the total connected load over and above 24 
kilowatts shall be deemed active; provided that lamps used ex- 
clusively in space devoted to the storing of goods shall be placed 
at 20 per cent active and shall not be included in the 24 kilowatts 
specified above. 

Class ““B” shall consist of banks, offices, business and profes- 
sional, including studies, dressmaking parlors, massage parlors, 
millinery and hair-dressing establishments, and photograph gal- 
leries; wholesale and retail merchandise establishments, such as 
art stores, bakeries, barber shops, including shoe-shining parlors 
and public baths, book stores, cigar stores, coffee and tea stores, 
commission stores, confectionery stores including ice cream par- 
lors, crockery, and china stores, dry-goods stores, drug stores, elec- 
trical supply houses, flower stores including greenhouses, furni- 
ture stores, gents furnishing stores, including hat stores and haber 
dashers, grocery stores, hardware stores, harness shops, hay, 
grain, feed, and coal offices and stores, jewelry stores, meat mar- 
kets, millinery stores, milk depots, paint and wall paper shops, 
piano and music stores, picture stores, plumbing shops, saloons, 
including pool and billiard halls, and adjoining card rooms, shoe 
stores and shoe repairing shops, stationery stores, tailor shops 
including dyers, cleaners and clothes pressing establishments, 
undertakers, upholsterers, wine and liquor stores, theatres, corri- 
dors and halls in office and apartment buildings upon separate 
meters, dance and public halls including lodge and society 


rooms, restaurants including eating places and lunch wagons, 
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depots and public places for the conduct of railroads, street rail- 
ways, express and telephone business, excluding freight houses, 
and all other consumers not herein otherwise especially provided 
for. 

In class “‘C,”’ where the total connected load is equal to or less 
than 3 kilowatts, nominal rate of capacity, 55 per cent of such 
total connected load shall be deemed active. Where the installa- 
tion exceeds 3 kilowatts nominal rate of capacity, 40 per cent of 
such a part of the total connected load over and above 3 kilowatts 
shall be deemed active. This class shall include Federal and 
county buildings, churches, and missions, hotels and clubs, fac- 
tories, including small industrial establishments such as machine 
shops, carpenter shops, blacksmith shops, tin shops, and cigar 
factories, closing not later than 6:00 Pp. M., private and parochial 
schools, grain and tobacco elevators, and warehouses, freight and 
storage warehouses, and stables and garages, both private board- 
ing and livery. 

In class “D’”’, 30 per cent of the total connected load shall be 
deemed active. Such class shall consist of Beloit College. 

In class ‘“‘E”’ the total connected load shall be deemed active. 
Such class shall consist of unmetered lighting for signs, outlines, 
and windows, contracted for upon a yearly basis. 

Incandescent Flat Rate.— 

Signs, outlines, windows, etc.: Based on burning from dusk 
to at least 11:00 Pp. m. 

Fixed Charge—5 cents per active 50 watt equivalent per 
month plus 6 per cent kilowatt hour consumed. 

Discount, 1 cent per kilowatt hour on consumption charge, if 
paid on or before the last discount day following the month in 
which electricity is consumed. 


Incandescent Inghting Rate No. 2. 


Demand charge, 10 cents per month per 55 watt opening or 
less. 

Service charge, $1.10 per month. 

Rate, 5 cents per kilowatt hour. 


Minimum Monthly Bill is Fixed Charge. 


Discount, 25 per cent on fixed charge; 25 per cent on current if 
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total bill is paid on or before the last discount day following the 
month in which electricity is consumed. 

Note.—The consumer has the option of choosing either of 
the above rates (No. 1 or No. 2) in the downtown business 
district. 

Electric appliances are rated under No. 1 and No. 2 as the 
case may require on account of other lighting rate. 


Oommercial Arc Lamp Rate. 
Commercial Are Lamps for street lighting: 


One hour after sunset until 1 o’clock a. M. ...... oececess $50.00 per year 
One hour after sunset, one hour before sunrise .......... 65.00 “ 
Power Metered Rate. 

Minimum charge per month ................-scccesncccncecces $1.25 net 


Capacity charge, 25 cents per month per active horse power connected. 
Current charge, 


ted anon k.w.h. pease tec tde artes es Bak eters eon tele os net or of gross 
Nene GOnD 8. oe, sake gt, | 
Allover 3000 “  .. ss ccccecccccccccececcccecs 4 80 Be < 


Discount, 1¢ per kilowatt hour, if paid on or before the last discount 
day following the month in which clectricity is consumed. 


Active horse power shall consist of a fixed percentage of the 
nominal rate of capacity of motor as indicated on the manufac- 
turer’s name plate. 

The following percentage of such capacity shall be deemed 
active: 

Where installations are under 10—horse power and only one 
motor is used, 90 per cent. 

Where installations are under 10—horse power and more than 
one motor is used, 60 per cent. 

Where installations are 10—horse power or over and less than 
20 horse power, irrespective of number of motors, 70 per cent. 

Where installations are 20—horse power or over, and less than 
50—horse power, irrespective of number of motors, yearly con- 
tract basis, 60 per cent. 

Where installations are 50—horse power or over and less than 
100-horse power, irrespective of number of motors, yearly con- 
tract basis, 55 per cent. 

Where installations are over 100—horse power, irrespective of 
number of motors, yearly contract basis, 50 per cent. 

Less than yearly contract basis, 70 per cent active. 

For the reconnection of motors for the same consumer upon 


the same premises, a charge of $1 will be made. 
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The petitioner put in evidence the following statement of in- 
come derived from the present rates and also the income that 
will be derived from the proposed rates: 


Analysis of South Beloit Water Consumption Year Ending 6/20/15. 


Cu. Ft Income from _ | Income Based on 

" “"" | Present Rates. | Proposed Rates. 
Metered ........ cc ccccees 151,200 $ 83.67 $152.30 
Service charges .......... 23.00 27.00 
Blat. seve een ste beg, Wickes 374.34 274.34 
Total 26.4445. $151,200 $481.01 $553.64 


Analysis of South Beloit Electric Consumption Year Ending 6/20/16. 


Income from [Income Based on 
K.W.H.'S. Present Rates. | Proposed Rates. 


POWER chen eae whe ea beck 411,365 $10,763.86 $10,663.24 
Commercial Metered ...... 11,971 1,267.98 1,267.98 
Residence .........00- Beat 9,707 889.84 876.54 
AICS 15s See seeueisesee as 7,824 356.09 356.09 
Flat eoeoeeoeooeooaoea eoaoveeeseneeseve 600 219.60 219.60 


Total ........... | 441,467 $13,497.37 $13,383.45 





Inasmuch as the rates that the petitioner wishes to put into 
effect in the village of South Beloit, Illinois, are those established 
by the Railroad Commission of Wisconsin in the city of Beloit, 
Wisconsin, where the generating and pumping plants supplying 
South Beloit with service are located, it appears that the peti- 
tioner’s request should be granted. 

It is therefore ordered that the South Beloit Water, Gas, & 
Electric Company, the petitioner in this case, shall be permitted 
to amend the present rates of charge for water and electricity in 
the village of South Beloit, Illinois, to conform to the following: 


Schedule of Water Rates, Charges, and Classifications of South 
Belot Water, Gas, and Electric Company. 


The company shall install meters at its own expense for all consumers 
aving sewer or cesspool connections (other consumers may be metered at 
company’s option) and shall charge for all water passing through meters 
according to the followin schedule of rates: 


1, Service charge, payable quarterly in advance. 


§” meter, one consumer on meter ........c. cece cece cece conc ceccees $ 1.25 
eo ee ” AY. © se auvaal- aan werhacd arated ied aes eae a avcee anes 1.50 
Ce 1S A ~ SO aaecevatineaeaaeus Late Maated 2.00 
ly « & - s Be eae. Solange an aeied sata te tc eed cers a Teva as eth eM asralaais 3.00 
a ee . ee re ree eer mn ener rar 4.00 
5 i! “ . AS ns te ath D ae ee ie ane aera treated Sag eee. 6.00 
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4” 6 6 + sa “ @eeowmesveeneeceeaeoeeoeesoecovaeeas#eeoe oe eg 12.00 
6” “ - “ < bi @eeoeensceoeeonscu eeoaeaeeseeaeeeeoeseveses @eeeoeedes 24.00 
gy ee ie poe acs aae eee 37.50 
For each additional consumer on the same meter ...... Bis ares ad euias's ohne tS 


Each dwelling, fiat, suite, store, tenant, etc., shall be regarded as one 
‘consumer in determining the service charge. 


2. Output charges per quarter per meter. 


First 10,000 cu. ft. Bp Giqs water ata glade See ee net or 13¢ gross per 100 cu. ft. 
Next 15,000 88°") cos.scweew ands deeren,- AS 9¢ es 
Next 25,000 c : i eeGeaweeee kes . 6¢ He “« %¢ . co « «« 
ee ones eg nee e ees ere of . : 94 : : : i - 
Over 200,000 € « LIIIIIIIIEID dee @ ofp 8 a8 


Discount. The company shall bill all consumers at the gross 
rate, and the difference between the gross and net rate above 
specified, or one cent per 100 cu. ft., shall constitute a discount 
for prompt payment. 

When unable to read the meter, a minimum charge will be 
made which will be adjusted when the reading of the meter is 
obtained. 

For the reconnection of meters for the same consumer upon 
the same premises, a charge of $1 will be made. 

All consumers without sewer or cesspool connection or who 
are not supplied through a meter shall pay a rate of $1.50 per 
quarter. The company may install meters upon such flat rate 
consumers at its option. 


3. Building Rates. 


SCONE: POF CORE 26.4.0 sch gelesadtes eee N ea eases sielewee yeas coos 10¢ 
Brick: per’ My. .i00 6 cssn4seseeiee ses coeae ew vs vee P ee keew sees coccccee LOS 
Plaster per 100 sq. yd. .....- cece mica cisetene araioreLiateiaue owerie aa ea aars coe 15¢ 
Concrete per Ci: yd. sivaceaws cca set vedere hae ee oes Ce ewe mab ewe os 3¢ 


The company may, however, at its option, measure the water 
for building purposes, and charge for the same at the regular 
meter rates. 

4. Hydrant Rental and Private Fire Protection Charge. 

Private Fire Hydrants.— 

Fire hydrants installed on water mains already laid and used 
for private fire protection, $44 gross, $40 net, per year, per 
hydrant, payable monthly. 


Connections for Private Fire Protection Service. Payable Quarterly. 


2 inch connection (or smaller) ........ccccceeees $ 6.50 gross—$ 6.25 net 
= Sead ade Sis: BU SRS OME we Rie mes 10.25 « 10.00 “ 

e eae die het eee eee eae eee ees 1275. 12.50 
i “ PO eae eter de ee eee ata tate ea a 19.00 “ 18.75 
6 * Be ta Sa ce atn ail Ae pices, anak Ge nates ace 25.25 “ 25.00 
s * BR aL Stas daria ess as byiniah aarti eae le tisha 37.75 “ 37.50 
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Discount. The company shall bill all consumers at the gross 
rate, and the difference between the gross and net rate above 
specified, or 25 cents per connection, shall constitute a discount 
for prompt payment. 

5. Public Fire Protection Mains. 

In cases where water mains are extended by order of the gov- 
erning authorities of the village, an annual chargé.of 8.8 cents 
gross, and 8 cents net, per lineal foot, shall be made. This 
charge shall be payable monthly. 

In cases where water mains are extended as above, a fire 
hydrant will be furnished for each 500 lineal feet of pipe so in- 
stalled, if required. And, if more than one hydrant is required 
per 500 lineal feet, such additional hydrants shall be $6.50 per 
annum, payable monthly. 

Schedule of Electric Rates, Charges and Classifications of South 
Beloutt Water, Gas, & Electric Company. 


Incandescent Inghteng Service. 


lighting Rate No. 1. 


Minimum charge per month, $1.00. 
Rates per Kilowatt Hour: 


PRMOTY RSte 60.05 o4.048 0s soi ose Gowen adeiaiws 13¢ per kilowatt hour 
Secondary Rat: < sicco.cis saves Sense wes sertene ea on 8¢ “ “ e 
BXCCRS: RAG 6.655666: 24 6 050.105 BSR ON AS ENCE 5¢ “ . = 


Primary rate based on first thirty hours of use per month of 
active connected load. 

Secondary rate based on next sixty hours’ use per month of 
active connected load. 

Excess rate based on all in excess of first ninety hours’ use of 
active connected load. 

Discount, 1 cent per kilowatt hour if paid on or before the 
last discount day following the month in which electricity is con- 
sumed, 

Active connected load shall in every case be a fixed percentage 
of the total connected load consisting of lamps, appliances, etc., 
installed upon consumers’ premises. Incidental power appli- 
ances, such as flat irons, toasters, small fans, etc., to the amount 
of $1,000 watts rating shall not be considered in determining the 
active load. 


Class “A” includes residences, dwellings, flats, and private 
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rooming houses. Where a total connected load is equal to or less 
than 500 watt nominal rate of capacity, 60 per cent of such total 
connected load shall be deemed active. Where the installation 
exceeds 500 watts nominal rate of capacity, 334 per cent of such 
a part of the total connected load over and above 500 watts shall 
be deemed active. 

In class “B”, where the total connected load is equal to or less 
than 2} kilowatts nominal rate of capacity, 70 per cent of such 
total connected load shall be deemed active. Where the installa- 
tion exceeds 24 kilowatts nominal rate of capacity, 55 per cent of 
such a part of the total connected load over and above 24 kilo- 
watts shall be deemed active; provided that lamps used exclu- 
sively in space devoted to the storing of goods shall be placed at 
20 per cent active, and shall not be included in the 2} kilowatts 
specified above. 

Class “B” shall consist of banks, offices, business and profes- 
sional, including studios, dressmaking parlors, massage parlors, 
millinery and hair-dressing establishments, and photograph 
galleries; wholesale and retail merchandise establishments, such 
as art stores, bakeries, barber shops, including shoe-shining par- 
lors and public baths, book stores, cigar stores, coffee and tea 
stores, commission stores, confectionery stores including ice 
cream parlors, crockery and china stores, drygoods stores, drug- 
stores, electrical supply houses, flower stores, including green- 
houses, furniture stores, gents furnishing stores, including hat 
stores and haberdashers, grocery stores, hardware stores, harness 
shops, hay, grain, feed and coal offices and stores, jewelry stores, 
meat markets, millinery stores, milk depots, paint and wall 
paper shops, piano and music stores, picture stores, plumbing 
shops, saloons, including pool and billiard halls, and adjoining 
card rooms, shoe stores and shoe repairing shops, stationery 
stores, tailor shops including dyers, cleaners and clothes pressing 
establishments, undertakers, upholsterers, wine and liquor stores, 
theaters, corridors and halls in office and apartment buildings 
upon separate motors, dance and public halls, including lodge 
and society rooms, restaurants, including eating places and lunch 
wagons, depots and public places for the conduct of railroads, 
street railways, express and telephone business, excluding freight 
houses, and all other consumers not herein otherwise especially 


provided for. 
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In class “C,” where the total connected load is equal to or Jess 
than 3 kilowatts, nominal rate of capacity, 55 per cent of such 
total connected load shall be deemed active. Where the installa- 
tion exceeds 3 kilowatts nominal rate of capacity, 40 per cent of 
such a part of the total connected load over and above 3 kilowatts 
shall be deemed active. This class shall include Federal and 
county buildings, churches and missions, hotels and clubs, fac- 
tories, including small industrial establishments such as machine 
shops, carpenter shops, blacksmith shops, tin shops, and cigar 
factories, closing not later than 6:00 p. M., private and parochial 
schools, grain and tobacco elevators, and warehouses, freight and 
storage warehouses, and stables and garages, both private, board- 
ing, and livery. 

In class “D,” 30 per cent of the total connected load shall be 
deemed active. Such class shall consist of Beloit College. 

In class “E,” the total connected load shall be deemed active. 
Sach class shall consist of unmetered lighting for signs, outlines, 
and windows, contracted for upon a yearly basis. 


Incandescent Flat Rate. 


Signs, Outlines, Windows, etc.: Based on burning from dusk 
to at least 11:00 p. m. 

Fixed Charge—5 cents per active 50 watt equivalent per 
month plus 6 cents per kilowatt hour consumed. 

Discount, 1 cent per kilowatt hour on consumption charge, if 
paid on or before the last discount day following the month in 
which electricity is consumed. 


Incandescent Inghiing Rate No. 2, 


Demand Charge, 10 cents per month per 55 watt opening or 
less, 

Service Charge, $1.10 per month. 

Rate, 5 cents per kilowatt hour. 

Minimum Monthly Bill is Fixed Charge. 

Discount, 25 per cent on fixed charge; 25 per cent on current 
if total bill is paid on or before the last discount day following 
the month in which electricity is consumed. 


Note:—-The consumer has the option of choosing either of the 


above rates (No. 1 or No. 2) in the downtown business district. 
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Electric appliances are rated under No. 1 and No. 2 as the case 
may require on account of other lighting rate. 


Commercial Arc Lamp Rate, 


Commercial Arc Lamps for Street Lighting: 
One hour after sunset until 1 o’clock A. M. .......ee006 $50.00 per year 
One hour after sunset, one hour before sunrise ........ 65.00 “ 4 


Commercial Power. - 
Service charge, 25 cents net per active horse power per month. 
Output charge: 
First 1,000 kw. hrs. per month 4 cts. net or 5 cts. gross per kw. hr. 
Next 1,000 Cf 6 6 6: 3 6¢ é 6é ce Co és « 
Next 1,000 “ “% * 
Next 17,000 “ “* & 
Next 20,000 “ * & 
Over 40,000 “ “ & 


n 


6 és 6¢ 6¢ “ 


12 ée 6 “ 2? Cf 4 « “ «6 « 
13 66 «6 & 24 és 6 66 6é 6eé 


24 66 66 66 3 $ ‘é 6c ce 6é 6 
2 3 


geagage 


Active connected horse power shall be determined as follows: 

Where installations are under 10 h.p. and only one motor is 
used, 90 per cent active; under 10 h.p. and more than one motor 
is used, 80 per cent active. 

Where installations are 10 h.p. or over and less than 20 h.p. 
irrespective of number of motors, 70 per cent active. 

*Where installations are 20 h.p. or over and less than 50 h.p. 
irrespective of number of motors, yearly contract basis, 60 per 
cent active. 

*Where installations are 50 h.p. or over and less than 100 
h.p. irrespective of number of motors, yearly contract basis, 55 
per cent active. 

*Where installations are over 100 h.p., irrespective of number 
of motors, yearly contract basis, 50 per cent. 

*Less than yearly contract basis 70 per cent active. 

Minimum power bill shall be $1.25 net per month. 

Discount.—Company shall bill all power consumers at the 
gross rate and the difference between the gross and net rates shall 
constitute a discount for prompt payment. 

Reconnection of Meters.—For the reconnection of a meter for 
_ the same consumer upon the same premises within one year of 
disconnection, a charge of $1 is deemed reasonable. 

And it is further ordered that these rates as fixed shall be 
put in effect on the 20th day of August, 1915. 

By order of the Commission at Springfield, Illinois, this 5th 


day of August, 1915. 
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INDIANA PUBLIC SERVICE COMMISSION. 


HARRY D. PURVIANCE et al. 
v. 
CITY OF ATTICA, INDIANA. 
(No. 1415.] 


Service — Unreasonableness — Inadequacy — Municipal lighting plant 
=~ Improvements ordered. 

A city operating an electric plant and furnishing light as a 
public utility was ordered to make certain specified changes in its 
plant in order to render proper service, it being found that the service 
afforded by the existing plant was unreasonable, insufficient, and in- 
adequate. 


[August 5, 1916.] 


Comp.arnT as to the inadequacy of the service of a municipal 
electric lighting plant, as to discrimination in rates, and as to the 
practice of employees of the plant in engaging in private busi- 
hess competition with other citizens of the city; complaint as to 
discrimination and as to practice of employees in engaging in 
private business not sustained; complaint as to inadequacy of 
service upheld and city required to make certain improvements 
on its plant specified in detail in the order. 


By the Commission: Complainants, eleven in number, citi- 
zens and taxpayers of the city of Attica, Indiana, complain of the 
defendant, and allege generally that the city of Attica, Indiana, 
has for several years last past owned, and does now own, oper 
ate, and control a combined electric and water plant, and furnish 
to the citizens of said city their light and water by means of said 
plant; that at the time of the filing of the complaint, and for 
several months prior thereto, the said city, in furnishing said 
light as a public utility, has furnished such service in an un- 
reasonable and insufficient and inadequate manner as follows: 

First. The voltage of the electric plant of said city is exceed- 
ingly irregular, and is not stable and regular, thereby causing 
great damage at different times to electric light lamps, electric 
irons and electrical appliances of all kinds, as well as causing the 


light and power thus furnished to be insufficient at times; that 
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said voltage is irregular practically every might and day, and not 
merely occasionally. 

Second. The capacity of the plant of said city is insufficient for 
the demands that are justly made upon it by the public, and 
which by law it is required to serve. 

Third. The electric plant machinery and appliances are not 
up to date; the later inventions in connection with electric light 
plants which have proved to be profitable, useful, and necessary 
are not in use in said plant, and as a result the service rendered 
to the patrons is inferior and insufficient. 

Fourth. Rates are unfair in that to some customers flat rates 
are given, while of others meter rates are required. 

Fifth. The plant belongs to the city, and yet its employees 
are allowed to engage in private work in competition with deal- 
ers in the city to such an extent that their physical condition is 
affected, so that the best services are not given to the plant, and 
their efficiency is impaired. 

Sixth. That said plant belongs to the city and is therefore 
required by law to furnish adequate service for all the people in 
said city, but that said plant uses what is commonly known and 
called in furnishing electric lights the direct current system, 
thereby furnishing irregular service. There is not sufficient 
quantity furnished for the use and needs of the residents within 
said city by reason of said direct current, whereas if the alternat- 
ing current were used it would be adequate and regular, and 
there would also be sufficient power furnished corporations, 
‘ business plants, and residences in the immediate vicinity of said 
city at a reasonable profit to the said city. 

The complainants further allege that no other utility furnishes 
electrical service to said city of Attica, and said petitioners are 
interested in respect to the electrical service so furnished them. 

Prayer for an investigation of said electric light plant by the 
- Commission, and that said city be required to so renew and re- 
adjust its entire lighting plant system as to require said city to 
establish a regular voltage, furnishing adequate service to all con- 
sumers without discrimination. 

At a hearing held in this case at Attica, on May 5, 1915, it 
was shown that the plant was constructed twenty-seven years ago; 


that the same has been enlarged and in many particulars renewed 
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since its installation. The plant, with a few exceptions, is in 
good condition at this time. The boiler plant is in good condi- 
tion, and properly performs ita functions, and only requires prop- 
er maintenance to be efficient for a period of twenty-five years. 
Four engines are in use, two of which have been installed eight 
years, one for fourteen years, and one for sixteen years, and are 
in good condition. The generators, with one exception, are in 
good condition. The one known as the Edison bi-polar generator 
18 practically obsolete, and should be replaced with another 
machine. 

The evidence shows that the voltage furnished is very irregular, 
and fluctuates to such an extent that poor service is furnished, 
and in instances electrical appliances have been damaged to the 
extent of material injury. Other results from the irregular 
service rendered have oe the blackening of lamps and insufii- 
cient lighting. 

It was shown that the voltage would vary as much as 20 volts 
within a short period of time, thereby rendering the illumination 
from electric lamps irregular and fluctuating, and very undesir- 
able for domestic use at times. 

It was disclosed by the evidence that there are several motors 
of considerable capacity on the circuit supplying residential 
lighting, and that when these motors were cut in the voltage 
would drop, and when not in use the voltage would rise. Two 
large motors are used to operate elevators, and their use of the 
current is quite irregular, producing a changing voltage that 
operates to a disadvantage to domestic users of the current in the 
way of poorer lights, and in injury to their electrical appliances 
such as irons, hot plates, fans, etc. 

The experts in electrical engineering who testified in the case 
agreed that the motors, at least those of 2 h.p. and above, should 
be supplied by separate circuit, thereby reducing the uneven 
voltage supplied domestic consumers; that in order to improve 
the plant and enable it to furnish adequate and proper service, it 
would be necessary for the city to install one 100 k.w. 3-wire, 
125-250 volt, belt-driven generator, and switch board for control 
of same, this unit to be connected by belt to the 140 h.p. Erie- 
Ball engine now installed; that a balancing set for the 125- 


250 volt, 3-wire system of each capacity that it will be capable of 
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taking care of 10 per cent of that portion of the load that is sub- 
Ject to an unbalanced condition be installed; exchange the arma- 
ture in the two direct connected generators for 3-wire armature, 
converting these two machines into two 100 k.w., 3-wire, 125-— 
250 volt generators, in order to provide one reserve unit; re- 
arrange the switch board so that any two of the machines can be 
operated in parallel in the event that the peak load would de 
mand more than 100 k.w.; change the present transmission and 
distribution system of the commercial] and residential lighting 
and power for a 3-wire, 125-250 volt circuit; balance these cir 
cuits as nearly equal as possible, and where there is now installed 
a 250 volt circuit and no equipment such as irons, hot plates, etc., 
of 250 volts are in use, change such circuits to 125 volts; change 
the meters and lamps to conform, and at the expense of the city; 
all motors that are of 2 h.p. and larger, now installed, that can 
be changed to 250 volts, should be connected across the outside 
wire of the 3-wire system. All motors purchased for future in- 
stallation of 2 h.p. or larger should be for 250 volts. Steam and 
electric graphic recording instruments to be installed, which will 
record the steam pressure and the voltage generated by the 
machines, 

It was further shown by the evidence that the city had pub- 
lished uniform rates applicable to its electric service, the same 
being published in two schedules. Schedule A, applicable to 
lighting rates, provides a charge of 8 cents per k.w.h. up to and 
including 100 k.w.h., and for all excess current used in any one 
month, 7 cents per k.w.h. Schedule B, power rates, provides: 


For the first 100 k.w. per month .........0.-.scceeee 6 cents per. k.w.h. 
“ “next 100 “ “ TS sie byuesd beac sie terete Stace So 5“ = " 
eae eee SO Be OS OP. da ll Adats atthe sianaharsta ash oe 4 *“ 36 " 

“ all over 400 “ Tr "-Ralieings Maewen Sewanee 8% = 


For electric light where the meter is not used: 


25 cents per month for 25 watt lamp. 
75 cents per month for 40 watt lamp. 


This is regarded as a satisfaction of so much of the complaint 
as charges discrimination and unfairness as to rates, and no evi- 
dence was introduced in serious criticism of such schedules. 

The further charge, that employees of the plant are allowed to 
engage in private business competition with other citizens of the 


city, thus impairing the efficiency of their services, was not, we 
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think, sustained to the extent of requiring any order at the hands 
of the Commission. 

With the modifications made in the plant as herein stated, we 
are of the opinion that the plant will be adequate to furnish effi- 
ciently all the electric current for which there will be any 
demand by the citizens of the city of Attica. 

And the Commission having had this matter under consider- 
ation, it is therefore now ordered that the city of Attica shall 
purchase, install, and operate in its electric light plant one 100 
k.w., 3-wire, 125-250 volt, belt-driven generator and switch 
board for control of same, and connect this unit by belt to the 140 
h.p. Erie-Ball engine now installed in said city’s electric light 
plant; purchase and instal] a balancing set for the 125-250 volt, 
3-wire system of such capacity that it will take care of 10 per 
cent of that portion of the load that is subject to an unbalanced 
condition. 

It is further ordered that said city exchange the armature in 
the two direct current generators now in use in this said plant 
for a 3-wire armature, converting these two machines into two 
100 k.w., 3-wire, 125—250 volt generators to provide one reserve 
unit; and to rearrange the switch board in said electric light 
plant so that any two of the generating machines can be operated 
in parallel in the event that the peak load demand would be more 
than 100 k.w. 

It is further ordered that said city shall rearrange the present 
transmission and distribution system of the commercial and resi- 
dential lighting and power circuits for a 3-wire, 125-250 volt 
circuit, and balance these circuits as nearly equal as possible; 
and where there is now installed a 250 volt circuit and no equip- 
ment such as irons, hot plates, etc., of 250 volts in use, change 
such circuits to 125 volts; and in making the necessary exchange 
of meters and lamps, the cost of the same shall be borne by the 
city. 

It is further ordered that all motors that are of 2 h.p. and 
over, now installed, that can be changed to 250 volts, shall be 
connected across the outside wire of the 3-wire system, and all 
motors for further installation of 2 h.p. or more shall be for 250 
volts, 


It is further ordered that said city shall install a steam and 
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electric graphic recording instrument in the plant that will cor 
rectly record the steam pressure upon the boilers and the voltage 
generated by the machines, and maintain the same in a secure 
manner, and that the records so made.shall be kept by said city 
for future reference and inspection by the Commission. 

It is further ordered that said city shall proceed to make such 
changes, alterations, or additions to its said electric plant without 
delay, and to that end it shall proceed, as by law required, to 
secure bids for such improvements, changes, alterations, and in- 
stallations not later than September 10, 1915. 

It is further ordered that said city shall complete and have in 
use the changes, additions, and alterations as herein required, not 
later than November 1, 1915. 





MINNESOTA RAILROAD AND WAREHOUSE COMMISSION. 


IN RE NORTHWESTERN TELEPHONE EXCHANGE 
COMPANY. 


Telephones — Consent of Commission to operate exchange — When not 
requisite, 

1. A telephone company which has obtained a franchise from a 
municipality before the effective date of a statute providing that any 
telephone company operating under any existing license, permit, or 
franchise, or which shall hereafter, before the taking effect of the act, 
acquire such license, permit, or franchise, may surrender the same for 
an indeterminate permit, is not required to obtain the consent of the 
Commission before being permitted to construct and operate an ex- 
change thereunder. 

Discrimination — Preliminary free service. - 

2. The giving of free service to the patrons of a telephone company 
until 300 subscribers have been secured is a violation of a statute pro- 
viding that a telephone company may furnish service free or at reduced 
rates to its officers, agents, or employees in furtherance of their employ- 
ment, but requiring it to charge full schedule rates without discrimina- 
tion for all other services. 


[August 14, 1915.) 


Petition by the Northwestern Telephone Exchange Company 
requesting the Commission to enjoin the Minnesota Telephone 
Company from locating or operating an exchange in the city of 


Brainerd until receiving the consent of the Commission therefor; 
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petition dismissed on the ground that such consent was not neces- 
sary, but an agreement by which the company promised to fur 
nish free service until 300 subscribers had been obtained held 
illegal. 

The appearances are set out in the opinion. 


By the Commission: A hearing was duly held before the 
Commission on the 31st day of July upon the order to show 
cause, which was issued upon the filing of a petition by the 
Northwestern Telephone Exchange Company requesting the 
Commission to enjoin the Minnesota Telephone Company from 
locating or operating an exchange within the city of Brainerd 
until it had received the consent of the Commission as provided 
by § 13 of chapter 132 of the Laws of 1915. The Northwestern 
Telephone Exchange Company was represented by E. A. Pren- 
dergast, attorney, and the Minnesota Telephone Company by 
C. B. Randall, attorney. Upon the petition, affidavits, and argu- 
ments the Commission finds as follows: 

1. That the Northwestern Telephone Exchange Company is a 
corporation duly organized and existing under and by virtue of 
the laws of the state of Minnesota, and is carrying on a general 
telephone business throughout said state and other states, and 
that it now operates a telephone exchange in the city of Brainerd, 
Minnesota, and has owned and operated said exchange for many 
years last past. 

2. That the Minnesota Telephone Company is a corporation 
organized under the laws of the state of Minnesota, and is carry- 
ing on a telephone business in the vicinity of Brainerd. 

3. That on the 7th day of June, a. p. 1915, the said Min- 
nesota Telephone Company was granted by the city council of 
the city of Brainerd, Minnesota, a franchise authorizing it to in- 
stall a telephone exchange system in said city of Brainerd, and to 
furnish telephone service thereover; that said franchise was duly 
signed by the mayor and published on June 12, 1915, and that 
on the 21st day of said month the company duly filed its accept- 
ance of said ordinance with the city clerk. That thereafter the 
said company had plans prepared and submitted to the proper 
city authorities covering the use of the streets of the city of 


Brainerd and the construction of its exchange; that it imme- 
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diately ordered material necessary for the construction of said 
exchange, and on the 26th day of June, a. p. 1915, commenced 
construction, and on the 30th day of June, a. p. 1915, it had in- 
stalled within said city 22 telephones and had commenced opera- 
tion of the same; that since said date the installation of said 
exchange has continued, and the underground work within said 
city is practically completed, and a large expense has been in- 
curred in doing all of said work; that in all things the said tele- 
phone company has acted promptly and in good faith. 

4, That said Minnesota Telephone Company is soliciting and 
installing telephone instruments in said city of Brainerd without 
charge, and under an agreement with its patrons to make no 
charge until at least 300 telephone instruments are so installed 
and in operation, and that a tariff showing that fact has been 
filed with this Commission. 

[1] As conclusions of law, the Commission finds that said 
Minnesota Telephone Company is not required to secure its con- 
sent before it is permitted to construct and operate an exchange 
in Brainerd, Minnesota, and also that said company cannot give 
free service to its subscribers in the city of Brainerd. 

Chapter 132 of the laws of 1915 was approved on the 16th 
day of April and became effective July 1st of this year. Section 
15 or such act provides that “any telephone company operating 
under any existing license, permit, or franchise, or which shall 
hereafter, before the taking effect of this act, acquire any license, 
permit, or franchise, may, upon filing with the clerk of the munic- 
ipality which granted such franchise a written declaration that 
it surrenders such license, permit, or franchise, receive in lieu 
thereof, an indeterminate permit as defined in this act; and such 
telephone company shall thereafter hold such permit under all 
the terms, conditions, and limitations of this act. Upon filing 
such written declaration by the telephone company, the clerk of 
the municipality shall file with the Commission a certificate 
showing that fact and the date thereof, and thereupon it shall 
receive an indeterminate permit from the Commission conferring 
the same rights as if originally granted under this act.” 

Under this section the Minnesota Telephone Company has the 
right to surrender the franchise which it received from the city 


of Brainerd and secure in lieu thereof an indeterminate permit 
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from the state. The telephone company need not secure the con- 
sent of the Commission as provided in § 13 of the act. 

[2] Section 11 of the act controls the question of ante service. 
It reads as follows: 

“A telephone company may furnish service free or at reduced 
rates to its officers, agents, or employees in furtherance of their 
employment, but it shall charge full schedule rates without dis- 
crimination for all other services.” 

The attempt to give free service until 300 subscribers have 
been secured is a direct violation of the act. It appeared in the 
discussion that telephone companies do frequently give free serv- 
ice in an effort to install an exchange until a certain number of 
subscribers have been secured. This has been considered as a 
promoting expense. The statute, however, has made that prac 
tice impossible. This decision does not foreclose future consid- 
eration by the Commission of the right of telephone companies 
to give free or reduced service to the state, municipalities, 
schoolhouses, or public or quasi public institutions, 

By order of the Commission. 


MONTANA RAILROAD COMMISSION. 


FRANK BEAULEIU et al. 
v. 


MISSOULA STREET RAILWAY COMPANY, 


[Docket No. 478; Report and Order No. 128.] 


Service — Duty to render — Safety — Service rendered at loss. 

1. An interurban railway company, so long as it remains in busi- 
ness, must so operate its road as to carry passengers with safety and 
to protect them from ruffians and obscene and offensive conduct, even 
if the road is operated at a loss. 


Commissions — Policy — Operation at loss — Distinction between safe- 
ty and adequacy of service. 

2. The Montana Commission, in dealing with a complaint as to the 

service and rates of an interurban railway which was operated at a 

loss, stated that it would make findings in the nature of orders only 

as to the safety of the service and as to discrimination in rates, but its 

findings as to mere adequacy of service would be made in the form of 


suggestions. 
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Service — Interurban railways — Conductors as well as motormen on 
cars. 
3. The Montana Commission refused to order an interurban rail- 
way which was operated at a loss to operate its cars in charge of a 
conductor as well as of a motorman, so as to protect passengers from 
drunken and disorderly men riding on the cars, since the Commission 
was of the opinion that the situation could be properly taken care of 
by the motorman under orders from the company, with the aid of 
passengers in extreme cases. 


Service — Interurban railways — Time and place for sale of tickets. 

4. An interurban railway company which offers round-trip tickets 
at a reduced rate found to be reasonable was ordered to keep such tickets 
on sale at suitable places during the fifteen-minute interval prior to 
the departure of each car. . 


Service — Interurban railways — Place for sale of tickets— Cigar‘store. 
5. A cigar store is not a suitable place to require the traveling 
public to enter in order to purchase railway tickets. 


{August 5, 1915.] 


CompLAINT as to the rates and service of the Missoula Street 
Railway Company. In view of the fact that the railway was 
operated at a loss, the Commission refused to make any orders 
covering the alleged inadequacy of service, and suggested that 
an early car be restored for the convenience of passengers who, 
relying upon such car, had purchased homes along the lines of 
the railway, and that storm windows be installed on its cars dur- 
ing the winter months; allegations as to the safety of gratings 
over the windows, inadequate station facilities, and the necessity 
of having a conductor as well as a motorman on the cars were 
dismissed as unproved. The company was ordered to keep 
round-trip tickets on sale at suitable places during the fifteen- 
minute interval prior to the departure of each car. 

The appearances are set out in the opinion. 


By the Commission: Hearing was regularly held at Mis- 
soula, Montana, May 28, 1915; represented: Complainants by 
Hall & Whitlock (Mr. Charles H. Hall); defendant by W. M. 
Bickford, W. L. Murphy. Commissioners: Hall, Morley, Me 
Cormick. 

The defendant, the Missoula Street Railway Company, is a 
common carrier engaged in the business of operating an electric 
line in Missoula and environs. The complaint in this cause is 


directed wholly against the service afforded by the defendant, 
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between Missoula and Bonner. The distance from Bonner to 
Missoula is 8.8 miles. Bonner and Milltown are situated very 
close together, and are settlements contiguous to the sawmills of 
the Anaconda Copper Mining Company and the Western Lum- 
ber Company. The combined population of the two places is 
159, Missoula is the retail and shopping point for the inhabi- 
tants of both Bonner and Milltown. 

The complaint raises the following issues: 

1. Unreasonable curtailment of service; 

2. Necessity for conductor on cars in addition to motorman; 

3. Danger in case of accident to gratings over car windows; 

4. Lack of heat on cars during cold weather; 

5. Failure of defendant to keep round-trip tickets on sale, at 
all times and at suitable places, and unreasonable and excessive 
fares charged to cash fare patrons; 

6. Undesirable waiting-room facilities at Bonner. 

The defendant company filed a denial of the material allega- 
tions, and in addition pleaded that its business was unprofitable 
and was decreasing. 

[1] The uncontroverted testimony on behalf of the defendant 
established the fact that the deficit on operating the street rail- 
way plant at Missoula, including the suburban and city lines, 
for the entire year of 1914, was $11,589.17 and the operating 
deficit from the time of its inception to the end of the year 1914 
was $40,647.61. The revenue for the first four months of 1915 
was even more discouraging than revenue for the same months 
of 1914. Under these circumstances, which are not disputed, it 
is doubtful if this Commission has the authority to make any 
order applicable to the defendant which would add any addi- 
tional burdens to it, If the business is operated at a loss, there 
could certainly be no equity in this body taking any steps to 
make the losses any larger. Irrespective of these conditions, 
however, there are certain duties which the defendant, as a com- 
mon carrier, owes to its patrons, and those duties must be ful- 
filled so long as it continues to operate. These duties are inherent 
to its existence as a common carrier, and no legal excuse could 
be given for the nonperformance of the same. So long as the 
defendant remains in business, a certain outlay of money is 


necessary to transact its business, however small that business 
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may be. If the operating expenditures are being expended in a 
way that does not give the best possible service to the public, the 
Commission ean then step in and make an order indicating some 
other method or schedule of rendering its service to the public, 
without increasing its financial burdens. Of course this com- 
mon carrier owes its duty to the public, if it transports it at all, 
to do so safely, regardless of expense. It is also in duty bound 
to see that its passengers, while under its care, are protected 
from ruffians, and that they are not annoyed by any obscene and 
offensive conduct. 

[2] In view of all these facts, the finding which this Com- 
mission makes will be in the nature of an order, so far as the 
matter of safety and discrimination is concerned, but in so far 
as any of the other conclusions herein reached might add any 
additional burdens to the defendant, the conclusions are made 
more in the nature of a suggestion, with the hope that the de- 
fendant will find a way of incorporating these suggestions into 
its business without adding to its already cumbersome, financial 
burdens. By far the most important point brought up by the 
complainants is the matter of unreasonable curtailment of serv- 
ice. It appears that street car service between Missoula and 
Bonner, at the time of the hearing, was rendered from the fol- 
lowing schedule: 


Street Car Schedule between Missoula and Bonner. 


Lv. Missoula 7:00 A.M. .... cece ccc cece ccc ceceee Ly. Bonner 7:30 a.m. 
i * BOQ. ey gan ew ew eee eles bee ae eos ae ms 8:30 
< e O00: 8 tee aeyeves tulacteueewan es rs 8 9:30 “ 
S Re SOO SES psc a us fae piieuh ara clay crate eae = “« 11:30 “* 
e Se SOO U PME cored caareis Kee ed a erated ween iy - 1:30 p.m 
= Me “REO SES 4 ok eg lea a ect k gee fees ae ha de, Soa “ _ 3:30 “ 
oe - S200 Bc ew eo ww ee eee ~ rf 4:30 “ 
- © DOG. FE adds caeeurs awe eer ekees e o 6:30 
oe SES HG SOON EE 2s oe lek cre iad wal eee Picteee ark < 6:30 
ses EOD 8 ce ng sa tyiielatevareilanes Mai araloss Bae s * 7:30 “ 
- eV OPOO LS el ies cst aoe iearane ars Pe * 9:30 
e Bes OND EF eta we Gok cae alts ee id dee Ne i" “ 11:30 “ 


Extra car leaves Bonner at 8:00 on school days. 


In addition to the above, the Northern Pacific Railway Com- 
pany also operates two trains. 


Northern Pacific Schedule. 


No. 258 No. 256 No. 255 No. 257 
Lv. 4:30 p.m. Ly. 8:45 a.m. ...Missoula... 11:30 a.m. 10:30 p.m. 
4:42 P.M. 8:57 a.m. ...Bonner... Ly. 11:10 a.m. Ly. 10:18 p.m. 


The objection to the aforesaid schedule is directed to the car 
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which leaves Missoula at 7 o’clock in the morning. It appears 
that some time prior to the filing of the complaint, and during the 
time that the mills at Bonner and Milltown were running under 
full force, a schedule was in effect which provided for a car 
which left Missoula at 6 o’clock in the morning and got to Bonner 
at 6:30, carrying passengers from Missoula and from inter- 
mediate points between Missoula and the mill towns, who were 
working in the mills which opened at 7 o’clock in the morning. 
Some of the passengers who had used the 6 o’clock car, assuming 
that the schedule would be permanent, had purchased suburban 
property at a place called Pine Grove, between Missoula and 
Bonner. These parties have established their homes, depending 
upon the use of a street car which would carry them to Bonner 
prior to 7 o’clock in the morning, when it was necessary for them 
to enter upon their daily labors in the mills. Since the new 
schedule has been placed into effect, providing for the first car 
on the line leaving Missoula at 7 o’clock in the morning, parties 
owning homes in Missoula were either forced to give up their 
work at the mills, or to abandon their homes in Missoula and 
seek places to live in Bonner or Milltown. Those persons re- 
siding in Pine Grove were forced to provide private means of 
conveyance to their work. Pine Grove is about 2 miles from 
Bonner. Formerly an engine made the trip from Missoula over 
the Chicago, Milwaukee, & St. Paul Railway to Bonner, at 6 
o'clock in the morning, but owing to logging operations or other 
work on the Big Blackfoot Railway, the trips of this engine 
from Missoula have been discontinued. The car which has 
been running between Missoula and Bonner is considerably 
larger than the car used on the lines of the company within the 
city limits, and according to the testimony it is more expensive 
to operate. This car has been doing the suburban business, 
leaving Missoula for Bonner, then returning back to Missoula 
and making a suburban run on the opposite side of the city in 
the direction of Fort Missoula, thence returning to the city and 
alternating back and forth between Bonner and Fort Missoula. 

It would appear that while the number of persons who have 
been using the car to Bonner on the early morning run are rather 
few: yet, on the other hand, they have made investments in view 


of this schedule, and the Commission strongly urges that an at- 
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tempt should be made to remedy the injury which is apparently 
being done them. Provision should be made to run a car from 
Missoula to Bonner, during the times that either of the mills is 
running to reasonable capacity, arriving at Bonner in time for 
the laborers to be at their posts at the beginning of the day’s 
work. 

[3] The second point brought to our attention was the neces- 
sity for a conductor on the car, in addition to the motorman. 
There was some evidence introduced relative to drunken and dis- 
orderly men riding on these cars, particularly late at night. It 
is rather singular that at no time was a complaint made by the 
passengers, either to the company or to the peace officers of Mis- 
soula county. While the defendant owes it to its patrons to see 
that drunken and disorderly men are not permitted to enter its 
cars, and should give its motormen specific instructions along 
those lines, it would appear that the passengers themselves, who 
are a part of our form of government, would take steps to have 
the cause of this complaint eliminated. We do not believe that 
it is,necessary in a short run of 8 miles between Missoula and 
Bonner, and in a civilized community, for the defendant to hire 
a special peace officer to be put upon its cars. There is no rea- 
son why the motorman should not be able to handle the situation, 
under instructions from the management, and no drunken man 
should be allowed to board the car at any point. If an intoxi- 
cated man should escape the observation of the motorman, or if 
a disturbance should be started upon the car, the motorman 
would have a legal right to remove the objectionable person from 
his car, and we believe that there would be enough red-blooded 
men among the passengers who would gladly lend their assistance 
to the motorman in extreme cases, rather than see the women and 
children insulted and scandalized, as these complainants have 
alleged. 

The third point of the complaint was directed against the 
danger in case of accident, by reason of gratings over the car 
windows. It was complained that these gratings would be ex- 
tremely dangerous in case the car was wrecked or went over an 
embankment into the river. From the examination it was 
stated that there was only from 8 to 10 inch space between the 


grating and the top of the window casing. The complainants 
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did not seem to understand the adjustment of the windows. The 
Commission made a personal inspection, and found that for 
the protection of small children it was necessary to have the 
grating on the lower part of the window. By raising the lower 
sash it automatically raised the upper sash and both of them dis- 
appeared into the roof of the car, working on the same principle 
as a roll-top desk, leaving an open space of about 30 inches be- 
tween the top of the grating and the upper part of the window 
casing. ; 

The fourth allegation was made with reference to lack of 
heat on cars during the extreme cold weather. The car operated 
on the Missoula-Bonner run was designed and built especially 
to handle the traffic on the Bonner run. It is a semiconvertible 
ear, suitable for summer and winter use. It has a seating capaci- 
ty of fifty-two passengers, which includes a smoking apartment 
located on the rear end of the car, and with a seating capacity 
for about ten or twelve people. The car is heated with the 
American Consolidated Car Company’s latest type of electric 
heaters installed under every other seat. A number of feet 
of radiation is supposed to keep the car comfortable during 
all ordinary winter weatber in Montana. It is impossible dur- 
ing a continuous run of extreme cold weather, owing to the 
number of stops when the doors are opened to allow passengers 
to leave or board the car, to keep the temperature up to the 
minimum of 50 degrees, which is required by law. The Com- 
mission believes that storm windows would aid materially in keep- 
ing the car comfortable, and that the street car company should 
install them during the winter months. 

[4, 5] The complainants also complained of the failure of 
the defendant to keep round-trip tickets on sale at all times and 
at suitable places. It appears that the defendant charged a 
fare of 20 cents one way. If a round-trip ticket is purchased, 
the fare is 30 cents, making a 15 cent fare each way. In no 
case is the 15 cent fare permitted unless the passenger purchases 
around-trip ticket. The Commission will hold that the one-way 
fare of 20 cents and the round-trip ticket of 30 cents, where 
4 round-trip ticket is purchased, are reasonable charges for the 
service. It does appear, however, that the defendant and its 


agents have at times failed to keep these tickets accessible to 
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purchasers. In Missoula the tickets are kept on sale at the 
street railway company’s office, which is closed at night, and at 
the Kelly cigar store. At Bonner the tickets are kept on sale at 
the waiting room, which is the property of the defendant, but 
has been leased and is in charge of Mrs. Godson and her daugh- 
ter. Mrs. Godson keeps a candy and cigar counter in the waiting 
room, and for the use of the building she pays the defendant 
$10 per month, and undertakes to carry a supply of tickets for 
the purpose of sale without a profit to herself. The tickets on 
sale in a cigar store have not been placed in a suitable place for 
the traveling public. Cigar stores are not frequented by women, 
and so long as the sale of tickets is kept in a cigar store to the 
exclusion of a more desirable place, there will be meritorious 
complaints. There is no objection to the defendant keeping 
these tickets on sale in the future in a cigar store, if it so desires, 
. as such a place is open more hours of the day than most any 
other class of business, but the defendant, in addition to this, 
should keep its tickets on sale at some other convenient and com- 
fortable place where all patrons can purchase the same without 
embarrassment. Tickets should be available for purchase at 
such place during the fifteen-minute interval prior to the de- 
parture of each car. It further appears that at times the supplv 
of tickets at Bonner has been allowed to become exhausted. It 
seems that Mrs. Godson is permitted a credit of $30 on tickets, 
and sometimes when the tickets are almost exhausted, there is 
a little extraordinary rush of business, and before a new supply 
is delivered, the supply on hand is gone, by reason of which pa- 
trons are forced to pay the cash fare of 20 cents each way. This 
doubtless leads to some contention, and is not satisfactory to the 
traveling public. With a little care the defendant could very 
easily eliminate this complaint without any cost to itself, or 
either extending the amount of tickets delivered to Mrs. Godson, 
or by requiring her to report at the end of each day’s business 
the amount on hand, to the end that a better check might be 
kept on the situation. 

The Commission made a special trip to Bonner, and found 
the car operated on the Bonner run to be up to date in every 
particular. Service was good, and the station and platform at 


Bonner met all requirements, and was in first-class condition. 
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Therefore, in view of the evidence and the examinations made 
by the Commission, and in view of the foregoing statement of 
findings. 

It is ordered that that portion of the complaint praying for an 
order requiring the defendant to operate its cars, under charge 
of a conductor in addition to the motorman, be denied; and that 
that portion of the complaint praying that defendant be required 
to remove the gratings from car windows be denied; and that 
that portion of the complaint containing the prayer for more 
desirable waiting-room facilities at Bonner be denied. 

It is further ordered that the defendant keep tickets on sale at 
the waiting room at Bonner and at Missoula, during the fifteen- 
minute period prior to the departure of each car running between 
the two places, to the end that no discrimination exists, and that 
at Missoula the tickets be placed on sale at some convenient and 
suitable place where all persons may feel free to enter and pur- 
chase the same. 

The Commission would urge the adoption of a new schedule 
for the early morning car leaving Missoula for Bonner, and the 
installation of storm windows on the Bonner car during the win- 
ter months, in accordance with the suggestion set forth in the 
above findings of fact. 

It is further ordered that the secretary of the Board of Rail- 
road Commissioners serve a true and certified copy of this re- 
port and order on the defendant, and that same shall become 
eliective twenty days after such service. 

Board of Railroad Commissioners of the State of Montana. 


Note.—For another case making a distinction as to the character 
of service performed by public utilities and the higher obligation to 
perform some duties than others, see State ex rel, Railroad Comrs. 


v. Florida East Coast R. Co. P.U.R. 1915C, 20%. 
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NEW HAMPSHIRE PUBLIC SERVICE COMMISSION. 


IN RE MANCHESTER TRACTION LIGHT & POWER 
COMPANY. 


[D-266; Order No. 438.] 
Security issues — Purpose — Additions and improvements — Sale price. 


The Manchester Traction Light & Power Company was author- 
ized by the New Hampshire Commission to issue $1,000,000, three-year 
notes, the proceeds to be used in paying floating indebtedness incurred 
in making permanent additions and improvements to its plant, and in 
making further additions and improvements, such notes to bear 5 per 
cent interest and to be sold at not less than 95 per cent of their par 
value. 


{June 7, 1916.] 


AppuicaTion ‘by the Manchester Traction Light & Power 
Company for authority to issue notes for permanent additions 
and improvements; approved. 

Appearances: Edwin F. Jones for the petitioner. 


By the Commission: The petitioner asks authority to issue 
$1,000,000 three-year notes, the proceeds to be used in paying 
floating indebtedness incurred in making permanent additions 
and improvements to its plant, and for making further additions 
and improvements. 

The company’s books show that it has outstanding $415,000 
in short-term notes, and that it has expended on capital account 
an amount exceeding this sum by several thousand dollars. An 
examination of the books by expert accountants, aided by our 
electrical engineer in checking up various items, shows that this 
account has been very conservatively kept. Where there has 
been any doubt as to whether a particular item was properly 
chargeable to capital account or to maintenance, it has been 
charged to maintenance. And there has been no padding of 
the capital account by the addition of fanciful, theoretical, or 
estimated overhead charges. Engineering, superintendence, and 
the like have been charged to this account only as expense of that 
nature has been actually incurred upon some specific piece 
of work. In fact, it would appear that the capital account 


might easily have been made considerably larger than it ac- 
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tually is. The company has been prosperous and has made a 
good profit on its business. And it has been its policy to main- 
tain its properties at a high standard of efficiency out of earn- 
ings, rather than to take advantage of every possible opportunity 
to swell the volume of its outstanding capital. 

This policy, if kept within reasonable limits, is highly to be 
commended. It, of course, reduces the showing of net earnings. 
But it inevitably results in better service. And the public is 
better satisfied to pay a fair price for good service than to re- 
ceive an inferior service at slightly lower rates. 

From the testimony before us, and from our examination of 
the petitioner’s accounts, we find that the amount shown by the 
company’s books has actually been expended for purposes such 
that it is properly capitalizable, and that that amount exceeds 
the sum of $415,000, the company’s present floating indebted- 
ness represented by notes outstanding. 

The company also desires to make further expenditures in 
improving its plant. Under an arrangement with the city of 
Manchester it proposes to place underground its wires in the 
business center of the city. Work of this character is to be 
undertaken at once at an estimated expense of $60,000, to be 
followed in the near future by the further expenditure of about 
the same amount. 

Its hydraulic plants have in recent years suffered several an- 
noying interruptions of service, from anchor ice and other 
causes, and on such occasions its steam plant is inadequate to 
supply the deficiency. It is felt that to msure adequate and 
continuous service at all times it is necessary to construct a steam 
plant of 6,250 kilowatt capacity, and plans have been prepared 
for such a plant to be erected on land owned by the company at ~ 
Kelley’s Falls in West Manchester. The plans include a sub- 
station at Brook street, the site of the present steam plant, with 
a transmission line from Kelley’s Falls to the substation. 

The power developed at Garvin’s Falls on the Merrimack is 
now transmitted to Manchester at a comparatively low voltage, 
with consequent loss in transmission, on lines erected in the pub- 
lic highways. It is proposed to build a new transmission line 
from Garvin’s Falls, capable of carrying a much higher voltage, 


and to be constructed on a private right of way. 
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It is also proposed to improve the development of the water 
power at Kelley’s Falls. 

The estimated cost of the proposed improvements is $750,000, 
making a total capitalizable expenditure already made, or in con- 
templation, considerably exceeding $1,000,000, the amount of 
the note issue for which authorization is requested. 

The proposed improvements will result in no increase in earn- 
ings. There will be some economies in reduced labor costs, 
saving in coal expense, and diminished loss of current in trans- 
mission. But these economies would not in themselves justify 
the contemplated expenditures, as a commercial proposition. 
The purpose and justification of the investment is the assurance 
to the cities of Manchester and Nashua, and the other communi- 
ties served by the traction company, of adequate and uninter- 
rupted service. 

The increase in capital will of course absorb some of the sur- 
plus earnings of the company. But from the point of view of 
the public there can be no objection to this. The public will get 
the benefit of the improvements in a better and more reliable 
service than it now receives. 

It is found that the purpose for which it is proposed to issue 
notes is a lawful purpose, and that the amount of notes proposed 
to be issued is reasonably requisite for that purpose. 

The rate of interest upon the notes was not determined at the 
time of the hearing, but has since been fixed at 5 per cent. It 
is obvious that the rule allowing bonds to be sold at not less than 
90 per cent of their face value has no applicability to an issue 
of notes for so short a period as three years. Such a discount 
would make the cost of the money to the company so great as 
to be clearly inconsistent with the public good. 

In view of present market conditions, a price not less than 95 
per cent of par would seem to be reasonable. 

An order will accordingly issue approving the sale of the com- 
pany’s three year 5 per cent notes to the amount of $1,000,000, 
to be sold at not less than 95 per cent of their par value. 

Edward C. Niles, for the Commission. Benton and Worthen, 
Commissioners, concurred. 


Note.—Sccurity issues have also been authorized in the following 
cases : 

District of Columbia In Re Washington R. & Electric Co. No. 
P.U.R.1915E. ; 
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1346-8, March 23, 1915, $353,000 general improvement 6 per cent 
debenture bonds, the proceeds to be used for construction and equip- 
ment purposes ; In Re Potomac Electric Power Co. No. 1392—1, April 
14, 1915, $79,500 general improvement 6 per cent debenture bonds, 
the proceeds to be used for additions and betterments; In Re Wash- 
ington & M. R. Co. No. 254-33, June 30, 1915, $66,200 first mort- 
gage 5 per cent bonds on condition that the outstanding capital stock 
of the company be reduced to $10,360, the proceeds to be used for 
indebtedness incurred for construction of road and the cost of cer- 
tain extensions, betterments, and improvements, and to provide work- 
ing capital, discounts, commissions, and expenses to be amortized out 
of income prior to September 31, 1945. 

Maryland. In Re Suburban Water Co. Order No. 2399, July 1, 
1915, $20,000 first mortgage 6 per cent bonds to be either hypothe- 
cated to secure payment of loans, or to be sold at not less than 90 
per cent of their face value, the proceeds to be applied “(a) to the 
acquisition of property, the construction, completion, extension, and 
improvement of its facilities, $7,173; (b) to capitalize earnings of 
the company expended prior to April 1, 1914, in the acquisition of 
property, the construction, completion, extension, maintenance, and 
improvement of its facilities, $10,473, this amount to be held in 
the treasury of the company, subject to the future order of this 
Commission in the premises;” In Re Hyattsville Gas & Electric 
Co. Case No. 915, Order No. 2450, July 28, 1915, mortgage bonds 
to an amount not exceeding $87,000, the proceeds of which were to 
be devoted to the payment of outstanding bills, to the reimburse- 
ment of the stockholders of the company, or earnings used for capital 
purposes, and a small balance to go into the treasury of the com- 
pany to be expended for capital purposes. 

Missouri. In Re Hamilton Teleph. Co. No. 588, January 18, 
1915, $400 capital stock to be issued at par, the proceeds to be used 
for the discharge and obligations incurred for capital purposes. 

Nebraska. In Re Jansen Light & P. Co. No. 2325, April 28, 
1915, $5,500 common stock, the proceeds to be used for construction 
purposes, the company being authorized to set aside not less than 
8 per cent upon the amount of stock authorized to be issued as a 
maintenance and depreciation fund; In Re South Side Irrig. Co. 
Application No. 2401, May 7, 1915, $15,000 stock, the proceeds to 
be used for capital purposes; In Re Platte Valley Teleph. Co. No. 
4291 May 26, 1915, $54,900 capital stock, proceeds to be used for 
the purpose of discharging outstanding legal indebtedness for the 
payment of costs of additions and betterments; In Re Chicago, St. 
P.M. & O. R. Co. Nos. 2444 and 2445, June 29, 1915, $400,000 
consolidated 6 per cent mortgage bonds to be sold at not less than 
1 per cent of their par value, the proceeds to be used to discharge 
and retire the bonds of the Sault Ste Marie & Southwestern Railway 
Company, and to satisfy the mortgage securing them; $2,000,000 of 
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debenture 5 per cent gold bonds of 1930 to be sold at not less than 75 
per cent of their par value, the proceeds to be used for construction 
purposes. 

New Hampshire. In Re Wakefield Teleph. Co. No. 429, April 12, 
1915, $600 capital stock for the discharge of note of the same 
amount; In Re Hampton Waterworks Co. No. 449, July 9, 1915, 
$2,000 bonds to be sold at not less than 90 per cent of their par 
value, the proceeds to be used in paying for engineering supervision 
of the construction of extensions to its plant; In Re Hampton Water- 
works Co. No. 451, July 12, 1915, $8,000 bonds to be sold at not 
less than 90 per cent of their par value, the proceeds to be used for 
defraying indebtedness incurred for improvements and extensions to 
reimburse the treasury for moneys expended for the same purpose, 
and any balance to be expended for making further permanent im- 
provements and extensions; In Re Union Teleph. Co. No. 454, July 
2%, 1915, $1,000 capital stock, proceeds to be used for paying out- 
standing obligations incurred in making extensions and permanent 
improvements; In Re Hampton Waterworks, No. 455, July 30, 
1915, 50 shares 6 per cent cumulative preferred stock of the par 
value of $100 each to be disposed of at not less than par, and 5 bonds 
of the par value of $1,000 each, said stock and bonds to be issued 
in place of 10 bonds previously authorized, the proceeds for the pur- 
poses and accounted for in the manner specified in order Nos. 449 
and 451; In Re Glen Teleph. Co. No. 456, August 3, 1915, $150 
capital stock, proceeds to be used for installing telephone plant. 
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V. B. MATHEWS et al. 
v. 
VIOLA LIGHT & POWER COMPANY. 


Evidence — Sufficiency — Cost of construction. 

1. The cost of constructing a plant cannot be established by the 
debits to an account in a bank through which all construction expendi- 
tures were checked, where the account was not used for construction 
purposes only and the checks do not disclose what the payments were 
for. 

Return — Reasonableness — Amortization of losses—Cost of acqutr- 
ing meters. 

2. An electrie light and power company was ordered to reduce its 
rates by putting into effect a new schedule which would produce a re- 
turn of 7 or 8 per cent on the investment, although it was possible to 
order a still lower rate were it not for the fact that it was necessary 
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for the company to amortize some of its early losses and to acquire 
meters owned by consumers. 


(August 2, 1916.] 


CompiainT that the rates of the Viola Light & Power Com- 
pany are exorbitant and asking that the.Commission make an 
investigation and establish reasonable rates; upheld and company 
ordered to put into effect a new schedule of reduced rates. 

The appearances are set out in the opinion. 


By the Commission: <A complaint signed by twenty-five 
residents of Viola was filed on March 12, 1914, alleging that the 
rates of the Viola Light & Power Company are exorbitant, and 
asking that the Railroad Commission make an investigation and 
establish reasonable rates. 

Pursuant to notice, a hearing was held at the office of the 
Commission on April 17, 1914. V. B. Mathews and J. W. 
Moon appeared for the petitioners, and C. R. Thompson for the 
respondent. 

The company supplies electric energy to the village of Viola 
and to its inhabitants from a hydroelectric plant of about 175 
h. p. capacity located at the edge of the village on the Kickapoo 
river. The population of the village is about 700. The records 
of the company disclose that on March 1, 1915, there were 151 
customers receiving service, or, in other words, there were 21.6 
customers for each 100 persons. This remarkable development 
of business speaks well for the economic well-being and prosper- 
ity of the village. 

It seems that the construction of this plant was completed in 
November, 1911, at which time the company began to sell elec- 
tricity. Apparently, however, the designers of the dam had not 
reckoned on the Kickapoo, though the president of the company 
insists that he has later learned to know the stream much to his 
sorrow. According to the president, the stream is “able to raise 
about 8 to 10 feet in three or four hours, and comes down the 
valley with all the vengeance that the Indians ever did.” 
Whether the stream is actuated by any motive or not we will 
leave to those who can commune with nature, but the cold fact 
remains that the president of the company awoke one morning 


after a night of hard rain, and found that his dam had moved 
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down the river about a hundred feet. And this happened only 
two weeks after the plant had been put in operation. Immedi- 
ately after the high water had subsided, the testimony of the 
president shows the company erected a cofferdam and began sup- 
plying service again. But this cofferdam was maintained “by 
the constant and everlasting work of all the way from thrce to 
twenty men at various periods,” until finally at the end of two 
vears, that is, in December, 1913, a second concrete dam was 
completed, which is still holding the river in check, or at least 
it was at the last report. The testimony, however, dose not dis- 
close just why so long a time was permitted to elapse before the 
second dam was built. " 

[1] This case presents several interesting and unusual fea- 
tures. The president of the company testified that the engineer 
who designed the original structure estimated that the dam, 
_ station, and distribution system could be built complete for 
$9,000. Strange as it may seem the total cost up to the time 
when the first dam went out was only $7,600. In other words, 
the engineer’s estimate in this instance was 12 per cent more 
than the actual cost. The president further testified that $21,000 
had been expended on this property, for which nothing re- 
mained, the total cost being $28,763.49. To substantiate this, 
the debits to an account in one of the Viola banks through which 
all the construction expenditures were checked, were offered as 
evidence. These debits amounted to $27,163.49 in addition te 
which the president said he had spent $1,600. While the 
vouchers which had passed through the bank were offered for 
examination, such an examination was useless because the vouch- 
ers did not disclose what the payments were for, nor can we be 
certain that the account before mentioned was used only for con- 
struction purposes. The evidence with respect to this account 
is far from complete, though it checks quite closely with an 
earlier statement that the physical property in existence at the 
present time amounts to only $7,800, and that $21,000 had been 
expended of which now there is no evidence, part of it having 
been swept down the river and a still larger part having been 


expended in maintaining a cofferdam during the interim between 
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the destruction of the first dam and the completion of the second 
one. 

The representative of the village testified that this property 
had been assessed at $7,000, but that since the new dam had 
been built the investment probably would be $12,000 to $14,000. 
The property and plant account as exhibited in the balance 
sheet of the company’s report for the year ending June 30, 1914, 
shows a total of $16,500. No audit, however, has been made of 
the books of the company, nor has an inventory of the physical 
property been made, as it is believed that substantial justice can 
be done to both parties in this case without going to that expense. 

Considerable time at the hearing was devoted to the question 
of the quality of the service furnished by the company. Several 
inspections have been made of the lighting service furnished at 
Viola. These indicate some improvement from year to year, 
but the last inspection, made March 2, and 3, 1915, shows that 
in some respects the service at that time was not as yet up to 
standard. Two voltage records were taken, one at the Com- 
mercial Hotel, showing a variation from 117 to 1274 during the 
lighting hours. The other record was taken at the Webb Hard- 
ware Store, and showed a variation between 107 and 122 during 
the lighting hours. The standard is 112, consequently the varia- 
tion at both these points was excessive. The variation at the 
Webb Hardware Store was particularly serious, being more than 
double the variation permitted under the rules of service. These 
variations were due to the unbalancing of the system, which we 
understand has now been corrected. 

Complaint also was made at the hearing that the quality of 
the meters was poor, and that the meters needed testing. The 
last inspection shows that most of the meters were overdue for 
periodic tests, and it further appears that meters which had been 
tested were not adjusted within 1 per cent of correct registration, 
as required by the Commission’s order establishing standards. 
A representative of the company when recently interviewed ex- 
pressed a willingness to comply with the Commission’s rules, 
but we have not as yet been notified that all the violations have 


been corrected. As to the quality of the meters, we find that 
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meters such as those in Viola are in quite general use, but that 
they, like all other meters, must be tested periodically and read- 
justed when found incorrect. 

[2] The rates on file with the Commission are as follows: 
15 cents per kw. hr. If the bill is paid on or before the 15th of 
the month the rate is 134 cents per kw. hr. for the first 20 kw. 
hrs., 12 cents per kw. hr. for the next 30 kw. hrs., and 10 cents 
per kw. hr. for all over 50 kw. hrs. consumed per month. 

In our investigation, however, we found that a minimum bill 
of 75 cents per month was charged lighting customers. We also 
found the following power rate in force. 


Nirst 100 Kw. Bre. cicsseoss sve save essen esenss ... 6 cts. per kw. hr 
Next: 000 8: cn atanancdeaise apecaseasous ces 5 ee 
-. 200.6 OS seewe ee en ee re so se oe 
Allover 000° SF icaes ta veswnusescens sishcniesheest Qe « « « 


The company has a contract with the village for street light- 
ing which provides for 53-60 candle power series, type C, 6.6 
ampere, incandescent lamps burning on a moonlight schedule 
from dusk until midnight and 5 a. m. to daylight, at a rate of 
$24 per lamp per year. This contract, however, never has been 
filed with the Commission as provided by the statute. 

In order to fix a reasonable rate it is necessary to ascertain 
the normal operating expenses of the plant. The two annual re- 
ports of the company to the Commission furnish no index, as the 
operating expenses seem to be abnormally high when compared 
with the expenses of other plants similarily situated. After 
going over the situation quite carefully, it seems that an allow- 
ance about as follows would be sufficient. 





Labor including management ..........cccccccccscccenceccsccnes $1,800 
Materials and supplies ......... secs cc cece cc e rece cssercceceecces 250 
Jes Severe eer re eee eee re ee ee eee re 213 
Depreciaviol .4.60tuccupinsieetesi vba weteiaheesee eine cease ees 250 

TOULL osc eaitee once ee eae eee see a eae eee we noeee aes $2,513 


The amount allowed for labor may seem small, but one of the 
two men whose salaries this item covers will be able to give a 
good deal of his time to such things as house wiring; consequent- 
ly only a portion of his salary would be included here. 


An analysis of the consumer records of the company shows that 
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about fifty new customers were added during the last year. The 
analysis also shows that 23.234 kw. hrs. were used by the light- 
ing customers, and that of this consumption 15,052 kw. hrs. fell 
under the first step of the rate, 4,679 kw. hrs. under the second, 
and 3,503 kw. hrs. under the third. The revenue: from the 
minimum bill was $31.50 and from flat rates $30. When all 
the new customers are placed on a full year basis, it is found that 
the probable revenue from commercial lighting, based on the 
rates set forth in the order at the end of this opinion, will 
amount to about $3,000 per year. 

The minimum amount of revenue that probably will be re- 
ceived from commercial power including village pumping at the 
rates prescribed in the order will be about $850. If the street 
lighting rates are placed at $20 per year, the revenue from this 
source will be $1,060. Without taking to consideration the non- 
operating activities of the company, the probable net revenues 
from the rates established by this decision will be about as shown 
in the following summary: 


Probable Revenues and Expenses. 


Revenues. | Expenses. 


Revenues: 
Commercial lighting ...........cccenccecenecs $3,000.00 
Commercial power ....ccsccccscccccccseccceces 850.00 
Street lighting 352045 tutadawswe Saw we eases > 1,060.00 
Total revenues .........cccccsevcacces 4,910.00 
Expenses: 
abor inc. management ..........2ccccceceeees $1,800.00 
Materials and supplies .......... 00. cece ee eeees 250.00 
DOXCS S55 aee wc ec ba stew eee ne Mae eee Saas oot 213.00 
Depreciation ¢o1s)<hassddas sivaweh caw naw sea ses 250.00 
Total @xpenses): 6.4.6 eis.scev 0 «ad 44:0 wee ete 2,513.00 
Available for interest and profits ................ 2,397.00 


From the foregoing it will be seen that the probable net oper- 
ating revenue will amount to about $2,397, which we find is equal 
to a return of 7 per cent on $34,243, or of 8 per cent on $29,962. 
From this it would appear that a still lower rate might be pos- 
sible. Under the circumstances of the case, however, we do not 
feel that a greater reduction should be made at this time in view 
of the necessity of amortizing some of the early losses which the 


plant suffered. : 
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Another reason for not reducing the rates still more is that the 
policy of the company of requiring customers to furnish meters 
will have to be changed to accord with the provisions of the public 
utility Jaw which provides that the utility must own all of the 
equipment. This matter has been taken up with the company, 
and the understanding we have is that the company will hereafter 
furnish meters to customers, and will proceed to acquire by pur- 
chase the meters now owned by its consumers. __ 

It is therefore ordered that the Viola Light & Power Company 
shall substitute the following rate schedule for the one it now has 
in force: 


Commercial Lighting. 


Minimum bill 75 cts. per month. 
Energy: 

13 cts. gross or 12 cts. net per kw. hr. for the first 20 kw. hrs. consumed 
per month. 

10 gross or 9 cts. net per kw. hr. for the next 30 kw. hrs. consumed per 
month. 

7 cts. gross or 6 cts. net per kw. hr. for all over 50 kw. hrs. consumed per 
month. 


Commercial Povcer. 


Minimum bill 75 cts. per month for the first h.p. or fraction theroef, and 50 
cts. per month for each additional h.p. 


Energy: . 
7 cts. gross or 6 cts. net first 100 kw. hrs. per month. 
6 6s ‘“ 6é 5 « 66 next 200 6 66 6 66 
4 66 66 66 3 Cty 66 6c 200 66 “ “ oe 
3 ro Co 66 2 6 all over 500 66 rs} “ 6 


Discount. 


The company shall bill all consumers at the gross rate, and the difference 
between the gross and the net rate or 1 cent per kw. hr., shall constitute a 
discount for payment on or before the 15th of the month. 


Street Lighting.—The rates for street lighting shall be as fol- 
lows: 60 C. P., series, 6.6 ampere, type C incandescent lamps 
burning on a moonlight schedule from dusk to midnight and 
from 5 a. M. to daylight, $20 per lamp per year. 

It is further ordered that the Viola Light & Power Company 
shall acquire the meters now owned by the consumers of the com- 
pany. . 

Railroad Commission of Wisconsin, by Halford Erickson, Carl 


D. Jackson, Commissioners, 
P.U.R.1915E, 
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IN RE PROSPECT, GUTHRIE, & BIG BEND TELEPHONE 
COMPANY. 


Rates — Telephone — Increase — Number of subscribers on line. 

A telephone company was authorized to make a slight increase 
in its single rate for all classes of service, by charging more for the 
higher class of service furnished on one and two party lines than on 
multiparty rural lines, although the difference in cost of furnishing the 
various classes of service was not large, jt appearing that the revenue 
under the old rate was slightly less than the full amount required, 
that the operating expenses were normal and the investment conserva- 
tive. 

[August 2, 1915.] 


AppuicaTion for authority to increase a single rate for all 
classes of telephone service from $12 per year to $15 per year. 
The Commission found that some increase in rates was justified, 
but that the application could not be granted in whole, and autho- 
rized the company to put into effect a schedule of rates varying 
from $13 per year for multiparty rural lines to $15 per year for 
higher classes of service, depending upon whether the lines were 
one or two party or business or residence. 


By the Commission: This is an application under date of 
April 22, 1915, filed with the Commission on May 1, 1915, by 
the Prospect, Guthrie, & Big Bend Telephone Company for 
authority to increase rates. Applicant is a telephone utility with 
its principal place of business in Big Bend, Waukesha county, 
and engaged in the management and operation of a telephone 
system in that vicinity. 

The lawful rates of the applicant as set forth in the application 
are $1 per month or $12 per year if payment is made in advance, 
and $13 per year if payment is not made in advance. There is 
another line charge of 10 cents. Applicant states that the rev- 
enues have not been sufficient to meet the necessary expenses in 
connection with the business and pay a fair rate of interest on the 
investment. Authority is therefore asked to increase the rate 
for exchange service from $12 per year to $15 per year, payable 
in advance, and to retain the 10 cent other line charge. 


Hearing in this matter was set for Madison, Wisconsin, June 
P.U.R.1915E. 
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11, 1915, but no appearances were entered. The report of the 
Prospect, Guthrie, & Big Bend Telephone Company for the 
eighteen-month period ending December 31, 1914, shows that 
there were at the end of that period 329 subscribers receiving 
telephone service, all of which subscribers were on rural lines 
with the number of parties on a line properly limited, with pos- 
sibly one or two exceptions. The report further shows that of 
the 38 rural lines, 34 were metallic and 4 grounded. The system 
also contains two metallic toll lines. 

Revenues for the eighteen months under consideration appear 
to have been reported with substantial accuracy, the total amount 
being $7,008.25 made up of exchange telephone earnings of $5,- 
882.55 and earnings from connecting lines of $1,125.70. 

Operating expenses, however, appear to be incorrectly reported, 
probably because of a misunderstanding as to the requirements of 
the Commission’s Classification of Accounts. However, the 
errors in reporting operating expenses seem to be errors in classi- 
fication rather than in the amount of expenses reported for all 
purposes. 

In order to have the most accurate data possible, the Commis- 
sion had an examination of the books of the company made by a 
member of its accounting staff for the calender year 1914. The 
lack of detailed evidence supporting certain accounting entries 
makes it practically impossible to determine the exact dividing 
line between the company’s expenditures for current operation 
and maintenance and its expenditures for other purposes. The 
same holds true to some extent regarding the division of expenses 
among the various departments of the business in accordance with 
the primary operating expense accounts of the Commission’s 
classification. However, we believe that the results obtained by 
the Commission’s accountant are sufficiently accurate for the pur- 
poses of this case; and it should be noted that when consideration 
is given to the fact that the company’s report covers a period of 
eighteen months instead of the last calender year only, the total 
revenues and total expenses reported by the company check rather 
closely with the amounts obtained by the Commission’s auditor. 
According to the auditor’s report the revenues and expenses for 


the calender year 1914 were as fokows: 
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Operating Revenues. 





Exchange telephone earnings ......cescccecccescaces $4,026.94 
Earnings from connecting lines ......... sie Geeseiee sian 798.45 
Total revenues .......00. (et Dasicd cane ews $4,825.39 
- Operating Expenses. 
Central office ...... baleck eee eae. Ges ewok eae $1,138.62 
WAT DIODE 2 0.a'sic e's siewiet a sds ba aee ee eae es swe sweew ews 864.82 
BUDSCALION: - 2.44.54 jwiens vignd eine bee ead eeawiewu saae ees 412.06 
COmMeOrcia): \:2 5.2.56 4-aee sss 5 Saw oe bless Ses.wiee oa 121.73 
General 25. S346 beinGaws CiswiedewkeraoweeEsete es oa 135.73 
Undistributed .....ccccccccs cbse ees ee gemeateree ves 52.89 
Taxes ee ee ee a ee ee er ee a ee a a a e 121.63 
Total of above expenses ....... eiseewaxs eneek $2,847.48 








Available for interest and depreciation ............ $1,977.91 


According to the 1913 report there were on June 30, 1913, a 
total of 337 subscribers, or 8 more than the reported number on 
December 31, 1914. Assuming that the number of phones re 
ported for December 31, 1914, is the average number of phones 
in use during the calender year, which seems to be a reasonable 
assumption in view of the number reported as of June 30, 1913, 
the operating expenses per telephone as shown by the auditor’s 
report were about $8.30 exclusive of taxes, interest, and deprecia- 
tion. For metallic service on a system with well-constructed lines 
and proper hmitations of the number of subscribers, the operating 
expenses do not appear to be at all abnormal. The investment as 
of December 31, 1914, as shown by the company’s report, 
amounted to $13,353.92, or a little less than $41 per subscriber, 
which seems to be a very conservative investment for the character 
of the business. In fact it is very doubtful whether the physical 
valuation would show that the property could be reproduced for 
anything near the amount reported as invested. 

If we are to be guided entirely by the reported investment, it 
would appear that during the past calendar year, the company has 
been making just about a fair return upon its investment after 
making full provision for depreciation, Although the rate of $12 
per year appears to be unusually low for rural service on metallic 
linea, the revenues of the company have not been very much. less 
than the full amount required. This has been due in part to the 
earnings from connecting lines, which have been large enough to 
partly make up for the low rate on rural lines for exchange serv- 
ice. The company has no other rate for single party or two-party 


lines than it has for its multiparty rural lines, nor has it expressed 
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$70 WISCONSIN RAILROAD COMMISSION. 


any desire that such a difference in rates should be established. 
We think that some difference should be made in the schedule to 
take into consideration the higher-class of service furnished on 
one and two party lines, although the difference in cost of furnish-' 
ing the service to the various classes of subscribers may not be 
very large in the present case. | 

In view of all the facts which we have been able to gather in 
this case, it seems that the application of the company cannot be 
granted in whole. However, some increase in rates is justifiable 
and will be provided for. 

It is therefore ordered that the applicant, the Prospect, Guth- 
rie, & Big Bend Telephone Company, be and the same hereby is 
authorized to discontinue its present schedule, of telephone rates 
for exchange service, and to substitute therefor the following 
schedule: Rural line telephone, $13 per year; two-party resi- 
dence telephones—village, $13 per year; one-party residence— 
village, $14 per year ; two-party business telephones—village, $14 
per year; one-party business telephones—village, $15 per year. 

Telephone bills shall be payable quarterly, and if paid during 
the quarter in which the service paid for is being rendered, bills 
shall be net—if not paid during the quarter in which the service 
is rendered a penalty of 25 cents per quarter shall be applied on 
all such delinquent bills without discrimination. Other line 
charges shall remain as at present. 

Rates as authorized in this decision may be placed in effect 
October 1, 1915, for the quarter beginning on that date. 

Railroad Commission of Wisconsin, by Halford Erickson, Carl 
D. Jackson, Walter Alexander, Commissioners. 


MASSACHUSETTS PUBLIO SERVICE COMMISSION. 


IN RE BLUE HILL STREET RAILWAY COMPANY. 
[P. 8. C. 886.] 


Evidence — Presumptions — Approval of security issues by Commis- 
sion. 
1. The approval by the Massachusetts Commission, of stocks and 
bends issued by a street railway company under statutes making it 
P.U.R.1915E. 
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necessary for the Commission to find that the issues were reasonably 
necessary for lawful corporate purposes before it could give its ap- 
proval, was regarded as conclusive evidence, so far as the Commission 
was concerned in fixing rates of fare, that the securities represented 
legitimate investment, not excessive for the purpose, and as strong 
presumptive evidence that the investment was “prudently” made within 
the meaning of the rule that capital honestly and prudently invested 
must be taken as the controlling factor in fixing the basis for comput- 
ing rates. 

Rates — Factors — Floating indebtedness tncurred without regulation. 

2. The existence of a large floating indebtedness incurred without 
regulation by: a street railway company, applying for authority to in- 
crease ita fares, makes it essential to scrutinize its capital expenditures 
with great care, even though all outstanding stocks and bonds were 
issued under public supervision. 

Rates — Street ratlroads — Comparison beticeen investments per mile. 

3. In determining the amount of capital to be considered as a basis 
for computing rates, comparison was made between the book value per 
mile of track of a street railroad company and other companies operat- 
ing in the state, with due allowance for widely different conditions 
affecting construction and equipment. 

Rates — Street railroads — Construction by contractor upon percentage 
basis. 

4. The fact that a street railroad was constructed by a contractor 
upon a percentage basis was considered as a reason for the close scrutiny 
of reported costs in ascertaining the amount of capital to be taken as a 
basis in computing rates. 

Evidence — Presumption — Absence of record of cost of construction. 

5. Doubts as to the cost of constructing a street railroad arising 
from the absence of records of the cost which the company ought to 
keep and preserve, the vouchers having been destroyed by fire, must be 
resolved against the company in investigating its capital expenditures 
for rate-making purposes. 

Accounting — Substitution of property destroyed and sold — Adjust- 
ment of book value. 

6. Upon the destruction by fire of a street car barn and rolling 
stock, and a sale of the remaining cars, the accounts of the company 
should be adjusted by writing the property off on the books, charging 
“cash” with the amounts received from the insurance, salvage, and sale, 
and charging “profit and loss” with the remainder of the value; and 
crediting “cash” as the amount received is expended, charging all addi- 
tions and improvements to the property accounts affected, and the bal- 
ance, representing reconstruction, to a suspense account to be gradually 
liquidated from earnings; and the failure to make the adjustment is 
not excused by the fact that the effect of the fire and substitution of 
property is a benefit rather than an injury. 


Rates — Street ratlreads — Comparisons. 
7. In ascertaining the amount of capital expenditures of a street 
railway company to be taken for rate-making purposes, comparison was 
P.U.R.1915E. 
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made between the amount of bonds, approved by the Commission for 
less than the amount petitioned for, plus the capital stock authorized 
and issued and the permanent investment of the company, as shown by 
its balance sheet, filed in petitioning for authority to issue the bonds, 
and the estimated cost of the property made by an agent of the Com- 
mission, who made no allowance for overhead charges; and also be- 
tween an estimate of cost with an allowance for overhead charges, made 
by an engineer of the Commission at the time of the application for the 
rate increase and the permanent investments, as shown by the balance 
sheet at that time, and the prior estimate of cost made when petitioning 
for the bond issue. 


Depreciation — Street railroad — Alowanee of percentage of operat- 
ing revenue. 

8. The Massachusetts Commission, in estimating the amount of 
revenue necessary for a street railroad company, did not apply the rule 
that 20 per cent of operating revenue is the proper proportion necessary 
to cover maintenance of way, structures, and equipment and deprecia- 
tion with average conditions, but allowed a greater percentage where the 
road was small with relatively low gross earnings and the accrued 
depreciation was relatively large. 


Valuation — Capital invested — Discount on bonds. 
9. The amount of the discount on bonds sold by a public service 
corporation cannot be considered as part of the capital investment which 
is to be taken as a basis for fixing rates. 


Return — Capital honestly and prudently invested — Deduction for 
accrued depreciation. 

10. In determining the revenue to which a street railroad is entitled, 
allowance was made for an amount equal to a fair return upon the capi- 
tal honestly and prudently invested, without deducting the accrued de- 
preciation, where failure to make due provision for depreciation was not 
attributable to mismanagement and no dividends had been paid. 

Depreciation — Street railroads — Loss from destruction by fire and 
sale. 

11. A loss from the destruction of a street car barn and rolling stock 
by fire and the voluntary sale of cars, over and above the accrued depre- 
ciation, should be deducted in determining the basis of a fair return. 


Return — Street railroad — Failure to invest money received from 
insurance, salvage and sale— Reconstruction of roadbed and 
track. 

12. An amount received from insurance and salvage of a street car 
barn and rolling stock, and from a sale of the remainder of the cars, 
that is not reinvested in permanent property, but is used in reconstruct- 
ing roadbed and track, is an expense properly chargeable against opera- 
tion, and cannot be regarded as part of the capital invested in determin- 
ing the basis of a fair return. 


Return — Street railroad — Discontinued branch line. 

13. Although a return upon the investment in an extension of a street 
railroad may not be denied on the ground that it was built contrary to 
the dictates of reasonable prudence and sound business judgment, except 
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in a clear case, no allowance was made for the investment in a branch 
line which had been discontinued and was of no economic value to the 
state or the company. 


Return — Street ratiiroads — Amount, 

14. A street railroad company was authorized to increase its fares, 
where net earnings over and above proper operating expenses and fixed 
charges, without making any allowance for depreciation or for necessary 
charges to profit and loss, only produced in a series of years an average 
approximate return of 4 per cent upon the stock, the company not hav: 
ing been mismanaged and no dividends in fact having been paid. 

Return — Failure to reinvest money received from insurance, salvage, 
and sale — Reconstruction — Operating deficit. 

15. A street car company was held entitled to have an amount re- 
ceived from insurance and salvage of a street car barn and rolling stock, 
and from a sale of the remainder of the cars, that was not reinvested in 
permanent property but was used in reconstruction work, liquidated 
from earnings, and to receive interest from it to the extent it remains 
unliquidated, and to treat it as an operating deficit, where the recon- 
struction was necessary, even though the amount could not be regarded 
as part of the capital invested in determining the basis of a fair re- 
turn. 


Return — Amortization of bond discount — Floating indebtedness. 

16. A public service corporation was held entitled to have the amount 
of discount on the sale of bonds amortized from earnings during their 
life, and to receive interest upon floating indebtedness incurred to sup- 
ply the deficiency in capital caused by the discount, until the impair- 
ment is made good from earnings, although the amount could not be 
considered as part of the capital invested in determining the basis of 
a fair return. 


Discrimination — Rates — Street railroads — Short-haul. 
17, A proposed increase of street car fares which will not result in 
excessive or unreasonable profits to the company will not be approved 
if the fares unjustly discriminate against short-haul passengers. 


Discrimination — Rates — Street railroads— Flat fare— Short-haul. 

18. A flat street car fare for a ride of any distance in a particular 

zone does not unjustly discriminate against short-haul passengers so 
long as the unit of fare is not unduly high. 


Discrimination — Rates — Street railroads—Fare zones — Short-haul. 
19. A street railway company was authorized to obtain additional 
revenue by making an additional fare zone and reducing the unit fare 
from 6 to 5 cents in the shorter zones, rather than to increase the unit 
from 6 to 8 cents without making any change in the zones, on the theory 
that an increase in traffic would result from the new schedule, and ob- 
jection that the 8 cent unit would be so high as to unjustly discrimi- 
nate against short-haul passengers in a zone would be obviated. 


[July 31, 1915.] 


Noricst of Blue Hill Street Railway Company relative to in- 
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crease in rates of fare. Authority to increase unit fare from 6 
to 8 cents, denied; authority to provide an additional fare zone 
and to reduce fare from 6 to 5 cents in certain zones and to sell 
books of special tickets, granted. 

Appearances: A. Stuart Pratt for Blue Hill Street Railway 
Company; James E. Riley, George W. Pratt, Cornelius Healy, 
Jr., for selectmen of Stoughton; James S. Russell for selectmen 
of Milton; Joseph J. Murphy, Esq., for residents of Canton. 


By the Commission: On March 9, 1915, the Blue Hill 
Street Railway Company filed with this Commission, in com- 
pliance with § 20 of chapter 784 of the acts of 1913, notice of a 
proposed increase in passenger fares to take effect on April 15, 
1915. As stated in this notice, the company proposes to make 
the cash fare 8 cents for every ride within the limits of any fare 
zone; to sell tickets, each ticket the equivalent of one cash fare, 
at the rate of 7 tickets for 50 cents; and to sell special school 
tickets, at the rate of 10 tickets for 40 cents, to pupils entitled by 
law to half-fare transportation. The present unit fare is 6 cents, 
and no tickets are sold other than school tickets, which are now 
sold 10 for 25 cents. The proposed increase, if allowed and if 
the company’s estimates are correct, will produce from $8,000 
to $12,000 additional revenue annually. The total operating 
revenues for the year ended June 30, 1914, were $95,224.38. 

On March 19, 1915, the Commission suspended the operation 
of the new schedule until May 15, 1915, and later the time of 
suspension was extended to August 1, 1915. <A public hearing 
was given on April 14, 1915, at which the company presented 
its case, and remonstrances were offered by selectmen and other 
citizens of towns affected. 

A petition signed by one hundred and thirty-seven residents 
of the town of Canton was filed, praying the Commission, if it 
should deem it advisable to allow an increase, to order the com- 
pany “‘to sell a workingman’s ticket at the rate of 5 cents, good 
only on working days, between the hours of 6 to 8 a. M. and from 
4 to 6 P. M.” 

History of the Company. 
The Blue Hill Street Railway Company was organized under 


the General Laws on July 21, 1899. The main line runs from 
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Mattapan square, in the outskirts of the city of Boston, through 
the towns of Milton and Canton to Stoughton square in the town 
of Stoughton, with a short branch from a point on the main line 
near Canton station to the boundary between the towns of Canton 
and Norwood, and a still shorter branch from a point in Blue 
Hill avenue, Milton, to Readville square in that part of the city 
of Boston which was formerly the town of Hyde Park. The 
total mileage, computed as single track and including trackage 
rights of .22 of a mile over the lines of the Bay State Street 
Railway Company, is about 19} miles. The tracks are laid very 
largely in the public streets, only 1.32 miles being on private 
nght of way. 

At Mattapan square there is a connection with the surface 
system of the Boston Elevated Railway Company, and at one 
time, under an arrangement with that company, Blue Hill cars 
were carried through to Dudley street station on the Boston rapid 
transit lines ; but such operation was discontinued some years ago. 
At other points there are connections with lines of the Bay State, 
Bristol & Norfolk, and Norwood, Canton, & Sharon street rail- 
way companies. The road substantially parallels lines of the 
New York, New Haven, & Hartford Railroad Company. The 
following table shows the population in 1900, 1905, 1910, and 
1915 of the three principal towns in which it operates, with the 
per cent of increase in each case from 1900 to 1915: 








Per Cent 

Town 1900 1905 1910 1915 Increase 

Min. 5.36 sso sse ees 6,578 7,054 7,924 8,611 30.9 
Canton ......06 wAeecbai ee 4,584 4,702 4,797 5,606 22.3 
Stoughton .....cceceee 5,442 5,959 6,316 6,928 27.3 
16,604 17,715 19,037 21,145 27.4 


Evidence in the records of the Commission shows that when 
the road was first built its ultimate extension to Providence was 
contemplated. It was regarded as the “first link” in such an in- 
terurban line. . 

A regular half-hour schedule, in general, is maintained on 
the main line, and an hourly schedule on the Norwood branch. 
The Readville branch has for some years been operated only “on 


pleasant Sundays,” in the summer season, and at present cannot 
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be operated at all, owing to the condition of the bridge over the 
Neponset river (record, p. 51). On Sundays and holidays in 
summer a service much more frequent than the normal is main- 
tained on certain portions of the road to accommodate persons 
visiting the Blue Hill reservation, and the company is not always 
able to accommodate with its present equipment all of this class 
of traffic which presents itself (record, p. 43). The cars at 
present are of the single truck, hand-brake type, and capable of 
no more than a moderate speed. The road was originally 
equipped with cars of the double truck, air-brake type, but a fire 
in 1909 destroyed these and the present cars were substituted for 
purposes of economy. No attempt is made to carry on a freight 
and express business, but some slight revenue ($3,445.78 for the 
year 1914) has been obtained from the sale of power to the Nor- 
wood, Canton, & Sharon company. 

The Blue Hill company commenced operation in Canton and 
Stoughton on November 3, 1899, and gradually extended its 
service through Milton to Mattapan square and to Readville, 
after purchasing the property and franchises of the Milton Street 
Railway Company, a newly organized road about to begin con- 
struction. This purchase was approved by the Board of Railroad 
Commissioners on August 6, 1903. Construction was substan- 
tially completed in 1904. The company was promoted and or- 
ganized by Stone & Webster, who still own a majority of the 
stock, and the road was constructed by or under the direction of 
that firm and is managed under contract by the Stone & Webster 
Management Association. 

At the present time there are, on the main line, three fare 
zones as follows :— 


Mattapan square to Ponkapoag ....c.cccseccccsecsccccccccess 5.41 miles 
Blue: Hill to Bast ‘Sharon «6:55:60, s:0ie ass sas Soe eeiset Seas ees wae 6.25 
Canton to Stoughton <6 iis soc vceecs 0b des sos wes siweee ceases 422 @ 


These zones, however, overlap, the total distance from Matta- 
pan to Stoughton being but 12.74 miles. The unit fare was 
originally 5 cents, but in 1908 it was increased to 6 cents. Resi- 
dents of Stoughton and Canton protested against the change, so 
far as it affected travel between the two towns, but on April 14, 


1908, the Board of Railroad Commissioners sustained the action 
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of the company. To quote from its decision (40th Report, Rail- 
road Commission, p. 115) :— 

“The Board, after consideration of the fare complained of, 
taken in connection with the fare limit and distance tables, is of 
opinion, in view of the financial condition of the company, that 
the existing rate for the distance traveled is not unreasonable, 
and therefore makes no recommendation to the company which 
would result in any modification of this fare or fare limit.” 


The Income Record. 


The following table shows the results from the operation of 
the road, as shown by its annual returns, from the beginning of 
operation up to and including the year ended June 30, 1914:— 


Blue Hill Street Railway. 











; Gross In- 
: . Net Miscel- 
° Operatin Operatin , come Less 
Year, 8 pe g Operating laneous : 
evenue. Expense. Operating 
P Revenue. Income. _ Expense. 
1900 . $14,535.93 | $21,244.67 $6,708.74" | .. 2006 $6,708.74* 
1901 ..... 18,563.01 24,991.60 6,428.59" ever 6,428.59* 
1902 .. 25,133.39 25,261.68 128.29* } .. cee 128.29* 
1903 ..... 37,231.83 31,378.92 5,852.91 sacs §,852.91 
1904 .... 72,864.10 59,638.24 13,225.86 | ........ 13,225.86 
1905 .... 78,198.25 63,159.13 16,039.12 96.48 15,135.60 
1906 .... 86,344.03 61,599.63 24,744.40 | ........ 24,744.40 
1907 .. 84,666.24 66,828.94 17,837.30 561.24 18,398.54 
1908 ..... 90,020.93 73,031.64 16,989.29 1,064.96 18,054.25 
1909 ..... 80,117.33 55,591.65 24,525.68 376.46 24,902.14 
910A .... 65,813.21 38,767.29 17,045.92 172.25 17,218.17 
TOA oa 92,817.43 58,534.30 34,283.13 20.95 34,313.08 
1912 .... 95 008. 32 59,702.26 35,304.06 125.81 35,429.87 
1913 .... 04, 615. 23 65,352.02 29,263.21 | ........ 29,263.21 
1914 .. (85 224. 38 65,204.86 30,019.62 |........ 30, 019.62 
$1,021,151.61 | $770,286.83 | $250,864.78 | $2,427.15 | $253,291.93 
A—Nine months. *..._ Deficit. 
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Blue Hill Street Railway. 
Deductions Net Surplus or | Profit and Total 
Year. from Divisible | Deficit Loss Ad- | gin 
Income. Income. for Year. justments. ee 
1900 ......} $1,261.67] $7,970.41*| $7,970.41"|......... [...e-eees 
1901 ..... 4,856.57 | 11,285.16* | 11,285.16*] $2,196.00 B | $21,451.57* 
1902) 5 6a 7,265.16 | 7,393.45" | 7,393.45*{ 1,040.18 Bj} 29,885.30* 
1903 ...... 5,768.24 84.67 84.67 7,056.48 22,744.05* 
1904 ..... 19,584.64| 6,358.78*|  6,358.78*]......... 29,102.83* 
1905 ......| 21,205.94| 6,070.34"| 6,070.34*/]...... pave 35,173.17* 
1906 ...... 23,665.52 | 1,078.88 1,078.88 4,426.00 B| 38,520.29" 
1907 ......| 25,438.86] 7,040.32*| 7,040.32*| 10,061.46B] 55,622.07* 
1908 ..... 26,824.12} 8,769.87*| 8,769.87" | 6,337.71 B | - 69,729.65° 
1909 ......| 24,672.25 29.89 20 BO asie oececarese 69,699.76* 
1910A ..... 13,678.43} 1,460.26*| 1,460.26*]......... 71,160.02* 
1911 ......| 25,545.50; 8,767.58 857678: ob wiees waa. 62,392.44* 
L9I2 2645 23,396.60} 12,033.27 | 12,033.27 4,516.40 B| 54,875.57* 
TOS” swaisie 24,255.45 | 5,007.76 5,007.76 | ...ceeae, 49,867.81" 
1914 ......| 25,079.02} 4,940.50 4,940.50 | ....eeee- 44,927.31* 


$277,697.97 | $24,406.04* | $24,406.04* | $20,621.27 B 


A—Nine months. *_Deficit. B—Debits to Profit and Losa. 


This record shows that the stockholders have never been paid 
a dollar in dividends, that revenues have often been insufficient to 
meet the fixed charges, and that they have at times been insufb- 
cient to pay operating expenses. 

The returns for the year ending June 30, 1915, are not avail- 
able, but information submitted by the company shows the follow- 
ing results from operation for the twelve months ending May 31, 


1915, as compared with the similar period last year :— 








Current | Prsviows | tnerense, | Decrease 
Gross Earnings ..... eeoee | $93,126.00} $95,566.18] ........ $2,440.18 
Operating Expenses ....... 66,240.31} 65,081.86; $1,188.45] ........ 
Balance .....eeceses-- | $26,885.69] $30,484.32) ........ | $3,598.63 
Taxes ..... Sale d we S ee menses 3,041.68 2,810.24 231.44] ........ 
Net Earnings ......... | $23,844.01| $27,674.08| ........| $3,830.07 
Interest Charges ......ee.. 20,813.75 22,201.86 1 ccsecees 1,477.61 
Balance for Reserves and 
Dividends ............-. $3,030.26 | $5,362.72] ........| $2,352.46 


These figures indicate that the financial showing has not im- 
proved during the year which has just closed, but, on the con- 


trary, has been less favorable. 
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A computation shows that the net divisible income, in the years 
where there has been any such thing, and without making any 
allowances for depreciation of other reserve appropriations, has 
had the following percentage relations to the outstanding capital 
stock :— : 


Year. Per Cent. 
1903 e@esempoeeee @eeoertoeoeoeeveasneveoee28 @eeeoevoeoeesesev4uvuev2 028080808080 @eeeeqaeae@eoecoanenv0ea2nvneee 0.03 
1906 @eeeeovsove7e9eewesensesveeeeetecoenseoeseeeenseesungneveee@eveseeeseeeeoeee oss e ee2eo@ 602086 0.35 
O08 catare as aes Os ORS SERGE SOROS Eo REE ESTEE ORES ARES e- 0.01 
NOU cs ater cae Cielo aes eave ake Sree eS Sa CG Mase cwee oes cseceee 2.02 
1912 eeenseeoeeeseeeseenaeee @eesveeeoeesevoeseveeaeeenseeeee @ @eeeaesenana0ueve2ee eeeoeeeoee@ 4.01 
OTD cetoviacancs a ens Vee ie iter eae 6/55 Wiad urea ROW ae Rae Seo wae Sateen ee 1.67 
1914 eseeeeeteesenseeeaeeoeeeveee#sens @ @eeeoeoeee4aeee208Heeoenesd @eeseeoeoeeseeeseeeoe @eee 1.64 
1915 @eeseeoweeoeseeseesweveeeeoeestseeoesveecanvssvsevaeseeaweesoeoaeosvsesvseveevenv eee eeoeteteaaeneree eeee 1.01 


The Investment Record. 


In the Middlesex & Boston Rate Case, 2 Mass. P. §. C. R. pp. 
105 et seq (1914) the Commission, after a thorough discussion 
of the principles involved, laid down the following rule :— 

Accordingly, we rule that under Massachusetts law capital 
honestly and prudently invested must, under normal conditions, 
be taken as the controlling factor in fixing the basis for computing 
fair and reasonable rates; that if there is mismanagement causing 
loss, such loss must be charged against the stockholders legally 
responsible for the mismanagement; that reproduction cost, 
either with or without depreciation, while it may be considered, 
18 not, under our law, to be taken as the determining basis for 
reckoning rates. (pp. 111, 112). 

To what extent has capital been “honestly and prudently in- 
vested”? in the Blue Hill Street Railway Company? The book 

assets and liabilities of the company on May 31, 1915, were as 
follows :— 


Blue Hill Street Railway Company 
Balance Sheet as of May 31, 1915. 
Assets, 
Cost of Railway: 
Road and track ...ccccsscsccccccecccscscccoes $219,751.68 


Right of way and organization .........-.++00- 52,576.84 
Electric line construction including transmission 
lines, conduits, etc. .........--s cee eceees ~e- 63,480.77 
Interest accrued during construction ........ ~» 13,750.00 
Total Cost of Railway owned ...... pewews $409,559.29 
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Cost of ete 


Cars and other rail equipment .......... ‘ieeded $75,063.10 
Electric equipment of same ....... woccescecee» 60,641.97 
Miscellaneous Equipment: 
Office furniture ............ Si eeieeea Ke Hees oe 829.28 
Shop, tools and machinery .........esecseee 521.08 
Barrett Jacks for cars ....... vile Paras eateries 127.00 
Total Cost of Equipment owned ........... 
Cost of Land, Buildings, etc.: 
Land used in operation of railway ............ $1,900.00 
Power and sub-station buildings and equipment, 
OIG CLC. 65.26 R sierra ead sane cee ckee es 88,517.28 
Stations, waiting rooms and miscellaneous build- 
ings eseeeeaeceeeaeeese*eeoeeeoaeseeeaeaoaetrseeoeeeves8e @ 22,834.05 
Total Cost of Land, Buildings, etc. owned ... 
Total Permanent Investments ............ rere rr rere 
Cash and Current Assets: . 
Cash ss caese ieee esac e sees paesiaewvene Sinecreete $5,095.85 
Bills and accounts receivable ............2. ie 731.56 
Prepaid MCCOUMtEs 2.5.6 0s 6 cin-0.4:0: 0 'o'0 see. wi ore oe was 2,906.76 
Total Cash and Current Assets ............ 
Miscellaneous Assets: 
' Material and supplies ...............00. ia wits $5,312.77 
Other assets and property: Suspense .......... 30.24 
Total Miscellaneous Assets ...........-00- 
Profit and Loss Balance—Deficit .........ccccecncccccers aie 
Grand Total COOH COE EHO Hr Her oernresouces eoovccenn 


Blue Hill Street Railway Company. 
Balance Sheet as of May 31, 1915. 


Liabilities. 
Capital Stock COOH CHS HOSE EHSH OOH HE Eee eer rer ereeererrenrene 
Funded Debt eseeeveeoevanvsevo@eeovoe ea esepepaeveeeveseoeevpsesesveesreeeoeeaetoevae 
Current Liabilities: 
Loans and Notes Payable .......0...-ccesecees $158,500.00 
Accounts payable ......... rrr Tere ee ee 2,101.84 
Salaries and wages ............cceveccecesecs 1,249.59 
Miscellaneous Current Liabilities: 
Outstanding tickets ...........0ccreeccecucs 224.86 
Employees’ deposite ...ccccccsccecccrvccecs 94.49 


Total Current Liabilities .......ccececcces 
Accrued Liabilities: 
Taxes accrued and not yet due ............... $1,589.45 
Interest on funded debt accrued and not yet due 2,083.34 


Miscellaneous interest accrued and not yet due .. 17.77 


Total Accrued Liabilities ............e.06. 
Sinking and Other Reserve Funds: 
Accident Reserve .............-ccccccece esee- $1,411.38 
Total Sinking and Other Reserve Funds ..... hs 


Grand Total eeeeeevoervreaeseanaetonereoevesveaeeveee eerveced 


127,182.43 


113,251.33 


$659,993.05 


$8,734.17 


5,343.01 
43,202.49 


$717,272.72 
$300,000.00 


250,000.00 


162,170.78 


3,690.56 


1,411.38 
$717,272.72 


[1] The records show that all of the stock and all of the bonds 


P.U.R.1915E. 


IN RE BLUE HILL STREET R. CO. 331 


were issued under the supervision and with the specific approval 


of the Board of Railroad Commissioners, as follows :— 
$150,000 original stock——Approved on December 18, 1900. 
120,000 additiona = * August 5, 1903. 


30,000 “— “ August 6, 1903, for the purchase of 
the property ‘and franchises of the 
Milton Street Railway Company. 

200,000 mortgage bonds— “ “ November 30, 1903. 

50,000 “ <c“—- * “ May 4, 1914 


$550,000 total stock and bonds approved. 


The statutes under which these stocks and bonds were issued 
(Stat. 1894, chap. 462; Stat. 1902, chap. 370; Rev. Laws, chap. 
109, § 24) made it necessary for the Board of Railroad Com- 
missioners to find that the issues were “reasonably requisite” 
“reasonably necessary” for lawful corporate purposes, before it 
could give its approval. In like manner, the statutes under 
which the property and franchises of the Milton Street Railway 
Company were purchased (Rev. Laws, chap. 112, § 86, and chap. 
111, § 278) made it impossible for the purchase to take effect 
until its terms had been approved by the Board. The approval 
of these issues by the Board, coupled with its approval of the 
terms of the Milton purchase, must therefore be regarded as con- 
clusive evidence, so far as the commonwealth and this Commis- 
sion are concerned, that the stocks and bonds so issued repre- 
sented legitimate investment, not excessive for the purpose, and 
as strong presumptive evidence that the investment was “pru- 
dently” made within the meaning of the rule laid down in the 
Middlesex & Boston Rate Case. 

It does not follow necessarily that the company is fairly en- 
titled to earnings which will enable it to pay dividends upon its 
stock, or, indeed, interest upon its bonds. The commonwealth 
has not guaranteed these securities, nor undertaken to protect 
stockholders or creditors against the consequences of mismanage- 
ment. If the company has wastefully or imprudently expended 
corporate funds obtained from other sources, or has in any other 
way been improperly managed, and if such mismanagement is 
the cause of a failure to earn dividends or interest, the company 
is the author of its own misfortunes, and the public cannot just- 
ly be taxed through the payment of higher fares to relieve its 


embarrassment. 
PU.R.1915E. 
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This must particularly be borne in mind in the consideration 
of floating indebtedness. Street railway companies under our 
laws (See Stat. 1906, chap. 463, pt. 3, § 107) are prohibited 
from issuing “stock and bonds, coupon notes, or other evidences 
of indebtedness payable at periods of more than twelve months 
after the date thereof” without the consent and approval of the 
Public Service Commission (formerly the Board of Railroad 
Commissioners). There is no such prohibition, however, in the 
case of evidence, of indebtedness payable at periods of twelve 
months or less after the date thereof. It was doubtless assumed, 
when the “antistock watering” laws were enacted, that the dan- 
ger inherent in liabilities of this kind would in itself sufficiently 
limit the incurring of debt so evidenced ; but such has not proved 
to be the case. “Notes payable” are usually a large and impor- 
tant item in the balance sheets of Massachusetts railroad and 
street railway companies, sometimes exceeding the funded debt 
in volume. 

[2] It appears that the Blue Hill company on May 31, 1915, 
had ‘‘loans and notes payable” and “accounts payable” amounting 
in all to $160,601.84 (equal to 64.2 per cent of the outstanding 
funded debt), and that it paid out $8,313.75 in interest on suchi 
indebtedness during the year ended on that date. Incurred, as it 
is, at the will of the company and without public regulation, the 
existence of a large indebtedness of this nature, apart from other 
considerations, makes it essential in a case like this, where an 
increased tax upon the public is proposed, to scrutinize the cap- 
ital expenditures with great care, even though all the outstanding 
bonds and stock have been issued under public supervision. 


The Company's Capital Expenditures. 


_ The following facts are pertinent in considering the capital 
expenditures of the Blue Hill Company: 

[3] (1) A rough test is afforded by a comparison with the 
similar expenditures of other street railway companies in the 
commonwealth. A table has been prepared by the Commission’s 
accounting department, and has been made a part of the record 
of the case, which shows the book value per mile of track (all 
track computed as single track) on June 30, 1914, of road, equip- 


ment, land, and buildings, and other property in the case of all 
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operating companies with more than 10 miles of track. The 
totals are as follows: 
Investment 


Company. Per Mile. 
East Taunton ..........ccccccccecs Senne Rus aw CRA EN ORNS ae> BLOUOL 
Warren, Brookfield, & Spencer ..........cccccceccesccscccnece . 18,316 
Interstate Consolidated .......... cc ccc ccc ce nov ccccceesrecenes 20,994 
Milford, Attleboro, & Woonsocket .........ccccccccccccces ee.ee 21,269 
NOPIOLK (@ BBPISUOL eieo ie eile oe Co ecyadicide Wie os wis Woo OSS ASR SA 21,627 
New Bedford @ Onset 66s <osiceic cosiencie kos cee aetene eke ese sees s 21,666 
Norte: @- Taunton: «6060 s.65-6 orate Sa bao Sie oe os baa ee ows . 22,361 
Northern Massachusetts ... cc. ccc ccccvccccscccuceccccccccces 25,389 
Ware: Brookfield ocd ee e558 as wae sa wesw cies os oe eee es 28,230 
Connecticut Valley .......... ey eee re ee ey 28,445 
Concord, Maynard, & Hudson ...... ccc ccc wees cece ener eee eecees 28,730 
Massachusetts Northeastern 1.0.0... ccc ccc tere cece cree ce eerecs 29,088 
Milford @ UXDridg6 5s oa Ses en awe eats dea leees a eee oes .- 30,516 
Brockton & Plymouth ......... ccc ccc cece ce ence cc cee cascuces 31,004 
NOFUHGMPUOD? o24 ses Ge w eekinieeeie Bar awe OG ee eG 6 Sek E OO TERNS es 32,054 
Biue Fail sorte 6 isc co ae hearer seis dbus ew oe Oho ees aue aw ean 33,483 
Lowell & Fitchburg ........ccecsseeees Gian ey eer ea wacea ens 34,677 
HOlVORG) ogy ges ecit aaah tue ne 8a abe SW eee RO Oh AE RO eee we 35,309 
Providence & Fall River ........ ccc cece ccc ccc cece cccrsccces 35,685 
Fitchburg & Leominater ......ccecc csc cnccnccccsscrceseseeece . 38,318 
Middlesex & Boston .............. seve Ri Oasarae eaters a dbveca tele etwas 38,534 
OPFINGNGl 35s fos enee sakes eae ene aiw be OC Nels winnie coe Ras es 41,916 
Worcester Consolidated ........ ccc ccc cece cece care ce nsescece 49,715 
BOY BERS “esis ooo s ib einer renew ses Gwin es eles 8 oe eee Had e Bie eas -- 50,699 
UNION 4 choses teeese es brings Gages Bia Grates owe Se etree stew eee -.- 538,072 
Taunton & Pawtucket .............006. Sie wtehewa se a< Sioa a ieeine ate 59,127 
Boston & Worcester ....ccccccccccccccscccccceeses sje aoaatedeete as 61,832 
Berkshire ......cccceeee isceas Peele eous a waeeee sesiedaeteasee “S1,126 


These figures must be considered with due allowance for wide- 
ly differing conditions. A company operating in a densely popu- 
lated territory with heavy traffic needs many more cars per mile, 
and a relatively larger power supply, and more costly distribution 
system. Track construction in cities, with heavy girder rails, 
concrete foundation, and expensive paving, costs much more per 
mile than in the country districts. In the cities, also, it is often 
necessary to lay feed wires in costly underground conduits. Some 
companies purchase all or a part of their power, and have, there- 
fore, a relatively low power investment. Widely varying expen- 
ditures for widening and regrading streets, etc., have been 
required by municipalities. Other similar differences in con- 
ditions might be mentioned. 

So far as inferences may be drawn from the comparative 
figures, however, they are not wholly favorable to the Blue Hill 
Company. It operates entirely in country districts upon streets 
largely unpaved; the traffic which it handles requires compara- 


tiyely little equipment and power supply in proportion to mile 
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age; there is nothing to indicate that its construction was of a 
higher grade than ordinary. Yet its cost figures are almost as 
high as those of the Holyoke system, which handles a city traffic, 
and distinctly higher than those of many of the other small 
country lines. 

[4] (2) The road was constructed by Stone & Webster upon 
a percentage basis. It appears that the firm received 10 per cent 
on construction work in general, that the rate of the trestle over 
the New Haven railroad tracks at Stoughton was 74 per cent, 
and that the rate on cars and electrical equipment was 5 per 
cent. No percentage was charged on organization expenses, in- 
terest during construction, or real estate. 

The attitude of the Commission towards construction contracts 
of this nature was stated in the Hampden Railroad Case as 
follows (see 1 Mass. P. S. C. R. p. 210 [1913]) -— 

“Tt is true that the practice of selecting a favored contractor, 
usually upon the basis of allowing him a specific profit upon the 
actual cost of the work, is not uncommon upon other railroads 
and street railways, both in this state and in other parts of the 
country. An arrangement of this kind may be justified in the 
case of a rush job, or where there are special conditions which 
make it impracticable for a contractor to make an intelligent 
estimate in advance of what the work will be likely to éost. 
Except under such conditions, and there has been no claim that 
they existed in this particular case, the selection of a contractor 
without competition is apt to cause a suspicion of favoritism, 
and to promote wasteful methods of construction. The Commis- 
sion is not disposed to view that practice with favor, either in 
this case or in any other that may hereafter come before us.” 

While it is entirely possible to carry on construction work 
economically under a percentage contract, the tendency is other. 
wise. The fact that in this case the work was done under such an 
arrangement is, therefore, an additional reason for close scrutiny 
of the reported costs. 

[5] (3) Investigation of the capital expenditures of the road 
is hampered by the fact that the vouchers and voucher register 
covering the construction period were burned in the car barn 
fire of 1909. The detailed expenditures, it seems, were not 


elsewhere recorded. In default of this information, it is possible 
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that conclusions may be reached which a more exact record of the 
facts would show to be unwarranted. Doubts, however, which 
arise from the absence of records which it ought to keep and 
preserve must, it would seem; be resolved against the company. 

(4) There is evidence that the accounts of the company, and 
more particularly its public returns, in some respects have been 
inadequate and misleading. For example, 

(a) The return for the year ending June 30, 1914, shows the 
following item among the assets: “Interest accrued during con- 
struction—$13,750.” Investigation shows that this item, which 
has appeared in the returns since 1904, is not interest at all, but 
really “discount on bonds.” Discount on bonds indicates a defi- 
cit of property, in comparison with liabilities, and should be 
amortized out of earnings during the life of the bonds; interest 
accrued during construction is a part of the necessary cost of the 
property and a proper subject of permanent capitalization. Re- 
turns which confuse the two things fail accurately to reflect the 
facta. 

(b) It further appears that interest during construction ac- 
tually amounted to $17,884.77, but this amount has been buried 
in sundry property accounts and has not been segregated under 
its proper caption. 

(c) The prescribed forms for the annual returns have for 
many years provided a space for reporting, under “cost of rail- 
way,” all “engineering and other expenses incident to construc- 
tion.” The Blue Hill company has never made an entry against 
this item. It has, however, reported expenditures, which it has 
classified as “right of way and organization expenses,” amount- 
ing to $52,576.84, on June 30, 1914. This item, it seems, is 
made up as follows :— 


Right of WAY wcrcnccercccserecccsecccses Coveceseeesevecocesens $27,956.22 
Organization ........ ee ee a 24,620.62 


The “right of way” payments were for land purchased for use 
in connection with the building of the roadbed or for land dam- 
ages, including incidental legal expenses. The “organization” 
payments were for various legal and other services and expenses 
incidental to the organization of the Blue Hill and Milton com- 


panies and to the securing of the necessary locations, 
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In a letter written by the company to the Board of Railroad 
Commissioners on November 11, 1903, on file in the records of 
this office, the statement was made, however, that one item enter- 
ing into the cost of the road as it existed on that date was “Stone 
& Webster’s charges . . . $39,086.75,” and the following 
explanation was offered :— 

“Stone & Webster have not rendered itemized accounts for this 
charge, nor can same be furnished at this time. A statement of 
the work and expenses included in this charge, covering a portion 
of the organization work, also engineering and purchasing mate- 
rials required for construction and equipment, also general office 
expense, is set out in letter of Stone & Webster to the treasurer, 
dated November 6, 1903, a copy of which is attached hereto.” 

The attached letter describes in general terms and along the 
lines above indicated the work for which the charges were ren- 
dered. It is fairly clear that some of these charges should have 
been included with the “organization” expenses, and that the 
remainder were within the classification, “engineering and other 
expenses incident to construction.” Yet they have never been s0 
classified in the returns, but, instead, have been included with and 
buried in various items of property cost. 

The Commission has been unable to ascertain whether any fur 
ther payments, in addition to these charges, were made to Stone & 
Webster in connection with the construction of the road. Mr. 
Pratt, representing both the company and the firm, stated his 
belief that the charges were made up for the percentage payments 
under the construction contract, and were not in addition thereto 
(record, p. 105), but the loss of the original records makes it im- 
possible to determine the fact. 

[6] (d) On February 21, 1909, the car barn in Canton and 
its contents, including all the rolling stock except six of the pas 
senger cars and certain work cars, were destroved by fire. Sub- 
sequently these remaining cars, with the exception of two of the 
work cars, were sold. At the time of the fire the property 
burned stood on the books approximately at the following values: 


Car: Dari) <4.c6o 2o ows 3 oe oo ees Bee ee Se wre $ 19,887.94 
COE cs bss Sata hh eS aes his weet oo ee ee ee eG aeeee 103,218.95 
$123,106.89 
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At the time of their sale, the remaining cars stood on the books 
approximately at a value of $31,734. The total book value of the 
property burned and sold was, therefore, $154,840.89. From in- 
surance, salvage, and the sale the company received a total of 
$103,781.54, so that the net loss upon the book values was approx- 
imately $51,059.35. The amount recovered was expended as 
follows: 


eee 
HONG OF WAY ii 5 ores eis hie 0s 68 5 he Bee e a EAs were eee cewee $ 820.00 
Track and roadway reconstruction ........ccccscecececucees 21,327.18 
Electric line construction ............ccceccccccccccecccces 1,915.94 
Real estate used in operation of road ............c.cecerces 436.25 
Buildings and fixtures .......... ccc cece ewes ee ccececeees 21,894.49 
Power plant equipment .......0..cccccccececcccvcreccccess 14.75 
Shop tools and machinery .........cc scence ccccccscerecees 2,449.53 
Cars: 
Electric equipment of cara .........- cece eee c ees cescceecce 50,872.16 
Miscellaneous equipment ........... cece ecco scence rscenes 3,220.53 
Miscellaneous ........cccceeceees techs puch wale He Ak ea hoe were 340.06 
Materials and supplies ......... cece cen ener ccc vesccce cece 490.67 
Total COP OHOOOE OCR SEH Oo eer eee sereresrerteeseereneee $103,781.54 


Of these expenditures, the company admits that the item, 
“track and roadway reconstruction . . . $31,327.18,” did 
not represent an addition or improvement to the property, but was 
rather in the nature of an expenditure for maintenance (record p. 
113), such as would ordinarily be charged to earnings rather 
than to capital. 

Under proper accounting methods, the property destroyed and 
sold should have been written off on the books, “cash” charged 
with the amounts received, and “profit and loss” charged with the 
balance. As the amount received was expended, “cash” should 
have been credited, all additions and improvements charged to 
the property accounts affected, and the balance (representing re- 
construction) charged to a suspense account to be gradually 
liquidated from earnings. Instead, the accounts were allowed to 
stand without any change at all. 

In justification of this procedure, the company contends, in 
substance, that the fire made it possible to substitute single truck 
for double truck cars; that the substituted cars, while cheaper, are 
better adapted to the needs of the road; that they are equally 
capable of handling the traffic and more economical in operation ; 


that the reconstruction was necessary to adapt the track to the 
P.U.R.1915E. 


388 MASSACHUSETTS PUBLIC SERVICE COMMISSION. 


new type of cars, and would otherwise have been unnecessary at 
the time; and that the total effeet of the fire and of the substitu- 
tion has been a benefit rather than an injury. It can hardly be 
conceded that single truck cars serve the public as well as the 
double truck type, but even if the contention of the company in 
the main is correct, it furnishes no excuse for the failure to make 
a proper adjustment of accounts. Accounts of public service cor- 
porations must follow uniform and consistent principles, or they 
lose their value. The balance sheet of a Massachusetts street 
railway company, properly made up, should show the actual vost 
of its existing property, but in this case it shows the cost, not of 
existing property, but of property which has disappeared. The 
accounts, therefore, fail to reflect the facts and have been incor 
rectly kept. Whether the company should be allowed a return 
upon the original investment in car barn and rolling stock, or 
upon the new investment, is another question which we shall con- 
sider later. 

[7] (5) In 1903, the company petitioned the Board of Rail- 
road Commissioners for authority to issue $250,000 mortgage 
bonds, and, acting on this petition, the Board on November 30, 
1903, approved an issue of $200,000 such bonds. Later the com- 
pany asked for authority to issue $71,000 additional bonds, and 
the Board, on May 4, 1904, approved a $50,000 issue. In both 
instances, it will be noted, the Board refused to approve the full 
amount desired by the company. 

The total “permanent investments” of the company, on March 
31, 1904, as shown by a sworn balance sheet filed in the latter 
case, amounted to $591,389.82. An appraisal of its property as 
of November 3, 1903, made for the Board by G. M. Tompson, 
showed a total estimated cost of $417,385.59, without allowing for 
“engineering, superintendence, general office, legal or organiza- 
_ tion expenses.” Later Mr. Tompson estimated the additional 
construction to April 11, 1904, at $62,198.35, making a total 
estimated cost to that date of $479,583.94, or $111,805.88 less 
than the total “permanent investments” shown by the company’s 
balance sheet. The bonds finally approved by the Board, plus 
the capital stock already authorized and issued, amounted in all 


to $550,000, or $70,416.06 more than Mr. Tompson’s estimate 
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and $41,389.82 less than the investment in permanent property 
as shown by the balance sheet. 

(6) The engineers of the Commission, with the assistance of 
the inspection department, have estimated the reasonable cost of 
the physical property of the company, and their report, dated 
May 19, 1915, has been made a part of the record of the case. In 
making this estimate, they allowed 10 per cent for engineering, 
superintendence, and miscellaneous expenses in connection with 
construction, and also allowed $7,884.77, the amount claimed by 
the company, for interest during construction. Their figures 
compare with the “permanent investments” shown in the balance 
sheet of May 31, 1915, as follows :— 








Balance | Engineer’s : 
Sheet Estimate Panenee 

Cost of railway: 
Road and track ...cccccesccsccees | $279,751.68 | $187,223.17 


Right of Way cess sswsesese eeee | 27,956.22} 23,521.22 

Electric line construction ......... 63,480.77 54,133.89 
Organization expenses ....... lp aacehats 34,630.63 

Engineering, legal, etc. ......... Bis 28,487.83 

Interest during construction ...... 17,884.77 


Total cost of railway ........ | $395,809.29 | $309,250.88 | $86,558.41 
Cost of equipment: 


Cars, ete. -..06066 cebesbue soccceeee | $75,063.10 
Electric equipment ........... Siew 60,641.97 | $54,583.18 
Miscellaneous .....-ccccccccescces 1,477.36 4,248.40 


Total coat of equipment ....... | $137,182.42 | $58,831.58| 78,350.85 


Coat of land, buildings, etc.: 
Land used in operating railway ....}/% 1,900.00)$ 2,200.00 
Power station and equipment ......| 88,517.28; 75,575.00 
Car barn and other building ...... 22,834.05 23,775.00 
Engineering, etc. .. 2.2... seeee sevees 10,155.00 


Total land and buildings ...... | $113,251.33 | $111,705.00 1,546.33 
Total permanent investments .. | $646,243.05 | $479,787.46 | $166,465.59 





In comparing these figures it must be remembered that the 
engineers estimated the cost of the present rolling stock and car 
barn while the eorresponding items in the balance sheet, as ex- 
plained above, represent the cost of the original property. “Inter- 
est during construction” is the same in both cases, but in the bal- 
ance sheet is buried in other items, as is a portion of the engineer- 
ing and other incidental expenses. The amount ($13,750) 


reported in the balance sheet as “interest during construction” 
P.U.R.1915E. 


390 MASSACHUSETTS PUBLIC SERVICE COMMISSION. 


has not been included, as it really represents “discount on bonds” 
(see above). 

The engineers’ estimate may also be compared with the similar 
estimate of cost made by Mr. Tompson in 1904. The comparative 
figures are as follows :— 


Engineers’ | Tompson 
Estimate. | Estimate. 


Cost of railway: 


Roadbed and track ......... cc cccccscccccccss $187,223.17 | $188,852.01 
Right Of WOY 2s cs Cease Sees ees eae tareks 23,521.22 

Electric line construction ...........c0ecceee- 54,133.89 60,320.25 
Engineering, ete... 65.656 ois se eves tween eves 26,487 .33 
Interest during construction .........ee-eeeee: 17,884.77 

OGRE ao eucenacds Us ee Sue Sag nee eae wes $309,250.86 | $249,172.26 

Cost of equipment ......... ccc reece ccc one cavons 58,831.58 | 127,132.00 

Cost of land, buildings, etc. ..........ee eee secees 111,705.00 | 103,279.68 


$479,787.46 | $479,583.94 


In comparing these figures, also, it should be noted that the 
estimates relate to different rolling stock and different car barns, 
and that Mr. Tompson made no allowance at all for interest, en- 
gineering, or other overhead charges. 

The company has made no criticism of the engineers’ estimate 
except so far as it relates to the “cost of railway.” Its contention 
is that many items of expense entered into that cost which are not 
apparent upon an inspection of the property at the present time 
and for which the engineers failed to allow. For example, the 
claim is made that much work in widening, paving, and regrading 
streets, in building fences, etc., was done under requirement of the 
various towns. The provisions of the location grants tend to sub- 
stantiate this claim, but the loss of the original records makes it 
impossible to determine the actual amounts so expended. 

(7) The Readville branch seems to have been virtually aban- 
doned. The cost of this branch is estimated by the engineers of 
the Commission at $17,000. There is evidence to indicate, 
however, that the actual cost was greater and that it may have 
been as high as $25,000. 

(8) In a letter dated May 4, 1915, made a part of the record 
of the case, the company furnished a statement “segregating the 
floating debt. as of December 31, 1914, into the uses to which it 


has been put” as follows :— 
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Amount invested in Construction prior to March 31, 1904 ...... $41,389.82 
Amount invested in Construction from March 31, 1904, to Dec. 

31, 1914, for which securities might properly be asked ....... 68,603.23 _ 
Net Loss in Operation to Dec. 31, 1914 .......-. cc cc cee cee cees 36,770.16 
Net Investment in Current Assets ...... SWEwGS ees enews saw aes 9,236.79 

Notes outstanding Dec. 31, 1914 ....... ok eeeeeldsadeees $156,000.00 


These figures were substantially the same on May 31, 1915, the 
chief differences being that the deficit from operation had in- 
creased to $43,202.49, and the notes outstanding, to $158,500.00. 

Depreciation. 

[8] Before attempting to reach any conclusion, after a con- 
sideration of the facts above presented, in regard to the amount 
upon which a fair return must be reckoned in this case, it is 
desirable to set forth the evidence in regard to the depreciation of 
the property. In the Middlesex & Boston Rate Case the Commis- 
sion made the following statement (2 Mass. P. S. C. R. p. 135 
[1914]) :-— 

“But for present purposes we can only deal with the petition- 
.er’s depreciation in the rough. Among some well-managed street 
railway companies in other states it has, of recent years, been 
customary to cover depreciation by charging about 20 per cent of 
gross revenue to the maintenance of way, structures, and equip- 
ment. This is not, of course, an absolutely accurate test, if indeed 
it is possible to find any accurate test.” 

Applying this rough test, the accountants of the Commission 
have prepared a table, made a part of the record of the case, giv- 
ing a “comparison of actual expenditures for maintenance with 
an assumed expenditure of 20 per cent of the operating revenue 
to cover maintenance and depreciation” for the ten years from 
1905 to 1914 inclusive. An abstract from this table shows the 
total maintenance expenditures, in dollars and in percentage of 
revenues, in each of these years as follows :— 





Year. Maintenance. | Per Cent. 
DOOD sed bein EA ed ieee Seo Bee eae eee wees $14,922.78 19.08 
190G: caKae us esse owned aoa Cass aaa oowee snes 13,118.22 15.19 
POG sched: ces rh aatena ete attodre edits as wagered eae ek 15,290.20 18.76 
NOOB eas ve Gin oe ees GE Pewee ak ak Gis eee Sree ces 21,486.06 23.86 
OOO 62 be raulen wid euerarmee Sigh oelecad Martens aioa ew adae aes 9,183.70 11.46. 
TOU: CO mOS-)\ ica goe es Sas ae ee eae en eee es 8,493.37 15.22 
Nes ates cea be ream a crane Nee Sid hg de ayer ae 10,926.19 11.77 
eae seta Se terea see Loe ts. ytertetet aa alae ana eae te ea neat oiets 11,354.47 11.95 
NO cafe tiGoiet, bse Soetee eo Sod Geta rok ae auth ada ale 15,272.96 16.14 
A ht ct ae Set nh trade taaictia at ted cae hate en wt 14,574.89 15.31 


AVCTEVE 2) 254 Ue ste sa Sate oer ew kee tials Sc 13,522.34 16.85 
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The total deficiency, as compared with the 20 per cent basis, 
_ for the whole period, amounted to $35,341.21, or an average of 
$3,534.12 per year. The company maintains that, in the case of 
a road like the Blue Hill, the assumed percentage should be 25 
per cent, instead of 20 per cent. To quote Mr. Pratt, the com- 
pany’s representative (record, p. 5) :— 

“In a road of larger gross earnings differently situated, 20 per 
cent might be a fair figure. Some roads might go lower than 20 
per cent and still be setting aside enough for this purpose. It is 
a question of judgment as to what per cent is proper, and that per 
cent must vary according to the conditions of the property and 
the amount of the gross earnings.” 

The examination of the property made by the engineers and 
inspection department of the Commission tends to substantiate 
this claim. The engineers made an estimate not only of the 
reasonable cost of the property, but also of its depreciated value at 
the present time. The comparative figures are as follows:— 





ma rite Depreciated Depreciation. 


Value. 





Cost of railway: 
Roadbed and track .......+ee-. | $187,223.17 | $129,477.24 $57,745.93 


Right of way .........06. eecee 23,521.22 23,521.22 
Electric line construction ...... 54,133.89 40,908.99 13,224.90 
Engineering, legal, ete. ........ 26,487.83 19,390.76 7,097.08 
Interest during construction ... 17,884.77 17,884.77 
Total ....... Saw weneaatine --.| $309,250.88 | $431,182.97 $78,067.91 
Cost of equipment . oe eeee 58,831.58 48,959.16 9,872.42 
Cost of land, buildings, ete. : 
LONG: 6 fickete suis eawee noes 2,200.00 2,200.00 
Power station and equipment .. 75,575.00 32,140.00 43,435.00 
Car barn and other buildings .. 23,775.00 20,433.00 3,342.00 
Engineering, etc. .cccccescves: 10,155.00 5,477.00 4,678.00 


Total eoreeceeeveenenanstese $111,705.00 $60,250.00 $51,455.00 
Total permanent property ......| $479,787.46} $340,392.13 | $139,395.33 





The company has accumulated no fund of any kind to offset 
this depreciation. The determination of the amount of deprecia- 
tion on any particular date is, of course, largely a matter of 
judgment. The estimate of the engineers is an outside estimate 
based upon observation of the property. 

The following extracts from a report by the inspection depart- 


ment, also made a part of the record of the case, indicate the 
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present condition of the roadbed, track, and overhead construc- 
tion :-—- 

“The heavier sections of rail are in very fair condition, but the 
lighter sections are becoming badly worn in many places, especial- 
ly on curves. It would appear that nearly 50 per cent of the ties 
in the track are ten or more years old. These are in poor condi- 
tion, and should be renewed very soon. Nearly all of the ties, 
even those renewed in recent years, are of inferior size as com- 
pared with standard specifications. 

“There are many curves where guard rails should be installed. 
Other work connected with the track, such as renewing some of 
the special work, improving drainage, etc., should be performed 
in the next two or three years. Many poles are nearing the end 
of their natural life, and the trojley wire will have to be renewed 
in many places very soon. The fact that the cars are of the single- 
truck type, with long wheel bases, makes it the more important 
that the rails and ties be kept in proper condition, and that the 
curves be well guarded.” 

The department estimates $16,600 as the “average expendi- 
tures required per year to maintain track and overhead structures 
in a proper condition, judging from the general conditions as 
found. The table prepared by the accountants (mentioned above) 
shows that the average expenditure per year for maintenance of 
way and structures during the ten years from 1905 to 1914 in- 
clusive has been but $6,448.28, and this includes expenditures in 
removing snow and ice, and in cleaning and sanding the tracks, 
for which no allowance was made by the inspection department 
in its estimate. 

The engineers of the Commission also report that the engines 
and generators in the power station “are of types which would 
not be installed at the present time to perform this work.” 
They estimated the depreciated value at but $9,790 in compari- 
son with the estimated cost of $47,575. It appears that this 
equipment is rapidly becoming obsolete, and that renewals will 
probably be necessary in the comparatively near future. 


The Basis of a Fair Return. 


The circumstances surrounding the history of the company, 


particularly the destruction of its property and records in 1909, 
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make it difficult to determine the amount of investment upon 
which it is entitled to a return. As will later appear, however, a 
definite finding upon this point is unnecessary at this time. As 
stated above, the Board of Railroad Commissioners allowed stock 
and bond issues totaling $550,000. There is no evidence sufi- 
cient, in the judgment of the Commission, to rebut the presump- 
tion that this amount represented investment “honestly and 
prudently” made. The status of the additional investment of 
$41,389.82 claimed by the company to have been made prior to 
March 31, 1904, is less clear. 

[9] Investigation shows that $11,000 of this claimed amount 
really represented “discount on bonds,” and cannot, therefore, be 
considered as “investment” at all. The relation of this item to 
future earnings and profits is considered below. With respect to 
the balance, the evidence shows that the Board refused in 1903, 
and again in 1904, to permit the company to issue the full amount 
of bonds desired, and that it based its decisions upon a careful 
estimate of the reasonable cost of the property. The road was 
new at the time, all of its records were in existence, and it is a 
reasonable assumption that the engineer who made the estimate 
was acquainted with the difficulties encountered in construction 
and with the requirements imposed by the various towns. There 
are indications in his reports that such was the fact. While he 
made no allowance for engineering, interest, and other overhead 
charges, the capitalization approved by the Board exceeded his 
estimate of reasonable cost by $70,317.06, or 12.8 per cent of the 
amount ($550,000) so approved. In preparing their estimate of 
cost, the engineers of the Commission allowed 10 per cent for 
such overhead charges on all items except equipment and interest, 
or 7.7 per cent of the total, and made the following statement in 
explanation of this allowance: 

“An examination of the returns of ten of the street railway 
companies which, on the basis of track owned, may be considered 
in the same class as the Blue Hill street railway, shows the 
charges for engineering, superintendence, and miscellaneous ex- 
penses in connection with construction as an average of 3 per 
cent of the total permanent investments, varying from a minimum 
of .5 per cent to 9.6 per cent. It therefore seems that the amount 


allowed in the estimate, 7.7 per cent, is liberal.” 
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Upon present evidence, at least, there seems no basis for a con- 
clusion that the capitalization approved by the Board failed to 
eover all reasonable items of cost prior to March-31, 1904, or 
that the additional $41,389.82 claimed by the company repre- 
sented, either in whole or in part, investment “honestly and 
prudently” made, within the meaning of the rule in the Middle- 
sex & Boston Rate Case. 

Since 1904, the situation with respect to the property has, as 
above indicated, changed in important respects: 

[10] (1) The property has depreciated in value. The ques- 
tion raised by this fact is not easy of determination. In a long 
line of decisions the United States Supreme Court has held that 
a public service corporation is entitled to a reasonable return 
upon the “fair value” of the property used for the convenience of 
the public. This expression ‘fair value,” as used by the court, 
however, has no fixed and narrow meaning. To quote from the 
opinion in the Minnesota Rate Cases (Simpson v. Shepard) 230 
U. S. 352, p. 484, 57 L. ed. 1511, 1555, 48 L.R.A.(N.S.) 1151, 
33 Sup. Ct. Rep. 729: 

“The ascertainment of that value is not controlled by artificial 
rules. It is not a matter of formule, but there must be a reason- 
able judgment having its basis in a proper consideration, of all 
relevant facts.” 

While the court has often taken the cost of reproducing the 
property into consideration in determining “fair value,” ever 
since thé leading case of Smyth v. Ames, 169 U. S. 466, 42 L. 
ed. 819, 18 Sup. Ct. Rep. 418, it has recognized that there are — 
other matters equally entitled to consideration and “to be given 
such weight as may be just and right in each case.” In the Buf- 
falo Gas Case this thought was expressed by the New York Pub- 
lie Service Commission of the Second District as follows (3 P. S. 
C.R. [2d Dist. N. Y.] 358, p. 644) :— 

“The foregoing considerations point with almost irresistible 
force to the conclusion that what is called the fixing of the value 
of the property in the public service for the purpose of rate mak- 
ing is not a fixing of value in any proper sense of that word as it 
is correctly used in our language. It is a determination of what, 


under all the facts and circumstances of the case, is a just and 
P.U.RI915E. . 


396 MASSACHUSETTS PUBLIC SERVICE COMMISSION. 


equitable amount upon which the return allowed to the corpora- 
tion is to be computed.” 

It has been well stated, also, by the New Hampshire. Public 
Service Commission (3 N. H. P. S. C. R. 174, p. 182) :— 

“Fair value must, then, be the value which, as between the pub- 
lic and the owners, it is just should be attached to the property for 
the purpose of measuring the return which the public shall pay 
to the owners.” 

The ruling of the Commission in the Middlesex & Boston Rate 
Case, it may be said, amounts simply to a determination that in 
this commonwealth, at least, “fair value” may justly be measured 
by the amount of “capital honestly and prudently invested,” 
rather than by the cost of reproducing the property. 

In connection with the doctrine of “fair value,’’ the question 
of accrued depreciation has been considered by the court. In the 
Knoxville Water Case, 212 U. S. 1, 53 L. ed. 371, 29 Sup. Ct. 
Rep. 148, its conclusion was summed up as follows (pp. 13, 
14) :-— 

“Before coming to the question of profit at all the company 1s 
entitled to earn a sufficient sum annually to provide not only for 
current repairs, but for making good the depreciation and replac- 
ing the parts of the property when they come to the end of their 
life. The company is not bound to see its property gradually 
waste, without making provision out of earnings for its replace- 
ment. It is entitled to see that from earnings the value of the 
property invested is kept unimpaired, so that at the end of any 
given term of years the original investment remains as it was at 
the beginning. It is not only the right of the company to make 
such a provision, but it is its duty to its bond and stockholders, 
and, in the case of a public service corporation at least, its plain 
duty to the public. If a different course were pursued, the only 
method of providing for replacement of property which has ceased 
. to be useful would be the investment of new capital and the issue 
of new bonds or stocks. This course would lead to a constantly 
increasing variance between present value and bond and stock 
capitalization,—a tendency which would inevitably lead to dis- 
aster either to the stockholders or to the public, or both. If, 
however, a company fails to perform this plain duty and to exact 


sufficient returns to keep the investment unimpaired, whether 
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this is the result of unwarranted dividends upon over issues of 
securities, or of omission to exact proper prices for the output, 
the fault is its own. When, therefore, a public regulation of its 
prices comes under question, the true value of the property then 
employed for the purpose of earning a return cannot be enhanced 
by a consideration of the errors in management whigh have been 
committed in the past.” 

This case, therefore, apparently enunciates the principle that 
an obligation rests upon the company to keep the value of its 
property unimpaired, and, if it has for any reason failed to do so, 
that no return should be allowed on property values which have 
disappeared through depreciation. The same principle is restated 
in the Minnesota Rate Cases (Simpson v. Shepard) 230 U. S. 
352, p. 458, 57 L. ed. 1511, 1565, 48 L.R.A.(N.S.) 1151, 33 
Sup. Ct. Rep. 729. In both cases, however, the court was dealing 
with the cost of reproducing the property. The real import of 
these decisions, so far as they relate to depreciation, is indicated 
by the following extracts: 

“The cost of reproduction is one way of ascertaining the 
present value of a plant like that of a water company, but that 
test would lead to obviously incorrect results if the cost of repro- 
duction is not diminished by the depreciation which has come 
from age and use.” (Knoxville Water Case, p. 9.) 

“Tt is also to be noted that the depreciation in question is not 
that which has been overcome by repairs and replacements, but is 
the actual existing depreciation in the plant as compared with the 
newone. . . . And when an estimate of value is made on 
the basis of reproduction new, the extent of existing depreciation 
should be shown and deducted.” (Minnesota Rate Cases, p. 457.) 

The extent to which deduction should be made for accrued de- 
preciation must, to some degree at least, be determined by the 
method employed in ascertaining the gross amount from which 
such deduction is to be made. Because a method of dealing with 
depreciation may be sound where such gross amount represents 
the cost of reproduction new, it by no means follows that the same 
Tule ean be rigidly applied where the gross amount represents 
honest and prudent investment. Under the reproduction cost 
theory, credit is given to the company for appreciation on items 


entering into the estimate of cost, and often for what is known as 
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“going concern value,” and it is entirely consistent with the 
theory to make a deduction to the extent of existing depreciation 
on other items. On the other hand, if a fair return is to be 
measured by the “capital honestly and prudently invested,” and if 
no credit is allowed for appreciation of the property through an 
increase in land values or higher unit costs of material and labor, 
it would hardly seem just to deduct the full amount of the ac- 
crued depreciation under all the circumstances and without 
reference to the causes of the failure of the company to make due 
provision for it. 

The ruling of the Commission in the Middlesex & Boston Rate 
Case was accompanied by the express stipulation “that, if there 
is mismanagement causing loss, such loss must be charged against 
the stockholders legally responsible for the mismanagement.” In 
other words, the company is held to the same standard of honesty 
and prudence in the management and maintenance as in the 
original acquisition of its properties. It must, so far at least as 
it reasonably can, keep its investment: good. If through some 
fault of its own it has failed to make due provision for deprecia- 
tion, it cannot reasonably expect the public to pay a return upon 
that portion of the investment which it has neglected to preserve. 
But under a consistent application of the investment theory, it 
would seem in general that deduction should be made for the 
depreciation which comes from age and use in so far only as the 
failure to make provision for it is due to the payment of unwar- 
ranted dividends, or is otherwise attributable to mismanagement. 

In this case, the stockholders have received no dividends what- 
ever. In view of the low earnings, the character of the territory 
in which the company operates, and its past and present efforts 
to increase its revenues, and after a careful consideration of its 
history, the Commission is of the opinion that the failure to make 
provision for depreciation and the virtual loss of invested capital 
caused thereby cannot justly be ascribed to mismanagement. To 
sum the matter up, the property has depreciated in value in the 
public service, and the stockholders have had no dividends. On 
the other hand, the public served has been receiving transportation 
at less than real cost, and has, in effect, used up a portion of the 
property without giving an equivalent in return. As stated in the 


Middlesex & Boston Rate Case, to hold under these circumstances 
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that the accrued depreciation should be deducted would amount to 
saying “that money lost during the earlier stages of a public serv- 
ice enterprise is irretrievably lost by the stockholders; that if, 
perchance, rates have been fixed so low that the ratepayer has, for 
a period of years, obtained a service at less than cost, this is the 
permanent misfortune of the stockholders,— and that the public 
should never at any time and under any circumstances be called 
upon to make up a deficit thus incurred.” (2 Mass. P.S. C. R. 
p. 108 [1914].) 

Under the circumstances of the case, then, we rule that, in 
determining the revenues to which this company is fairly entitled, 
allowance should be made for an amount equal to a fair return 
upon all the “capital honestly and prudently invested,” without 
deducting accrued depreciation. In ruling to this effect, how- 
ever, we must not be understood as deciding that the company 
can, if it earns the amount to which it is entitled, properly pay 
dividends to its stockholders before the depreciation and other 
deficits from past operation have been made good. That is a 
question which it is unnecessary to decide at this time. 

{11, 12] (2) Property has been destroyed and sold. If prop- 
erty of a company is destroyed by fire or some similar catastrophe 
before it reaches the end of its usefulness, or if it is voluntarily 
sold by the company and a loss results over and above the accrued 
depreciation, it would seem that the amount of this loss should be 
deducted in determining the basis of a fair return. Such losses 
are risks which the stockholders assume and for which the com- 
pany must be held responsible. In this case the loss on the prop- 
erty destroyed in the fire of 1909 was inconsiderable; it appears 
that the amount recovered from insurance and salvage was large 
and substantially equal to the depreciated value. The facts were 
otherwise in the case of the cars which were sold. The selling 
price was low, and the loss, over and above accrued depreciation, 
amounted to fully $11,000. In addition, the evidence shows 
(see above) that the entire amount received from insurance, sal- 
vage, and the sale was not reinvested in permanent property. 
To the extent of $21,327.18 it was used in reconstructing roadbed 
and track, an expense properly chargeable against operation. 


Clearly, funds so used can no longer be regarded as part of the 
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“capital invested,” whatever bearing they may have in determin- 
ing the reasonable charges against operation. 

[13] (3) The operation of part of the property has been vir- 
tually discontinued. The evidence shows that the short branch 
line to Readville has been little used in recent years. To all 
intents and purposes it has been discontinued. In the Middlesex 
& Boston Rate Case the Commission said (2 Mass. P. S. C. R. 
pp. 115-118 [1914]): 

“We rule that on the present rate application the Middlesex 
and Boston is to be dealt with as a single company. But this 
ruling is not to be construed to prevent the Commission now, or 
at any time, from dealing with the soundness and prudence of any 
investment made, either by a consolidated company or by any of 
its constituent companies, when the soundness and prudence of 
such investment is a material question to be determined in reach- 
ing a proper conclusion as to a fair rate. It is only money 
honestly and with reasonable prudence invested in a public utility 
that is entitled to earn a full return. If the Commission finds a 
street railway company investing money in building extensions 
contrary to the dictates of reasonable prudence and sound busi- 
ness judgment, it is its plain duty to refuse any, or at any rate 
a full, return upon such investment.” 

In that case, although the evidence was indisputable that cer- 
tain lines were operated at a heavy loss, nevertheless the Commis- 
sion was satisfied “that it would not be in the public interest for 
the Commission now to rule or to find that any of the capital 
invested in the creation of any of these lines was so recklessly 
and imprudently invested as now to warrant or require us to 
adopt a policy likely to result in abandoning or tearing up some 
of these lines.” (p. 116.) 

In view of the economic value, in general, to the commonwealth 
of even street railway lines whose existence seems hardly justi- 
fied from the point of view of traffic, the Commission is not dis- 
posed to deny a return upon investment on the ground that an 
extension was built “contrary to the dictates of reasonable pru- 
dence and sound business judgment,”’ except in the clearest cases. 
The line in question, however, seems on the evidence presented to 
be of so little economic value to anybody that we should hesitate 


to approve an increase of rates upon the other lines merely for 
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the purpose of enabling the company to earn a return upon the 
investment in this branch, which propEnly amounts to about 
$25,000. (See above. ) 

(4) Permanent additions and improvements to property have 
been made. The company claims to have invested, since the time 
of the last issue of stock or bonds, some $68,603.23 in additions 
and improvements to the property. A detailed list of these 
expenditures which has been furnished includes a $2,750 item, 
representing discount on bonds, but with this exception they 
appear on their face to represent investments in permanent prop- 
erty, including the major portion of the investment in the Read- 
ville branch. The cost estimate prepared by the Commission’s 
engineers indicates that there have been substantial increases in 
the investment in roadbed and track and in land and buildings 
since the time of the Thompson appraisal, especially if allowance 
be made for items of original cost which are not apparent upon 
an inspection of the property at the present time. An accurate 
checking up of the expenditures reported, however, is practically 
impossible, owing to the destruction of the records and of a por- 
tion of the property itself in the fire of 1909. 

To sum up the situation: Starting with an investment of 
$550,000 in 1904, approved by the Board of Railroad Commis- 
sioners, the evidence shows that certain deductions and additions 
should be made representing property losses and property gains 
since that year. If $11,000 be deducted for the loss on the cars 
sold and $21,327.18 for the reconstruction expenditures, and if 
no allowance whatever be made for additions and improvements 
since 1904, including the Readville branch, the amount on which 
a fair return must be reckoned would still be $516,262.82. Even 
if it were no more than $500,000 the need for additional earnings 
can be demonstrated, as shown below. The Commission must not 
be understood as deciding or even intimating that $500,000 is the 
amount upon: which a fair return should be based. Our finding 
is merely that the amount is certainly not less than that sum. 
Owing to the uncertainty of the records, the question as to the 
actual amount is left open, without prejudice, for consideration 
inany future proceedings. For present purposes a more definite 


finding is unnecessary. ; 
PURI915E. 26 
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The Need for Addttonal Earnings. 


[14] Assuming, then, an investment of only $500,000 (an 
assumption which we have no doubt is distinctly unfair to the 
company), represented by the $300,000 outstanding stock and 
$200,000 of the outstanding mortgage bonds, and assuming no 
interest payments during the past ten years except upon such a 
bond issue (eliminating the floating indebtednegs entirely from 
consideration), the net earnings over and above operating ex- 
penses and fixed charges would have been as follows :— 





Per Cent 

Year. Amount. Upon 

Stock. 
DOOD wees aid daa ieee Siow eh avae ees eee sew elas $3,488.31 1.16 
DOOG 56 ee Ativan deada asians clad Sure deve Bas scared wise 11,989.95 4.00 
1907 sche crnseeeweate Metiweiecaegetenwenaweae es 5,662.59 1.88 
VOOB: 3c a Wisse Danes bw Sores Se Mee coca eas §,110.82 1.70 
1008 ties SCR COLNE OkaES Oe ee Sete OA eaee Ke 11,602.14 3.83 
NOVO) soccu saree asta ciate saan cateea Dia dein alee saeco 8,393.17 2.80 
TOUS iece ne ecw ek caw nee a eae aan oe mee Re 21,313.08 7.10 
LOL? ccasei Cc beadnegkeceaeien mea Stee tei shoene wees 22,314.87 7.43 
ROUS: soa se Pod cs wre ae be a earn. alee Bee ate awd 6 Seale aN ae 16,053.21 5.35 
1O14. oped sacee es Oe RASA Mae eo ety eosin ee ee wees 17,262.83 5.75 


MOND i oostss bee wiaee ad heehee ele cade Se aeietel What Grand xaos Be 13,844.01 4.61 


Bearing in mind that the company made no provision whatso- 
ever for depreciation in these years, and that this table makes no 
allowance therefor or for necessary charges to the profit and loss 
account, the conclusion is irresistible that the fare-paying public 
has been and is now receiving service at substantially less than 
cost. For present purposes it 1s unnecessary to analyze the re 
sults from operation more closely. 

[15] In fairness to the company, however, it should be said 
that even if $500,000 be taken as the entire amount of invested 
capital upon which a fair return must be reckoned, it does not 
follow that no part of the interest paid upon the floating indebted- 
ness is a reasonable and proper charge upon operation. 

For example, 

(1) While the $21,327 of capital funds used for reconstruction 
in 1909 can no longer be considered a part of the investment, it 
may be urged that the company is entitled to have the sum gradu- 
ally liquidated from earnings, and to receive interest upon it to 
the extent that it remains unliquidated. It appears that the re- 


construction was necessary and desirable. If the company had 
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not used available capital funds for this purpose, it would have 
had to borrow money (since earnings in any one year were not 
sufficient to provide for this extraordinary maintenance expense), 
and to pay interest upon the debt. It would seem that the amount 
is similar to an operating deficit and to be treated accordingly. 

{16} (2) While the $13,750 representing discount on bonds 
likewise cannot be considered a part of the “capital invested,” 
the company is entitled to have this sum liquidated, or amortized, 
from earnings during the life of the bonds, and to receive interest 
upon it to the extent that it is unamortized. The item means 
that the bonds were sold for $13,750, less than face value, and to 
this extent were insufficient to provide the funds found by the 
Board of Railroad Commissioners to be “reasonably requisite”’ 
for lawful purposes. The deficiency was supplied through float- 
ing indebtedness, and the company is fairly entitled to interest 
upon this indebtedness until the impairment of capital so caused 
has been made good from earnings. 

Other similar considerations may be urged, but it is unneces- 
sary at this time to make a thorough analysis of the floating debt. 
It is sufficient to note, in connection with the table above pre- 
sented, that, in determining the earnings to which the company 
is fairly entitled for the future, due allowance must be made 
for maintenance and depreciation. In the past, not only has no 
provision been made for depreciation, but it is even doubtful 
whether due provision has been for ordinary maintenance. Cer- 
tainly the report of the Commission’s inspection department 
indicates that the expenditures for this purpose must be largely 
increased during the next few years if proper physical cdndition 
is to be maintained. The total appropriations for maintenance 
and depreciation under present conditions should, we think, at 
least equal 25 per cent of operating revenues and probably should 
be greater. 

The ‘need for largely increased earnings is, indeed, patent, 
and this conclusion might easily have been reached by the Com- 
mission by a shorter route than we have followed. We have gone 
into the history of the property at some length, because we feel 
that when a company proposes to increase its rates the public 
which it serves is entitled to a knowledge of the essential fact- 


with respect to its history and its operations, and also becauso 
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certain of those facts serve to illustrate somewhat important 
general principles. 


The Cost of Operation. . 


Before dealing with the proposed increase in rates one further 
question must be considered. To what extent, if any, can the 
company reasonably be expected to increase its net earnings 
through a reduction in operating expenses? As already stated, 
it is managed under contract by the Stone & Webster Management 
Association, and a copy of this contract, which is renewed from 
year to year, is on file in the record of the case. Summed up 
briefly, it gives the company the services of certain Stone & Web- 
ster officers, who act respectively as its vice president and treas- 
urer, and also the opportunity to secure the expert advice of the 
various departments of the management association as occasion 
requires. 

Various other companies are managed in a similar way by 
this association. The total expense of the Boston office, it appears, 
is determined, and the charge to the companies covered by that 
office is based on the proportion which the gross earnings of each 
company bears to this total expense. In the case of certain of 
the more prosperous companies, a percentage of profit is added to 
the amount thus obtained, but no such profit is assessed in the 
case of the Blue Hill company. Its share of the expense for the 
year ended June 30, 1914, amounted to $1,616, and the charges 
in previous years have been substantially the same. 

The total operating expenses per car mile are low in compar 
ison with the similar expenses af other companies in the common- 
wealth. The accountants of the Commission have examined the 
detailed expenditures for the 1914 year, and find no important 
ground for criticism. It appears that $1,129.03 was paid to the 
general manager of the Brockton & Plymouth company for “ad- 
vising” the Blue Hill superintendent, and, in view of the elabo- 
rate contract with the management association, it is difficult to 
understand the necessity for such advice. On the whole, however, 
there seems to be no reason to believe that expenses of operation 
could be reduced materially, if at all. 


The Eight Cent Fare. 


[17-19] It remains to consider whether the method of increas 
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ing revenues proposed by the company is a just and reasonable 
method. In brief, it is to raise the cash fare in each fare zone 
from 6 cents to 8 cents. 

An increase in rates may be unwise, even though revenues are 
inadequate. The fact that an increase is likely to discourage 
traffic has, indeed, been recognized by the company in this case. 
At the public hearing, Mr. Pratt, the vice president, made the 
following statement (record, pp. 38-9): 

“There is an economic demand for transportation at a certain 
price, and if you have to pass that point, instead of your earnings 
going up, they are going down. I do not know of any way to 
find out except to try. How can any of us tell whether we will 
ride more in a year on an 8-cent fare until it is tried out? I do 
not know any way to discover a question of that sort except by 
trying. We might find that with an 8-cent fare our gross earn- 
ings are less. I do not think so, or I would not be here.” Al- 
though an increase to 8 cents should mathematically produce 
$30,000 or more of additional revenue, the company does not 
believe that it will bring in more than about $10,000. To quote 
again from the record of the public hearing (pp. 67, 68): 

The Chairman. If the same number of passengers ride, that 
ought to give you an increase of about $30,000? 

Mr. Pratt. It may be $10,000 or $12,000, possibly only 
$8,000. It will not give us the same ratio. 

The Chairman. You assume that the increase in the rate of 
fare will be offset to some considerable extent by a decrease in 
the number of riders, owing to the change in the fare ? 

Mr. Pratt. That is my belief. 

The Chairman. You estimate about $10,000 ? 

Mr. Pratt. I should think so. It is only a think. There is 
no way of demonstrating. Another man might put it in an- 
other figure, but I should think it would be about that. 

The view that the proposed increase in fare, if allowed, is 
unlikely to result in a proportionate increase in revenue, is con- 
firmed by the experience of the Blue Hill company itself in 
changing from the 5-cent to the 6-cent fare unit in 1908. The 
precise effect of this change is problematical, but no one claims 
that the 20 per cent increase in fare resulted in a 20 per cent 


increase in revenue. To quote Mr. Pratt again (record, p. 92): 
P.U.R.I915E. 


406 MASSACHUSETTS PUBLIC SERVICE COMMISSION. 


“T think that 10 or 12 per cent is the real value that we are 
getting out of the 6-cent fare. The same applies to the Brock- 
ton & Plymouth.” 

Judged from the point of view of wise management, there is 
at least a question whether an 8-cent fare would be consistent 
with the best interests of the company itself. We have not under- 
taken to form a definite opinion in regard to this matter, however, 
because it is a question of judgment upon which the officers of 
the road ought fairly to be allowed, within reasonable limits, free 
exercise of their own discretion. 

Assuming that the proposed increase would produce as much 
as $12,000 additional revenue, and we think this is a very liberal 
estimate, there is no ground for a claim that it would result in 
excessive and unreasonable profits to the company. If this were 
the only test to be applied, the Commission would, without 
hesitation, approve the new schedule as filed. But it is not the 
only test. It is necessary to consider whether or not the fares 
proposed would in any respect be “unjustly discriminatory” 
(see Stat. 1918, chap. 784, §§ 21 and 22). The question thus 
raised is not easy of determination. : 

Under the system prevailing upon the street railways in this 
commonwealth, and indeed generally throughout this country, 
fares are not based accurately upon distance traveled, but a 
flat fare is charged for any ride, no matter what its length, 
within the limits of a particular zone. Strictly speaking, this 
discriminates between the long-haul and short-haul rider, but it 
is convenient to both the public and the companies, and it has 
never been considered that the discrimination which it involves 
is unjust and unreasonable, so long as the unit of fare is not 
unduly high. 

The ordinary unit, and the one which still prevails on most 
of the street railway lines in the commonwealth, is 5 cents. 
Of late years certain companies have changed to a 6-cent unit, 
but this is the first case which has been brought to the attention 
of the Commission where a change to a larger unit than 6 cents 
has been proposed. If the schedule which has been filed should 
take effect, the cash fare for any ride upon the lines of the Blue 
Hill company, no matter how short it might be, would be 8 cents. 


To illustrate, a resident of Milton living a quarter of a mile from 
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Mattapan square would be obliged to pay 8 cents to ride to the 
point of connection with the lines of the Boston Elevated Railway 
Company. With such a unit fare the discrimination between the 
long-haul and the short-haul rider, it would seem, is unduly ac- 
centuated. The Commission is strongly inclined to believe that 
the 8-cent unit passes the limit of what may reasonably be al- 
lowed in this direction, and that it is open to criticism on the 
ground of unjust discrimination. 

It is unnecessary, however, to decide this question at this time, 
because the company, while it has not formally withdrawn the 
schedule which it originally filed, has indicated that it is not 
wedded to any particular scheme for the increase of its revenues, 
. and that it is ready and willing to try an alternative plan if the 
Commission should deem it desirable. In this connection it 
should be said that the attitude of the company throughout has 
been fair and reasonable, and that it has cheerfully co-operated 
with the Commission in the investigation of its affairs. 


The Additional Fare Zone Plan. 


In a letter to the Commission dated May 8, 1915, which has 
been made a part of the record of the case, the company outlined 
a possible alternative plan. Briefly this plan provides for an 
additional fare zone and the reduction of the unit fare from 6 to 
Scents. The zones under this management upon the main line 
would be as follows: 


Miles 
Mattapan Square to Blue Hill street .......c.. ccc cece ccc cccccones 4.36 
Blue Hill street to Unitarian Parish Hall ................eeeceeces 2.61 
Unitarian Parish Hall to East Sharon Village ............c-essee: 2.85 
East Sharon Village to Stoughton .............cssececesescesecaee 2.85 
12.67 


The company states that the “fare limit from Mattapan square 
to Blue Hill street is too long compared with the others, but the 
conditions are such that we think that Blue Hill street is the only 
logical point for the termination of this fare limit.” To offset 
this difference the company suggests special workingmen’s tickets 
in the morning and evening on the southern end of the line to 
accommodate the factories which are located in Stoughton and 
Canton. It will be noted, also, that the four zones proposed do 


hot overlap at any point. 
PURSE. 
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The inspection department of the Commission has made a care- 
ful study of traffic conditions on the Blue Hill system, and con- 
sidered, among other things, the probable effect of the additional 
fare zone and reduction of unit fare suggested in this letter. 
Upon this point the comments in its report (on file in the record 
of the case) are as follows: 

“Using the data on these plates 35 and 36, the relative values 
of the present and proposed fares and zones is determined. The 
proposed four zones of 5-cent fares show an increase in revenue 
on the main line of 13.4 per cent over the present three zones of 
6-cent fares. The revenue originating on the Norwood branch 
would be decreased 16% per cent by the proposed change in fare. 
The above figures are based on the assumption that the change in . 
fares would not change the traffic. It is probable that this change 
may tend to decrease the volume of traffic on some portions of the 
line and to encourage it on others. It would seem that the prob- 
able increases would tend to balance, at least in part, the de- 
creases in traffic. The fact that over 27 per cent of the revenue 
for the year 1914 was received on Sundays would tend to 
strengthen this assumption, as a good part of the Sunday receipts 
are obtained in the summer, due in large part to the heavy pleas- 
ure riding on the northerly end of the line. The reduction of 
the fare between Mattapan and the Blue Hill reservation would 
probably tend to increase traffic. Using the above percentages, 
table No. 3 is derived, giving the probable earnings based on 
those for the calendar year of 1914.” 

This table shows a probable increase in revenue of about 
$10,500, or 11.5 per cent of the 1914 earnings. No allowance, 
however, was made for the workingmen’s tickets. _ 

The alternative plan has certain manifest advantages. Under 
it the fares for short distances would actually be reduced, a change 
which should result in encouraging rather than discourag- 
ing traffic, and which is clearly in the public interest. On the 
other hand, it is open to criticism in certain respects. In the 
absence of overlapping fare limits, the fare for short rides be 
tween certain points would be increased from 6 to 10 cents. This 
is a disadvantage which it is impossible altogether to avoid. Un- 
der the present system, indeed, the fare for comparatively short 


distances at certain points is 12 cents. But it is a disadvantage 
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which can be mitigated, we believe, if certain modifications in 
the plan are made. 

The chief objection relates to traffic between the important 
points, Stoughton and Canton stations. We think the company 
should sell two-part tickets good at all hours of the day for a ride 
between these two points, which are only 4.22 miles apart, at the 
tate of eight tickets for 50 cents. The first part of the ticket 
ean be collected in one zone and the second part in the other. 
This will give a rate between these points substantially equal to 
the present fare, and will, on the whole, accommodate the resi- 
dents of this territory better than the workingmen’s tickets which 
the company has suggested, since the two-part tickets will be good 
at all times. It will, of course, be possible to ride between 
Stoughton and East Sharon village, or between East Sharon vil- 
lage and Canton station, for 5 cents. We think, also, that the 
two zones which meet at Blue Hill street should overlap, so that 
persons traveling from the southern end of the.road may reach 
the Blue Hill waiting room without paying an extra fare after 
passing Blue Hill street. To offset these changes, we think it 
reasonable that the unit fare in the zone between Mattapan 
square and Blue Hill street, owing to the length of this zone, 
should be 6 cents instead of 5 cents. 

If these changes are made and the calculations of the inspection 
department of the Commission are correct, the new plan should 
produce between $10,000 and $12,000 additional revenue, or 
substantially the amount which the company estimated would be 
produced by the original plan. 

It is, of course, possible that, if this new plan with the modi- 
feations suggested is introduced, certain inequities will develop 
which will demand correction. It is also possible that the caleu- 
lations as to its effect upon revenues may prove entirely erroneous. 
We believe, however, that the experiment is justified, and that 
the plan should be tried for at least one year. In the meantime, 
the company should observe closely its effect upon traffic and 
revenues, and keep records which will show this effect so far as 
practicable. At the end of the experimental period, the question 
of possible further modifications can be taken up by the Commis- 


sion with the company and its patrons. 
P.U.R.1915E. 


410 MASSACHUSETTS PUBLIC SERVICE COMMISSION. 


ORDER. 


Notice of the Blue Hill Street Railway Company relative to in- 
crease in rates of fare. 

It appearing that on March 19, 1915, an order was entered 
suspending until May 15, 1915, the rates and charges stated in 
the schedule described in said order; and that said rates and 
charges were further suspended to August 1, 1915, by successive 
orders dated respectively a 13, 1915, June 12, 1915, and July 
13, 1915; and— 

It furthar appearing that a full investigation of the matters 
and things involved has been had, and that the Commission on the 
date hereof hag made and filed a report containing its findings 
of fact and conclusions thereon, which said report is hereby re- 
ferred to and made a part hereof; it is 

Ordered that the Blue Hill Street Railway Company be here- 
by notified and required tq establish on all its lines, within thirty 
days of the date hereof, upon not less than three days’ notice to 
the Commission and the general public. by filing and posting in 
a conspicuous manner in its waiting rooms and cars, in the man- 
ner prescribed in § 20, chapter 784 of the Acts of 1913, a schedule 
readjusting its rates and fares and fare limits for the transporta- 
tion of passengers upon the following basis: 

The regular rate of fare for the transportation of a passenger 
within section A shall be 6 cents and within sections B, C, and 
D 5 cents respectively. 

A passenger paying one fare may ride in a regular passenger 
car only to the point indicated as the boundary of the section 
wherein the fare is paid, unless the tariff definitely provides for 
additional service. 

Tickets shall be issued, good for bearer, in books or strips of 
eight for 50 cents, which shall be accepted for a continuous jour- 
ney between Stoughton square and Canton station or interme- 
diate points. 

Pupils’ ticket shall be issued under proper restrictions, in 
books or strips of ten, and in accordance with the provisions of 
the statutes. 

Section A.—Between Mattapan square, city of Boston, and 
corner of Washington and Blue Hill streets, town of Canton; 


including the branch to Readville square, city of Boston. 
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Section B.—Between Blue Hill waiting room, near Milton- 
Canton town line, and Unitarian Parish Hall, town of Canton. 

Section C.—Between Unitarian Parish Hall, Canton, and cor- 
ner of Bay and Central streets, village of East Sharon; including 
the branch to the Canton-Norwood town line. 

Section D.—Between corner of Bay and Central streets, village 
of East Sharon and Stoughton square, town of Storghton. 

Free transfer privileges shall be furnished so that in all cases 
passengers may ride between any points located within the 
sections above indicated for a single fare, even though a change 
of cars may be necessary. 

It is further ordered that the Blue Hill Street Railway Com- 
pany be and is hereby notified and required to cancel the rates 
and charges stated in the schedule specified in said orders of sus-— 
pension, so far as they are inconsistent with the basis of fare 
herein prescribed ; 

It is further ordered that a copy of this order be filed with 
said schedule at the office of the Commission, and a copy hereof 
be forthwith served upon the Blue Hill Street Railway Company. 


MASSACHUSETTS PUBLIC SERVICE COMMISSION. 


IN RE NORFOLK & BRISTOL STREET RAILWAY 
COMPANY. 


[P. 8. C. 888.] 


Return — Basis — Capital honestly and prudently invested — Deduc- 
tion for accrued depreciation. 

1. In determining the revenue to which a street railway company 
is entitled, allowance was made for an amount equal to a fair return 
upon the capital honestly and prudently invested, without deducting 
the accrued depreciation, where failure to make due provision for de- 
preciation was not due to payment of unwarranted diyidends or other- 
wise attributable to mismanagement. 


Intercorporate relations — Contract — Payment of operating officials. 
2. An arrangement between connecting street railway companies 
whereby one furnishes operating officials for the other should be on a 
definite cash basis, and expressed in a written contract, which should 
be filed with the Commission. 
P.U.R.1915E. 
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Intercorporate relations — Accounting — Supplies sold and equipment 
rented. 

3. Charges of a street railway company for supplies sold and equip- 
ment rented to other companies should be entered in explicit form in 
its journal and posted to ledger accounts, rather than recorded in the 
cash book after payment is made. 


Return — Allowance for salaries — Payment out of surplus, 

4 An amount paid to the general manager of a street railway 
company as adjustment of back salary was not considered in determin- 
ing whether the company was entitled to greater earnings, where the 
payment was made out of surplus funds, although the amount of the 
salary was open to criticism. 


Street railways — Equipment — Automobiles, 

6. The number of automobiles purchased by a street railway com- 
pany should be carefully restricted to the needs of the service, in view 
of the fact that automobile depreciation is very rapid and mainte 
nance changes are large. 

Accounting — Street railways — Automobiles — Salaries of operating 
officials. 

6. Automobiles owned by a street railway company should be en- 
tered under “Miscellaneous Equipment” m its returns; and the salaries 
of the general manager and the superintendent should not be charged 
to “maintenance,” but to “general and miscellaneous expense,” in ac- 
cordance with the uniform system of accounts for electric railways pre 
scribed by the Interstate Commerce Commission. 


Accounting — Vouchers for payments. 
7. A public service corporation should issue vouchers for all pay- 
ments, sufficient in detail to express the transaction involved, and to be 
approved by an official before payment is made. 


Accounting — Necessity for correct method of, in fixing rates. 

8. A correct method of accounting by public service corporations 
is a fundamental requirement for proper public regulation, especially 
where the investment rather than the reproduction cost is taken as a 
controlling basis for fixing rates. 


Depreciation — Street railroads — Allowance of percentage of operat- 
ing revenue. 

9. The Massachusetts Commission, in estimating the amount of © 
revenue necessary for a street railway company, did not apply the rule 
that 20 per cent of operating revenues is the proper proportion neces- 
sary to cover maintenance of way, structures, and equipment and de- 
preciation under average conditions, but allowed a greater percentage 
where the road was amall with relatively low gross corninge and the 
accrued depreciation was relatively large. 


Depreciation — mescrve fund — Additions and improvements — Sink- 
ing fund. 
10. An amount expended by a street railway company out of sur- 
plus earnings for additions and improvements, and the amount of 8 
sinking fund set aside to pay outstanding bonds, were held in effect 
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equivalent to a depreciation reserve fund, se long as the amounts were 
not capitalized. 
Depreciation — Street railroads — Amount. 

11. It is not necessary for a street railroad company to accumu- 
late a depreciation reserve or surplus fund equal to the entire amount 
of a depreciation of $110,000 as compared with sa investment of $400,- 
000, although due provision should be made. 


Return — Amount — Allowance for depreciation —Savings in econ- 
omtes in management — Financial depression. 

12. A street railway company was authorized to increase ita rates 
of fare so that additional revenue would be produced that would per- 
mit a 6 per cent return to its stockholders and an adequate allowance 
to be made for maintenance of way, structure, and equipment and de- 
preciation, taking into consideration savings to be effected by greater 
economies of operation, although earnings were affected by a financial 
depression, where it did not appear that the return, after proper de- 
ductions, would have been adequate if earning had been normal. 


Return — Normal earning power as basis for. 

13. The normal earning power of a public service corporation, so far 
as it can be ascertained, should in general be the controlling basis in 
adjusting rates. 

Constitutional law — Impairment of contracts — Restriction in rates 
in grant of location. 

14, A condition in an original grant of location by a town, restrict- 
ing the rate of fare to be charged by a street railroad company, is not 
valid and controlling as against the rate-making power vested in the 
Massachusetts Commission by the Public Service act. 

Rates — Charge for transfers — Length of ride. 

16. A street railway company was not justified in charging for 
transfers where the total length of ride secured by the privilege was no 
longer than the ride secured by the payment of a single fare upon other 
parts of the system where cars are routed through. 


Discrimination — Street railways — Sale of ticket books. 

16. A street railway company, on being authorized to sell books 
of 50 tickets for $2.75, each ticket good for a 6-cent fare, was required 
also to sell books of 18 tickets for $1, on the ground that it was de- 
sirable that such tickets should be made available upon payment of a 
eomparatively small sum. . ; 

Service — Reduction of fare zones — Abolition of transfers. 

17. A street railway company was authorized to reduce its fare 
zones on a branch line from two to one, and to abolish the privilege of 
transferring to the main line, where the reduction in zones offset the 
loss of transfers. 


[Auguat 19, 1915.} 


Norrcs of Norfolk & Bristol Street Railway Company relative 
to increase ‘in rates of fares and adjustment of fare limits and 


transfer privileges. Authority to increase cash fare from 5 to 6 
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cents, granted ; authority to sell ticket books, to change fare zones, 
and to abolish transfer privileges, granted in part; authority to 
charge for transfers, denied. 

Appearances: Robert H. Holt, Esq., for Norfolk & Bristol 
Street Railway Company; George R. Ellis for Board of Trade of 
Foxborough; Elbridge J. Whitaker for Selectmen of Walpole; 
F. I. Sherman for Board of Trade of Mansfield; James A. Hal- 
loran, Esq., for Selectmen of Norwood. 


By the Commission: The main line of the Norfolk & Bristol 

Street Railway Company runs from Railroad avenue in the town 
of Norwood, through Walpole, South Walpole, and Foxborough 
-to the railroad station in Mansfield, with a branch from Fox- 
borough to Wrentham and a shorter branch from Walpole to East 
Walpole. The main line substantially parallels lines of the New 
York, New Haven, & Hartford Railroad Company. The total 
mileage, computed as single track and including trackage rights 
of .29 of a mile over lines of the Bay State Street Railway Com- 
pany, is 22.02 miles. The tracks are very largely laid in the 
public streets, there being less than half a mile of private right 
of way. 

On March 12, 1915, this company filed with the Commission, 
in accordance with § 20 of chapter 784 of the Acts of 1913, 
notice of a proposed increase in passenger fares and adjustment 
of fare limits and transfer privileges, to take effect on May 1, 
1915. Briefly stated, it proposes, as stated in this notice: 

(1) To make the cash fare 6 cents for every ride within the 
limits of any fare zone. The present cash fare is 5 cents. 

(2) To charge 1 cent for every transfer issued. At present, 
no charge is made. 

(3) To sell ticket books containing 50 tickets, each ticket the 
equivalent of one cash fare, for $2.75 and books containing 100 
tickets for $5.50. At present, there are no tickets of this kind, 
but special round-trip workingmen’s tickets are sold at the rate 
of 15 cents each, six for 90 cents, which are good on the first two 
trips in the morning from South Walpole to East Walpole and 
on the 5 o’clock trip in the opposite direction at night. The 
regular fare for the round trip is 20 cents. Special round-trip 


tickets are also sold at the rate of 15 cents each, twenty-five for 
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$3.75, which are good at all hours between Foxborough and 
Wrentham. The regular fare for this round trip is also 20 
cents. Neither class of special tickets can be used on Sundays 
and holidays. 

(4) To sell for the use of school children, entitled by law to 
half-fare transportation, special ticket books containing 34 tickets 
for $1 and strips of ten tickets for 30 cents. At the present time 
strips of ten tickets are sold for this purpose for 25 cents. 

(5) To issue transfers so that passengers may ride from any 
point on the East Walpole branch to any point on the main line 
between Lake avenue in Walpole and the Norwood town line, 
and vice versa, for a single fare plus the 1 cent transfer charge. 
These transfers are given at present without charge. In addition 
transfers are issued without charge, so that passengers may ride 
between the Foxborough-Walpole town line and Diamond street, 
on the East Walpole branch, Walpole, and intermediate points 
for a single fare. Transfers are also issued so that passengers 
may ride from any point on the main line between the Mansfield- 
Foxborough and the Foxborough-Walpole town lines and any 
point on the Wrentham branch between its junction with the,main 
line and the Foxborough-Wrentham town line, and vice versa, for 
a single fare. 

(6) To establish fare limits as shown by colored lines on a 
blue-print plan filed with the Commission. 

The present limits or zones are as follows :— 


Main Line. i 

Norwood terminus to Lake avenue, Walpole .........sceceeres 5.25 miles 
Kendal street, yee to Beach street, Foxborough ........... 4.20 

Pine street, South Walpole, to Leonard street, Foxborough ...... 420 “ 
Foxborough-Walpole town line to Foxbo. ‘ough- -Mansfield town line 5.28 “ 
State Hospital, Foxborough, to Mansfield terminus ............ 4.00 “ 

Wrentham Branch. 
Foxborough Common to Vine street, Wrentham ...........ee00- 290 “ 
Foxborough-Wrentham town line to Wrentham terminus ...... 2.317 “ 
East Walpole Branch. 
Walpole Common to East Walpole .........ccccccccsccccceees 24 “ 


These zones overlap, so that on through traffic between Nor- 
wood and Mansfield only four fares, not five, are collected. It 
ig proposed, under the plan filed, to have one zone on the Wrent- 
ham branch with no transfer privileges, instead of the two 


present zones with the transfer privileges above described. It 
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is also proposed to eliminate the zone between the Foxborough- 
Walpole and the Foxborough-Mansfield town lines. This will 
not increase the number of fares for through traffic, but will make 
necessary the payment of an additional fare for a ride from any 
point on the main line between the Foxborough-Mansfield town 
line and Leonard street, Foxborough, to any point between the 
State Hospital, Foxborough, and the Walpole-Foxborough town 
line, or to any point between Pine street, South Walpole, and the 
Norwood terminus, and vice versa. 

After the filing of the above-mentioned notice the company, 
after conference with citizens of the towns affected, agreed to 
modify the proposed schedule of rates, and the Commission re 
ceived formal notification to that effect on June 21, 1915. The 
modification is as follows: 

“In addition to the ticket books and school children special 
tickets set forth in the notice, the company proposes to issue 
strips of ten (10) tickets for fifty cents, good for one ride within 
any fare limit when tendered for a carriage beginning at a point 
which the car is scheduled to pass before 8:30 a. Mm. and between 
the hours of 5 and 7 o’clock in the evening.” 

The company estimates that the changes proposed, including 
the above modification, will, if allowed and if there is no decrease 
in traffic, produce about $10,000 additional revenue per year. 
The total operating revenues for the year ended June 30, 1914, 
were $93,978.31. 

On April 27, 1915, the Commission suspended the opera- 
tion of the new schedule of fares until June 1, 1915, and later 
the time of suspension was extended to August 20, 1915, “unless 
otherwise ordered.” Public hearings were given on April 27th 
and May 8th, at which the company presented its case, and re 
monstrances were offered by selectmen, boards of trade, and cit- 
izens of certain of the towns affected. The Commission has, 
also, with the aid of its experts, made its own independent in- 
vestigation of the affairs of the company. 


History of the Company. 


The Norfolk & Bristol Street Railway Company is the suc- 
cessor of the Norfolk Southern Street Railway Company, which 


was organized under the general laws on November 27, 1897. 
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This latter company began operation in the spring of 1899, but 
on November 22, 1899, went into receiver’s hands. The liabili- 
ties at the time were as follows :— 





Capital Stock. oo4 sosckee ye ciawncliv des wsdeaeeeeex Gee eeekeee ets $200,000 
PUnded e006 oii es 68 eine RESO R ER CONES EROS o SOS pease 125,000 
Current Tia bilities cs é 6504.6 ise bot Si wie we oS G6 ee Ow eS 06 00 Oe aS 168,000 

TOte | ein 8 elas Sa wi nee Bica-w dae ee aS oe oak eae des eee’ $493,000 


The capital stock had been approved by the Board of Railroad 
Commissioners on February 10, 1898, and the bonds on May 31, 
1899. 

At the time of the receivership a syndicate was formed, 
made up of the following unsecured creditors of the road (from 
a letter of F. E. Snow to the Board, dated January 2, 1902): 
National Shawmut Bank, First Ward Nationa) Bank, First Na- 
tional Bank of Provincetown, American Loan & Trust Company, 
American Electrical Works. 

Their claims aggregated $98,194.18. This syndicate advanced 
money to the receiver on receiver’s certificates to permit him to 
continue the operation of the road—advancing in allt some 
$30,000 or $40,000 (record, p. 96). Later, interest on the mort- 
gage bonds was defaulted, and the road was sold, under order of 
the court, on October 9, 1901, to the syndicate for $190,000. 

It appears that this $190,000 represented the money advanced 
to the receiver, plus the amount paid by the syndicate to purchase 
the outstanding bonds, plus interest on the whole. In the Snow 
letter, above cited, it is stated that the syndicate’s investment in 
the road on the date of the letter was . 


Original unsecure claims ..........cccccccosseccoterevccens $98,194.18 
Interest on same, November 22, 1899, to January 1, 1902, at 5 

POE CONG: rae ccc rs ne Cie as so pee es meta ees ee eres 10,334.93 
Amount paid to purchase bonds plus amount advanced on re- 

ceiver’s certificates plus receivership expenses plus $5,000 con- 

tributed as cash capital to Norfolk & Bristol road, with interest 

at 5 per cent to January l, nave eu CCS ee se ee wed ec ewes eee ees 192,641.48 


$301,170.59 

In a later letter (dated March 12, 1902) Mr. Snow claimed 

additional expenditures, amounting to $2,500, for appraisats ane 

other incidental expenses, making a total investment, as claimed 
by the syndicate, of $303,670.59. 


The Norfolk & Bristol Street away Company was organized 
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on Oetober 23, 1901, and purchased the road from the syndicate 
for $345,000 under the provisions of chapter 381 of the Acts of 
1900. This act, now §§ 144-147 of pt. 3, chapter 463, Acts of 
1906, provides for the organization of new companies to take 
over street railway properties sold at receivers’ sales. It contains 
the following provision: 

“The total amount of the eapital stock of the company shall 
be fixed at an amount approved by the Board of Railroad Com- 
missioners, but which shall not exceed the fair cost, as determined 
by said Board, of replacing the railway and property so acquired, 
less the amount of any outstanding mortgages to which said rail- 
way ang property may be subject in the hands of the new com- 
pany.” 

This act was fully discussed in the Middlesex & Boston Rate 
Case, 2 Mass. P. S. C. R. pp. 119, 120 [1914], and it was there 
decided by the Commission that the purpose of the provision 
just quoted is “to permit the new corporation to have such amount 
of eapital stock and debts as should fairly represent the replace- 
ment cost of the property,” and that it makes illegal any debts 
incurred in excess of this amount and representing a part of the 
purchase price, and likewise any interest payments upon such 
debts. 

In this case the company, on November 5, 1901, petitioned the 
Board for approval of $200,000 stock and $150,000 bonds to be 
used to pay for the property purchased; but the bond petition 
was subsequently withdrawn without prejudice. The Board. 
after an appraisal by its engineer, E. K. Turner, fixed the re 
placement cost at $337,000, to which should be added $5.000 
cash capital contributed by the syndicate, and approved the issue 
of $200,000 stock on March 12, 1902. The balance of the pur- 
chase price was covered by an issue of $150,000 short-time notes 
(record, p. 98). 

It thus appears that the amount of stock and debts of the new 
company, allowing for the $5,000 cash capital contributed, ex- 
ceeded the replacement ‘cost of the property,. as determined bv 
the Board, by $8,000, and exceeded the total investment claimed 
by the syndicate by $46,329.41. Under the ruling in the Middle 
sex & Boston Rate Case, $8.000 of the floating debt incurred in 


the purchase was, therefore, iNegal. 
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But this is not all. Some time after the new company began 
operation, it was discovered that the rails and certain portions of 
the car equipment had been purchased by the Norfolk Southern 
on a conditional bill of sale, a fact unknown at the time of the 
receivers sale. The Lorain Steel Company, assignee of the 
Johnson company, the unpaid vendor of this property, sued 
the Norfolk & Bristol in tort for conversion, and the supreme ju- 
dicial court, on March 3, 1905, found (187 Mass. 500, 73 N. E. 
646) that the Steel company was entitled to recover $21,800 
plus interest from June 10, 1902. The return for that year 
shows that $20,408.13, representing the judgment on the rails, 
was charged to profit and loss. Since no surplus existed at the 
time, the actual cash was advanced by the syndicate on a note 
(record, p. 100). How the balance of the judgment was taken 
care of does not appear. 

From these facts it is evident that, when the ‘Board found the 
replacement cost to be $337,000, it included in its estimate prop- 
erty which had never actually been acquired by the company, 
which belonged to other parties, and which had cost $21,800. 
The actual “fair cost, as determined by said Board, of replacing 
the railway and property so acquired,” to use the language of 
the act, was really about $315,200, and not $337,000. Whether 
$21,800 of the debt incurred by the company in the purchase was, 
therefore, illegal, in addition to the $8,000 above mentioned, is 
a difficult question. It is unnecessary for the Commission to 
decide it, however, because of what subsequently took place. 

In 1908 the company effected a noteworthy reduction of liabili- 
ties. According to its statement, the earnings at that time were so 
low that it was deemed advisable, in order to facilitate a contem- 
plated issue of bonds, to reduce the floating liabilities to a certain 
extent, “so the holders of the notes canceled $69,000 of the notes 
and all of the accrued interest, which had accrued at that time, 
making a total cancelation of liabilities of over $140,000” (rec- 
ord, p. 6). The returns for the year ended September 30, 1908, 
show that $69,408.13 “notes payable” and $77,760.33 “accrued 
interest”? were credited to profit and loss during the year, a total 
of $147,168.46. It would seem that this cancelation effectively 


disposes of any question relative to illegal debt incurred at the 
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time of the purchase. It is interesting to note that the $46,329.41 
by which the stock and notes issued at the time of the purchase ex- 
ceeded the total investment claimed by the syndicate (see above), 
plus the $21,800 judgment on the rails and other property, very 
nearly equals the face value of the notes canceled. 

It appears that the company is still controlled, through the own- 
ership of stock, by the syndicate which was formed at the time of 
the receivership (record, p. 100). For a time, after the reorgani- 
zation, the road was managed by Stone & Webster, but since 1904 
the present management has been in charge. Up to the present 
time there has been no increase in fares. One reason for this may 
have been the fact that in the original grants of locations in some, 
if not all, of the towns, there were conditions restricting the com- 
pany to a fare of 5 cents within the town limits (record, p. 9). 
The following table shows the population in 1900, 1905, 1910, 
and 1915, of the towns in which it operates and the per cent in- 
crease in each case from 1900 to 1915 :— 





1900. 1905. 1910. 1915. | Per Cent. 





a eg ff fe 


Norwood ....ccccceeee 5,480 6,731 8,014 10,970 100.2 
Walpole 5.5... s-s ecw: 3,072 4,003 4,892 5,478 53.3 
Foxborough .......... 3,266 3,364 3,863 4,116 26.0 
Mansfield .......0.06- 4,006 4,245 5,183 5,765 43.9 
Wrentham ........65- 2,720 1,428 1,743 2,393 12.01 
LOtah) «icces decane 19,044 19,771 23,695 28,721 60.8 
1 Decrease. 


A part of Wrentham was set off as Plainville April 4, 1905, 
which accounts for the decrease of population between 1900 and 
1905. . 

No attempt has been made to carry on a freight and express 
business. From time to time, it appears, power has been sold, 
and in 1911 as much as $5,572.76 was received in income from 
this source. At present no power is being sold. 


The Company’s Income Record. 


The following table shows the results from the operation of the 
road, as shown by its annual returns, from the beginning of opera- 
tion after the receivership up to and including the year ended 


June 30, 1915:— . 
P.U.R.1915E. 
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This record shows that stockholders have never received any 
dividends except in the years 1912 and 1913, when 3 per cent 
was paid. Earnings steadily increased up to 1913, but have been 
falling off since that year. 


The Company's Investment Record. 
The book assets and liabilities of the company on June 30, 


1915, were as follows :— 


Norfolk & Bristol Street Railway Company—General Balance Sheet as of 
June 30, 1915. 








Assets 
Cost of Railway: 
Road and track <.é..6¢snawaseadsdaga et oheeueees $231,398.22 
Electric line construction ...........ceeseceees 51,507.72 
Miscellaneous equipment ...........cccereeees 292.70 
Total cost of railway owned ..............- $283,198.64 
Cost of Equipment: 
Cars and other rail equipment ................ 41,112.15 
Electric equipment of cars .........cc.sceeeees 49,823.35 
Total cost of eppment owned ........ Sac 90,935.50 
Cost of Land and sees 
Land and buildings .......... eee re inca es 40,982.71 
Power plant . eoeeeoetveea@soeagevpeee ee eeeeseseoesveaaeasueae @eee 59,140.88 
Total cost of land and buildings ........... 100,123.59 
Total cost of permanent property .......... 474,257.73 
Cash and Current Assets: 
COah: 5.in nieces cn bie Sasa wes amie ewes 1,019.95 
Accounts receivable .....cccscceesccore eee egies 700.52 
Unexpired insurance ............. one awenn 1,020.30 
Total cash and current assets .........000:; 2,740.77 
Miscellaneous Assets: 
Material and supplies ..... pose ater eisesisaas 5,226.36 
Sinking fund... 0. 6s cas saa nweceaee cnn seee 6,489.52 
Total miscellaneous assets .........esee8: 11,715.88 
Grand total ......... cc ccc cecccccoces $488,714.38 
Liabilities. 
Capital stock ............cccccccreccs Keawaae wee $200,000.00 
Funded debt ............ a boabiglaucavaverw bidecs-ocsceva areca st oe 200,000.00 
Current Liabilities: >" 4 
Salaries and wages ........cccceccvccsccceces $ 325.69 
Accounts payable .........cceece0ee iaieeea ee 1,422.29 
Total current liabilities ...........ceeseee- "1,747.98 
Accrued Liabilities: 
Taxes accrued and not yet due ..............-: 1,500.00 
Profit and loses—surplus ...... igsaeine ts Mae lta aids 85,466.40 
Grand total ........... (eeeta lenses $488,714.38 


P.U.R.1915E. 
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The records show that all of the stock arid all of the bonds were 
issued under the supervision and with the specific approval of the 
Board of Railroad Commissioners, as follows :— 
$200,000 original etock—approved on March 12, 1902. 

160,000 mortgage bonds Oetober 3, 1908. 


50,000 < . “« December ‘16, 1909. 
$400, 000 Total stock and bonds approved. 


There are no outstanding notes, and only the small current 
liabilities of less than $2,000. Since the date of the last bond 
issue, the returns indicate that the company has made permanent 
additions and improvements to its property costing $30,009. The 
funds for this purpose have been furnished from surplus earnings. 

The table included in the report of the Commission in the Blue 
Hill Case, decided July 31, 1915, shows that the book value of the 
permanent property of the Norfolk & Bristol per mile of track 
(all tracks computed as single track) is very low in comparison 
with the similar book values of other street railway companies in 
the commonwealth, amounting, as it does, to a total of only $21,- 
627 per mile. A further test of the validity and soundness of the 
company’s investment is afforded by the report of the engineer of 
the Commission dated August 9, 1915, and made a part of the rec- 
ord of the case. In this report he has estimated the cost of the 
property, starting with the cost of the original railway in its 
depreciated condition in 1901, estimated at the prices of material 
current in that year. The total cost of the property according to 
his estimate is $449,837.30, which is about $24,000 less than the 
total of “permanent investments” reported in the company’s bal- 
ance sheet. 

[1] In previous decisions, the Commission has taken the posi- 
tion that “under Massachusetts law capital honestly and prudent- 
ly invested must, under normal conditions, be taken as the control- 
ling factor in fixing the basis for computing fair and reasonable 
rates” (see Middlesex & Boston Rate Case, 2 Mass. P. S. C. R. 
pp. 111, 112, [1914]). Im this case the evidence is conclusive 
that the total capitalization in stocks and bonds issued with the 
approval of the Board of Railroad Commissioners represents 
“capital honestly and prudently invested,” and that this amount, 
$400,000, should be taken as the amount upon which a fair return 


must be reckoned, unless deduction should be made because of 
PU.R.1915E. 
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Zailure to make due provision for depreciation. This question 
was discussed by the Commission at some length in its recent deci- 
sion in the Blue Hill Case [ ante, 370]. As the failure of the Nor- 
folk & Bristol company to make adequate provision for depreci- 
ation (hereinafter considered) does not appeax. upon all the 
evidence to be due to the payment of unwarranted dividends or to 
be. otherwise attributable to mismanagement, in determining the 
revenues to which it is entitled allowance should be made, in 
accordance with the principle set forth in the Blue Hill Case, for 
un amount equal to a fair return upon the investment of $400,000 
without deducting the accrued depreciation. 


The Need for Additional Earnings. 


The income record given above in table A shows that the net 
divisible income each year since 1909 over and above operating 
expenses and fixed charges has been as follows :-— 


Year. Amount. | Per Cent on Stock. 

DOOD 538 eros pat cach tacw le ohn tian aiek $ 8,648.81 4.3 
JO10 (9 M06:) 5 oi65 bx eaiewwew ee ke eA weewes 3,216.77 1.6 

De De cess aa areca ie Genes Styne Data sae alg a ark 11,612.69 5.8 
WF ios aiena bed ek ke aut e tlay tee es wae ee 12,089.25 6.0 
US ees 5 tacea eigen ee we le oie bak Be oan 8,308.91 4.1 
OTA asserts te ele tne 6 cil We Genta ue wieace a are acne 64.08* 0.0 
BOG: Baal ee iecss bor teh ek el eh et Ee ae Ge 2,497.01 1.1 


As they stand, these figures indicate an inadequate return on 
the stockholders’ investment. The apparent net earnings shown 
above cannot, however, be taken as reflecting the actual financial 
results of the company’s operation, unless it appears that adequate 
provision has been made for the accumulation of proper depreci- 
ation reserve and other necessary surplus funds. It is important, 
also, to determine whether the net earnings have been reduced 
through unwise or improper expenditures, and to what extent the 
financial showing of the company might be improved by greater 
economies of management and operation. 

[2] (1) Expense in Connection with the Norwood, Canton, & 
Sharon.—The Norwood, Canton, & Sharon Street Railway Com- 
pay is a small road with about 6 miles of track, operating in ter 


ritory adjacent to the Norfolk & Bristol and connecting with it at 
P.U.R.1915E 
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Norwood. Counsel for the Norfolk & Bristol explaining its rela- 
tions with this company as follows: 

Sometime prior to January, 1913, Mr. Cavanaugh, as general 
manager of Norfolk & Bristol Street Railway Company, arrived 
at an understanding with the directors of the Norwood, Canton, 
& Sharon Street Railway Company under which it was provided 
that the Norfolk & Bristol would do the business of operating the 
Norwood, Canton, & Sharon. That is, it would allow Mr. Perry, 
its superintendent, and Mr. Cavanaugh to use a part of their time 
in managing and superintending the operation of the Norwovud, 
Canton, & Sharon. In return for this the Norwood, Canton, & 
Sharon was to pay the Norfolk & Bristol such sum per year as_ 
should thereafter be agreed upon, or if the parties failed to agree 
such sum as should be arrived at by arbitration. This was an in- 
formal oral understanding contemplating a subsequent incorpora- 
tion into a written agreement when the parties bad arrived at a 
settlement as to all the terms. 

Pursuant to this understanding Mr. Perry and Mr. Cavanaugh 
have exercised the duties of superintendent and manager of the 
Norwood, Canton, & Sharon since January, 1913. Mr. Perry has 
had charge of the employees of the Norwood, Canton, & Sharon, 
has kept account of their time, paid them, has supervised the con- 
duct of transportation, maintenance, and equipment. Mr. Cava- 
naugh has acted as manager, has kept books, certified bills, and 
has done the general acts of manager. So far, no payment has 
been made to the Norfolk & Bristol for these services, and no bills 
have been rendered therefor. It remains for the parties to arrive 
at an agreement as to what is a reasonable price to be paid for 
these services, and then the Norfolk & Bristol will charge the 
Norwood, Canton, & Sharon for them. This is really a source of 
income which is used to reduce the management expenses of the 
Norfolk & Bristol. 

Over the same period of time the Norfolk & Bristol has sold 
supplies to the Norwood, Canton, & Sharon, and has furnished it 
with cars in emergencies. All of the equipment rented and all 
supplies furnished have been charged for at definite rates and an 
itemized bill rendered each month which has been paid in due 
course by the Norwood, Canton, & Sharon. The total amount of 


the bills rendered from 1913 have been as follows: 
P.U.R.1915F. 
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January 1, 1913, to December 31, 1913, $518.74; January 1, 
1914, to December 31, 1914, $842.68. 

This arrangement is novel in its provisions. The statutes pro- 
vide, in the case of connecting street railway companies, that they 
“may contract that either company shall perform all the transpor- 
tation upon and over the whole or any part of the railway of the 
other,” but the terms of the contract must be approved by this 
Commission before it can be valid or binding. (Stat. 1906, chap. 
463, pt. 38, § 55.) They also provide that one company may 
permit another “to operate cars over its tracks to such extent and 
under such rules and regulations” as this Commission shall deter- 
mine to be “consistent with public safety” (Id. § 36). But thie 
arrangement does not fall in either category. Under it the Nor- 
wood, Canton, & Sharon has for two and one-half years been man- 
aged by the officers of the Norfolk & Bristol, and is in debt to the 
latter company for the services rendered. In reality, therefore, 
the operating expenses of the Norwood, Canton, & Sharon and the 
income of the Norfolk & Bristol have both been understated dur- 
ing this period by the amount of the reasonable compensation for 
these services. The salaries of Mr. Cavanaugh and Mr. Perry 
aggregate $6,000. Prorated on the basis of gross earnings, the 
share of the Norwood, Canton, & Sharon would be about $660 a 
year. The records show, also, that the Norfolk & Bristol charges 
the Norwood, Canton, & Sharon at the rate of 1.5 cents per car 
mile for rent of equipment, while it actually costs the Norfolk & 
Bristol at least 2.8 cents per car mile for maintenanee of equip- 
ment. The amount involved however, is trifling. 

While the matter is not of large consequence from the money 
point of view, the transactions between the companies have unr- 
doubtedly been carelessly handled. There was, we feel, no good 
reason for the failure to adjust relations on a cash basis from the 
start. It surely was not good business, in view of the financial 
status of the Norwood, Canton, & Sharon, to allow matters to 
drift for so long a time without any adjustment at all. It is 
clearly incumbent on both companies to reach a speedy agreement, 
to settle past accounts, and to adjust their relations on a definite 
cash basis for the future, so that the true operating expenses, on 
the one hand, and the true income, on the other, may appear. 


Any such contract should, in otr judgment, be in writing, and 
P.U.R.1915E. 
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should be filed with the Commission. Notice to that effect will 
be given by the Commission to the operating companies in the 
commonwealth. 

[3] (2) Relations with the East Taunton Street Railway 
Company.—It also appears that there are numerous intercompany 
transactions between the Norfolk & Bristol and the East Taunton 
Street Railway Company, a small company operating about 114 
miles of traek, of which the general manager of the Norfolk & 
Bristol (M. A. Cavanaugh) is president. In that capacity he re- 
ceives a salary of $400 a year, but states that he gives litile time 
tothe work. From time to time equipment is rented and supplies 
sold to the East Taunton by the Norfolk & Bristol, for which 
monthly accounts are supposed to be rendered. These transac 
tions, also, have been handled carelessly. They are not recorded 
in the books, except in the cash book when payments are made.by 
the East Taunton company. Under such a system it would be 
strange if errors did not frequently occur; and there is, indeed, 
evidence that the Norfolk & Bristol has not always been properly 
reimbursed for the supplies which it has furnished (see report of - 
the chief accountant of the Commission dated August 3, 1915, 
and made a part of the record of the case). The Commission 
recommends that all charges against the East Taunton company 
or the Norwood, Canton, & Sharon company, or any other com- 
pany, be entered in explicit form in the journal, and posted to a 
ledger account. The interrelations of ownership and manage- 
ment of these companies are such as to demand that accurate and 
proper methods of accounting be employed for all intercompany 
transactions. . 

[4] (8) The Salary of the General Manager.—At the public 
hearing some comment was made in regard to a charge of $9,600 
to profit and logs in 1913, representing an adjustment of back 
salary of the general manager. The company’s explanation is as 
follows: 

“Mr. Cavanaugh took charge of the road in 1904, but the 
amount of his salary was not determined. During the first four 
years he received two thousand dollars ($2,000) per year, and 
during the next four years he received thirty-six hundred dollars 
($3,600) per year. Im 1912 it was agreed that his salary should 


be four thousand dollars ($4,000), and the difference between 
P.U.R.1915E. 
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that amount and what he had already received was made up by 
the payment of nine thousand six hundred dollars ($9,600), 
which appears in the accounts of 1913. This was charged to 
profit and loss as a proper deduction from that part of the surplus 
which represented accumulated earnings.” 

In view of the size of the company and its low earnings, this 
payment may be open to criticism, but inasmuch as it was made 
out of surplus funds, it has no direct bearing upon the present 
need for additional earnings. Criticism was also made of the size 
of the salary. It is undoubtedly somewhat large, as salaries in 
- such small companies go. 

[5] (4) Automobile Expenses—The company owns one 
three-ton motor truck, one Carhartt runabout, one Carhartt five- 
passenger touring car, and one Pierce-Arrow seven-passenger 
touring car, costing respectively $1,525, $1,120, $2,300 and 
$1,506. Part of these costs were charged to new equipment and 
part to operating expense. The total charge for maintenance of 
the company’s automobiles, including insurance, was $1,604.80 
* in 1914 and $2,262.49 in 1915. Both touring cars are kept, we 
are informed, at 162 Harrishof street, Boston, the residence of 
Mr, Cavanaugh. 

It is apparent that the company is overloaded with unnecessary 
automobile equipment. Automobile depreciation is very rapid, 
and maintenance charges are so large that the number of auto- 
mobiles purchased should be carefully restricted to the needs of 
the service. The purchase and use of automobiles by the officials 
of most well-managed municipalities are surrounded with salu- 
tary restrictions. A similar standard in the interest of the 
economical management of their properties must be required of 
public service companies. Judged bv the needs of the service and 
the practice of other companies, the motor truck and the runabout 
kept on the company’s premises at Foxborough are sufficient for 
all legitimate requirements of the Norfolk & Bristol company. If 
the company’s automobile equipment were confined to these cars 
it would result in an annual saving in maintenance and depre- 
ciation charges of not less than $1,500 to $2,000. 

- [6] (5) The Company’s Accounting Methods.—Notwith- 


standing the facts that a majority of the entries in the company’s 
P.U.R.1915E, 
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books are correctly made, there is evidence of carelessness and 
lack of knowledge of the classification prescribed for street rail- 
way accounts. Certain payments have been made without 
vouchers, and some of the vouchers are so lacking in explicit in- 
formation as to be of little value. Specific instances are given in 
the report (above mentioned) of the chief accountant. The com- 
pany’s accounts for the year ended June 30, 1915, also show 
thirteen monthly payments to the general manager, instead of 
twelve. As there does not appear to be a lap-over from the 
previous year, the last monthly payment obviously belongs to the 
year beginning July 1, 1915. By reference to the last annual re- 
turn submitted, it appears, also, that the company neglected to 
report the number of automobiles owned, although it mentioned 
the auto truck. All automobiles should be entered in the returns 
under miscellaneous equipment. 

The chief accountant has made an analysis of the company’s 
returns for 1914 and 1915, and has found a large number of cases 
where distributions have been incorrectly made as between prop- 
erty charges and operating expense, and also between the different 
subdivisions of operating expense. These errors of distribution 
need not be described in detail, as they are explained in his 
report, which, as already stated, is a part of the public record of 
the case. Specific mention, however, should be made of the fact 
that the entire salary of the general manager, and a portion of the 
salary of the superintendent, has been charged to maintenance. 
The ealaries of these two officials should clearly be charged to 
general and miscellaneous expense, in accordance with the uni- 
form system of accounts for electric railways prescribed by the 
Interstate Commerce Commission. The company’s allocations of 
these salaries to maintenance has, to that extent, swollen the 
amount properly chargeable to the maintenance account. The 
following table, prepared by the chief accountant, shows the com- 
pany’s returns for 1914 and 1915 as eompared with the corrected 


amounts under each subdivision of the classification :— 
P.U.B.1915E. 
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Comparative Income Statement of the Norfolk & Bristol Street Railway Com- 

pany . for the Years 1914 and 1915, Showing the Operating Accounts as 

istributed by the Company Compared with a Distribution as Per the 
Classification Effective July 1, 1914. 





































1914 1914 1915 1915 
As per As per 
As per As per Figures | Classifica- 
Returns of | Classifica- | Submitted one 
Company. | tion July 1. b tive July l,. 
2 Company 1914. 
Gross operating revenue . | $93,978.31 | $93,978.31 | $88,435.10 $88,435.10 
Operating Expenses. 
Way and Structures: 
Superintendence ...... 4,000.00 468.00 
Maintenance of way . 6,077.65 6,067.50 4,355.26 4,247.16 
Maintenance of electric 
ROB. 65 iis aves cae’ 1,870.19 1,870.19 1,740.85 1,740.85 
Buildings and structures 257.98 257.98 362.65 362.66 
Total maintenance of 
way and structures| 12,205.82 8,195.67 6,928.76 6,350.66 
Equipment: 
Superintendence ...... 1,890.78 348.00 
Maintenance of power 
equipment .......... 542.77 
Maintenance of cars and 
locomotives ........ 6,404.49 4,334.49 4,113.95 4,113.96 
Maintenance of electric 
equipment ......... 6,100.91 6,100.91 3,818.85 3,818.85 
Miscellaneous equipment 
expenses ........... 1,410.87 200.79 2,396.47 
Depreciation ......... 2,070.00 2,167.49 2,167.49 
Total maintenance of 
equipment ....... 16,349.82 | 12,706.19 | 12,844.76 10,100.29 
Power: 
Maintenance of power 
equipment .......... 542.77 166.66 
Power plant employees} 4,080.80 3,756.80 3,760.84 3,436.84 
Fuel for power ....... 11,352.05 11,352.05 9,786.06 10,092.15 
Other power supplies : 
and expenses ..... ‘ 138.59 138.59 111.92 
Power purchased ...... 381.40 381.40 642.87 
Total power expenses; 15,952.84 16,171.61 13,546.90 14,440.44 
Transportation : 
Superintendence ...... 468.00 
Conductors and motor- 
MON schsvine testes 22,398.71 | 22,398.71 | 21,109.94 21,109.94 
Miscellaneous expenses . 4,708.34 3,419.34 4,150.02 4,362.10 
Total transportation 
expenses ......... 27,107.68 | 26,818.05 | 26,727.96 26,472.04 








P.U.B.1915K. 
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Comparative Income Statement of the Norfolk & Bristol Street Railway Com- 

any for the Years 1914 and 1915, Showing the Operating Accounts as 

Distributed by the Company Compared with a Distribution ag Per the 
Classification Effective July 1, 1914.—Continued. 





1914 1914 1916 1915 
As per As per As per As per 
Returns of| Classifica-| Figures | Classifica- 


Company.} tion July 1.{ Submitted | tion Effec- 
by tive July 1, - 











Company. 1914. 
General and miscellane- 
ous: 
General expenses ..... 2,458.48 8,181.96 8,170.97 8,524.72 
Injuries and damages . 1,054.49 1,054.49 2,299.85 2,299.65 
Insurance ............ 3,414.23 1,185.00 1,185.01 1,185.01 
Store, garage and stable 
expense ...........- 1,494.10 2,138.74 
Rent of tracks and ter- 
minals .........0. 704.73 704.73 1,108.13 450.26 
Total general expenses| 7,631.93 12,620.28 12,757.96 14,607.58 
Tetal operating ex- 
penses ........... 79,247.46 | 75,611.80 | 71,804.34 70,971.01 
Net operating revenue} 14,730.85 | 18,466.51 16,630.76 17,464.09 
Miscellaneous income: 
Interest on deposits ... 269.51 269.51 116.17 116.17 
Interest on ds in je 
sinking fund ........ 200.00 200.00 
Total miscellaneous 
imcome .........¢: 269.51 269.51 316.17 316.17 
Gross income less 
operating expenses} 15,000.36 18,736.02 16,946.93 | 17,780.26 
Deductions from income: 
Taxes on real and per- 
sonal property ...... 1,045.43 1,045.43 
Taxes on earnings .... 1,969.34 1,969.34 3,068.44 3,068.44 
Miscellaneous ......... : 49.67 . 49.67 
Interest on funded debt! 10,000.00 {| 10,000.00 | 10,000.00 10,000.00 
Total deductions ....| 13,064.44 | 18,064.44 | 18,068.44 18,068.44 
Net divisible income} 1,935.92 5,671.58 3,878.49 4,711.82 
Grogs operating revenue .| 93,978.31 | 93,978.31 88,435.10 $8,435.10 
ating expenses :....{ 79,247.46 | 76,511.80 | 71,804.34 70,971.01 
Percentage of operating 
expenses to operating 
TOVENUE ......00000: 84.32 $0.35 $1.19 80.25 
Maintenance of way ....| 12,205.82 8,195.67 | 6,926.76 6,350.66 
Maintenance of equipment} 16,349.82 12,706.19 12,844.76 | . 10,100.29 
$28,555.64 .| $20,901.86 | $19,771.52 | $16,450.95 
Per cent of gross revenue 30.38 22.24 | 22:36 18.60 


[7] Other criticisms of the accounting methods havé been 
made by the chief accountant. It is evident that the books, in 
their present form, are unsuited to show the operating accounts 
as they appear in the classification adopted by the Commission as 
of July 1, 1914; and it is recommended that a new set of books 
be opened by a competent auditor which will contain all the ac- 
counts necessary to furnish correctly the information now re- 
quired in the annual return. Vouchers should also,.in.the future, 
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be issued for all payments, should be in sufficient detail to explain 
the transactions involved, and should be approved by the superin- 
tendent or the treasurer of the company before payment is made. 

[8] The present bookkeeper of the company receives a salary 
of $10 a week, and an additional sum of about $90 has been paid 
_during the year 1915 for services in connection with the keeping 
of the books. For an additional expenditure of three or four 
hundred dollars a year the services of a bookkeeper who could 
properly handle the accounts of this small company could easily 
be obtained. The employment of a competent bookkeeper would 
make possible various economies which would more than offset 
the additional expenditure required. The Commission recom- 
mends that such an appointment be made as soon as practicable, 
and that all the company’s current books of account be kept on its 
premises at Foxborough. A correct method of accounting by 
public service companies is a fundamental requirement for proper 
public regulation, especially where, as in this commonwealth, the 
investment rather than the reproduction cost is taken as the con- 
trolling basis for fixing rates. 

[8-13] (6) Maintenance Expense.—It was urged that the 
maintenance charges of the company have been abnormally high 
during the past few years, especially in 1914, and that they are 
likely to decrease, thus leaving a larger margin available for 
dividends. The returns of the company for the thirteen years 
from 1902 to 1914, inclusive, and advance figures furnished by 
the company for the 1915 year, show the following expenditures 
for maintenance of way and structures and maintenance of equip- 
ment, stated in dollars and in percentage of operating revenue :— 





Table D. 
Maintenance | Maintenance 
Year. of way and of Total. Per Cent. 
Structures. | Equipment. 

1902 icdwewkablieseed $ 2,190.72 $ 3,655.45 $ 5,846.17 14.82 
PROS» oo: oie wiae'e die o's aie 2,723.47 4,804.74 7,528.21 13.76 
5004 Genie oe iare ees 3,955.29 11,169.22 16,114.51 30.02 
1906. ccswwsdceees’ 14,287.89 9,951.66 24,239.55 43.50 
POOG icavtce ng Gates as ene 13,902.81 11,442.32 25,345.13 37.20 
1 ee 7 5266.42 6,701.20 13, 957.62 20.22 
1908: 6. cacewasecex is 3,212.08 2,796.22 6,008:30 8.51 
WOOD 6:82 oe Sercatie nwa 4,156.09 7,543.98 11,700.07 15.56 
1910 (9 mos.) ...... 3,551.13 8,782.51 12,383.64 21.68 
DE Es pia ameeee edie ee 10,618.69 10,674.22 21,292.91 23.26 
108 F ecaween reese 11,883.09 14,922.75 26,805.84 28.70 
SOLS ico ewiesin eyes sre 10,894.68 15,636.50 26,530.18 27.63 
FOL so cewiew eB ewe es 12,205.82 16,349.82 28,555.64 30.38 
LONG cc vous ens teen 6,926.76 12,844.76 19,771.52 22.36 
Averages ........... 7,697.49 9,804.60 17,502.09 24.43 
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It appears from table C, given above, that the company’s 
reports for the years 1914 and 1915, as corrected by the chief 
accountant of the Commission, would show a total maintenance 
expense for 1914 of $20,901.86, instead of $28,355.64, and for 
1915, $16,450.95, instead of $19,771.52, as reported by the com- 
pany. While it has been impracticable to make a similar detailed 
investigation of the company’s accounts for previous years, there 
can be no question that many of the amounts and percentages 
which appear above in table D do not reflect true maintenance, as 
they include expenditures which should have been otherwise class- 
ified. 

Twenty per cent of operating revenues is sometimes taken as 
arough estimate of the proportion necessary to cover maintenance 
of way, structures, and equipment and depreciation under average 
conditions. (See the discussion of this question in the Blue Hill 
Case decided by the Commission July 31, 1915.) Upon this 
assumption it would seem that if the returns of the Norfolk & 
Bristo] were correct, it had made adequate provision for this pur- 
pose. The company’s returns, however, for the reasons above 
stated, cannot bé considered a trustworthy guide in this respect. 
Moreover, this test applies only to that form of depreciation which 
arises from wear and tear, and is at best rough and inaccurate. 
It is particularly questionable when applied to a small road with 
relatively low gross earnings. 

The company had accumulated no depreciation reserve, as:such, 
until 1915, when the sum of $2,167.49 was charged to that ac- 
count. The returns, however, indicate that the company since 
the date of the last bond issue [December 15, 1909] has made 
additions and improvements to its property, costing $30,009 out 
of surplus earnings.” This amount, as well as the smaller amount 
charged by the company to the maintenance account, but repre- 
senting in fact additions and improvements, is really equivalent 
0 a depreciation reserve fund so long as it remains uncapital- 
wed; and the same is true of the sinking fund, amounting to $6,- 
489.52, which has been set aside for the payment of the outstand- 
ing bonds, and which must be increased at the rate of $2,000 per 
year until the date of their maturity, in 1928. The report of the 


engineer of the (‘ommission, already referred to, estimated the 
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depreciation as of June 1, 1915, at $165,782.64, divided as fol- 
lows :-— 


RaW ye «ee ain ocrsnd eee SG % Sie sk Sew Wee eae Mae Se ew Rear a oie $ 88,566.37 
Equipment ........cccccccccccccccccces ie Gaerh wie de eiane eee Shoes 27,370.00 
Joand, DUNGITIPs, CLC. o.5is6ivid ew tied 0S 66 Kicite es NW a WO RES CRE See 49,846.27 

$165,782.64 


This is an outside estimate based on observation of the prop- 
erty. A deduction of this amount from $449,837.30, the en- 
gineer’s estimate of total cost, would make the depreciated value 
$284,054.66. As compared with the capitalization of $400,000, 
the total depreciation on this basis amounts to $115,945.34, and 
this amount is partially offset by the sinking fund of $6,489.52 
and the depreciation reserve of $2,167.49, already referred to. 
Despite the fact, therefore, that the company, out of its total net 
earnings, has paid out only $6,000 in dividends to its stock- 
holders, and has apparently turned back over $30,000 into the 
property, it appears that the property may have depreciated in 
value to the amount of nearly $110,000 as compared with the in- 
vestment of $400,000. 

The accumulation of a depreciation reserve or surplus fund 
equal to the entire amount of the estimated depreciation is 
perhaps more than good business policy necessarily requires; but 
the evidence demonstrates, we think, that while the Norfolk & 
Bristol has made :ome provision for depreciation, it has not made 
due provision. 

The inspection department of the Commission reports that the 
track, rolling stock, and power equipment are in fair condition. 
The power station, it appears, is not only well designed but very 
well maintained. The following is an extract from a report of 
that department in regard to track conditions, which has been 
made a part of the record of the case: 

“The track was originally built in 1898 and is in fair condition 
generally. The records of the company in regard to the renewals 
of ties, poles, etc., are very incomplete, but it would appear that 
about one half of the original poles are still standing, and it seems 
probable that a very large proportion of the original ties are still 
in the ground. Practically no rails and only a small proportion 
of the trolley wire have been renewed. Some parts of the roa: 


bed need new ballast.” 
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The department estimates about $14,000 as the average expen- 
diture which should henceforth be made each year for several 
years to come “in order to maintain tracks and overhead struct- 
ures in a safe and proper condition.” 

The average expenditure of the company for maintenance and 
depreciation of equipment during the past two years has been 
about $11,000. We are of the opinion that an annual expenditure 
of not less than that amount is necessary in the future in order to 
maintain the equipment in good operating condition. It may be 
assumed, therefore, that the company should hereafter expend 
about $14,000 a year for maintenance of way and structures, and 
about $11,000 for maintenance and depreciation of equipment, 
which would represent a total maintenance expense of $25,000 a 
year. The importance of proper expenditures for. maintenance 
and due provision for depreciation cannot be too strongly empha- 
sized. As the Commission said in the Middlesex & Boston Rate 
Case, 2 Mass. P. §. C. R. p. 184 [1914]: “Depreciation is as 
much an operating charge as are the wages of motormen. If 
ignored, financial ruin is certain to result.” 

The corrected returns of the company for 1914 and 1915, given 
above in table C, show for the year of 1914 a surplus of $5,671.58 
after the payment of maintenance charges to the amount of $20,- 
901.86, and for the year 1915 a surplus of $4,711.82 after the 
payment of maintenance and depreciation charges to the amount 
of $16,450.95. It appears, therefore, that if the company had ex- 
pended $25,000 a year for maintenance and depreciation during 
the past two years it would have shown a deficit for that period of 

2,263.79, or $1,131.89 a year. 

In order to make up this deficiency and to permit of a 6 per 
cent return to its stockholders, the company must show an increase 
of more than $13,000 over its average net earnings for the past 
two years. If it be assumed that a reduction of the company’s 
automobile expenses and a proper adjustment of its relations with 
the Norwood, Canton, & Sharon Street Railway Company, to- 
gether with other possible economies of operation, would effect a 
saving of about $2,500 a year, the company would appear on 
this basis to be entitled to an additional revenue of something 
over $10,000 a year. 


It was urged at the hearing that the company is suffering at 
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the present time from the effects of a period of financial depres- 
sion, and that the exigencies of a temporary situation at this time 
ought not to be regarded as a reason for permanent increase in 
rates. There is some force in the contention. In its report on 
“Transportation in the Metropolitan District,” made to the gen- 
eral court on April 9, 1915, the Commission said :-— 

“Tn the first place, without undertaking to analyze or pass judg- 
ment upon the present financial condition of the Boston elevated 
company, it seems clear that the disturbance in genera] business 
conditions which has been prevalent makes present results from 
the operation of that company an untrustworthy guide as to its 
underlying financial strength. It would be unwise to base any 
conclusion as to the need for a revision of fares upon a showing 
made in a period of general] financial depression, and still more 
unwise to adjust such a revision to the apparent exigencies, if 
there be any, of a situation which may be temporary only.” 

Broadly speaking, we hold that the normal] earning power of a 
company, so far as it can be ascertained, should in general be the 
controlling basis in adjusting rates. Abnormally good earnings 
in times of special prosperity ought not to be taken as a basis for 
ordering reductions in rates, nor should abnormally poor earnings 
in times of financial depression be taken as a basis for confirming 
increases. 

In this case, however, while prevalent financial conditions have 
no doubt been one reason for the poor showing in 1914 and 1915, 
the evidence does not indicate that the return to the stockholders, 
allowing for depreciation and an accumulation of proper surplus 
funds, would have been adequate if the earnings had been more 
nearly normal. With a steady increase in population in the terri- 
tory served, and improving business conditions, and with econo- 
mies in operation or management, it is possible that the company 
could in the future earn an adequate return without an increase 
in rates; but the Commission upon the evidence would not be 
justified in refusing an increase because of such speculations. 
The opportunity to reduce rates at any time if earnings prove 
excessive is, of course, always open. 

Upon the evidence, therefore, the Commission finds that the 


need of additional earnings has been demonstrated. 
P.U.R.1915F. 
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The Six Cent Fare. 


The company proposes to substitute for the present 5-cent fare 
a 6-cent regular cash fare, a 5} cent ticket fare at all hours of the 
day, and a 5-cent workingmen’s ticket fare at specified hours in 
the morning and evening. It also proposes to change somewhat 
the present arrangement of fare zones, to restrict present transfer 
privileges, and to charge 1 cent for every transfer issued. 

The company has estimated the additional revenue likely to 
be derived from these changes at a trifle less than $10,000 per 
year. The estimate is based on the fares collected in the year 
ended December 13, 1914, and is made up on the assumption that 
the changes will not produce a decrease in traffic. There is evi- 
dence that this assumption is likely to prove incorrect. Data 
collected by the Commission show that, where companies have 
changed from 5 to the 6-cent unit, traffic has usually fallen off. 
The following table shows the number of revenue passengers 
carried by such companies in the year before and in the year 
after tl change was made: 





Before. After. 
Blue HL -20.44. cuss oak Oe eae cee eee ew eee wee wens 1,680,543 | 1,525,154 
Boston & Worcester ....... Cie whee ee eu wus etre ad 11,143.040 | 10,481,902 
Brockton & Plymouth .........cccceccsccsseecens 2,255,320 | 1,856,723 
Concord, Maynard, & Hudson ........-.00eeseee0s 1,146,088 969,6211 
Connecticut Valley ...........cccceeees are: a Srae: bate 3,714,765 | 3,357,8578 
Lexington & Boston ......ccccececscecscecscecaes 2,766,618} 2,688,114 
Newton & Boston ........ 00. c cc cee scree ccevceese 1,402,385 | 1,315,947 


15 mos. at 5 cents; 7 months at 6 cents. 
23 mos. at 5 cents; 9 months at 6 cents. 


While there may have been other contributing causes in certain 
of these cases, this table supports the theory that a 6-cent fare de- 
creases trafic. 

It is, of course, impossible accurately to forecast the result of 
a change in fares, such as is proposed, but the company’s estimate, 
apart from the question of traffic, seems to have been made up on 
reasonable assumptions. It has been assumed, for example, that 
40 per cent of the passengers carried will use the workingmen’s 
tickets in the morning and evening, and that 25 per cent of the 
remainder will use the 54 cent tickets. In view of the facts above 
stated, the Commission is of the opinion that the change will not 


result in an increase of earnings in excess of $10,000, and that 
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it is, indeed, most unlikely to reach that point. Nor do we feel 
that such an increase, upon the evidence, is unjust or unreason- 
able. So far, therefore, as the essential features of the proposed 
new schedule are concerned, they have the approval of the Com- 
mission. 


The Restrictions in the Location Grants. 


[14] It has already been stated that the original location 
grants in most, if not all, of the towns in which the road operates, 
contain clauses restricting the fare to 5 cents for any ride within 
the limits of the town. The clause in the grant in the town of 
Walpole (a copy of which has been made a part of the record of 
the case) reads as follows: 

“29. The rate of fare shall not exceed the sum of 5 cents for 
any distance in one continuous trip within the limits of said town 
for any passenger.” 

Counsel for the town of Walpole have asked us to make a defi- 
nite ruling with respect to the legal force and effect of thas provi- 
sion. The question was fully discussed by the Commission in the 
Middlesex & Boston Rate Case, 2 Mass. P. S. C. R. pp. 102—105 
[1914], and it will suffice to repeat the ruling made in that case: 

“The Commission rules as a matter of law that any alleged con- 
ditions or limitations as to fares contained in original grants of 
locations, or growing out of agreements or attempted agreements 
between municipal authorities and the petitioning railway com- 
pany or any of its antecedent constituent corporations, are not 
valid and controlling as against the rate-making power now vested 
in this Commission by the Public Service act.” 


The Minor Changes. 


While, as above stated, the essential features of the proposed 
new schedule have the approval of the Commissign, the case is not 
so clear in regard to some of the minor changes which are pro- 
posed. 

[15] (1) The Charge for Transfers—The company proposes 
to make a charge of 1 cent for every transfer issued. It does not 
estimate that the total revenue from this source will exceed $500 
per year, and the reason for charge was stated by the super- 


intendent, Mr. Perry, as follows (record, p. 33): 
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Q. Will you tell the Commission why you want to charge 1 
cent ? 

A. We want to put a cash value on the transfer and add to the 
revenue. We find a great many people will take a transfer and 
not use it. They simply get it because somebody else gets one. A 
great many times you will see transfers in the street, and often 
you will find them on the car floora, 


Transfer privileges are granted because of the necessity of 
changing cars at certain points. If the total length of ride which 
can be secured by the use of such a privilege is no longer than can 
be secured upon other parts of the system, where cars are routed 
through, we fail to see justice in charging for the transfer. It 
would mean that a passenger using such a transfer would be sub- 
ject to two additional burdens in comparison with a passenger on 
a through route; first, the necessity of changing cars and second 
the charge for the transfer. In this case, the two transfer privi- 
leges which the company proposes to grant in connection with the 
East Walpole branch would give a total length of ride of 3.1° 
miles in one direction and of 4.73 in the other. These distances 
are about the same as the distances between fare limits on the 
main line. Under these circumstances we think that the transfer 
charge is not justified. 

[16] (2) The Sale of Ticket Books.—The company proposes 
to sell books of 50 and 100 tickets, good at all hours of the day, at 
the rate of 54 cents each. The purpose of these tickets, presum- 
ably, is to encourage traffic and give persons residing on the line 
and using it frequently an advantage over more infrequent users. 
Under the system proposed, however, this advantage is open only 
to persons who are in a position to invest, at one time in at least 
50 of those tickets. While this is not clearly unreasonable, we 
feel that it is desirable, as a uniform principle, that special tickets 
like these should be made available upon payment of a compara- 
tively small sum, and that the company in this case should sell 
books of 18 tickets for $1 as well as books of 50 tickets for $2.75. 
It should be said that this change will probably have the effect of 
increasing the use of these tickets and of reducing to that extent 
the increase in income expected by the company from the new 


rates. 
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[17] (3) The Change in Fare Zones and Abolition of 
Transfer Privileges.—The company proposes, in the first place, 
to reduce the number of fare zones on the Wrentham branch from 
two to one, and to abolish the present transfer privileges between 
the Mansfield-Foxborough and Foxborough-Walpole town lines 
and the Wrentham town line, believing that the distance from 
Foxborough to Wrentham is “not long enough to justify that con- 
tinuing as a two-fare zone at'6 cents” (record, p. 1386). This 
change, we think, is reasonable. The reduction in the number of 
zones fairly offsets the loss of transfer privileges. 

In the second place, the company proposes to abolish the present 
fare zone from the Mansfield-Foxborough to the Foxborough-Wal- 
pole town line, and also to do away with the present transfer 
privilege between the Foxborough-Walpole town line and Dia- 
mond street, Walpole, on the East Walpole branch. It appears 
that these changes will have a trifling effect upon the company’s 
revenue, and that they are proposed largely from the point of view 
‘of convenience. The necessity for them has not, in the opinion of 
the Commission, been sufficiently demonstrated. If in the future, 
the company wishes to make these changes, and believes that it 
can present to the Commission convincing reasons therefor, the 
opportunity is, of course, open at any time. 


ORDER. 


Notice of the Norfolk & Bristol Street Ratlway Company relative 
to increase in rates of fares and adjustment of fare limits and 
transfer privileges. 

It appearing that on April 27, 1915, an order was entered sus- 
pending until June 1, 1915, the rates and charges stated in the 
schedule described in said order; and that said rates and charges 
were further suspended to August 30, 1915, by successive orders 
dated respectively May 25, 1915, June 28, 1915, and July 29, 
1915; and— 

It further appearing that a full investigation of the matters 
and things involved has been had, and that the Commission on the 
date hereof has made and filed a report containing its findings of 
fact and conclusions thereon, which said report is HOreDy referred 
to and made a part hereof; it is— 


Ordered that the Norfolk & Bristol Street Railway Company 
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be hereby notified and required to establish on all its lines, within 
thirty days of the date hereof, upon not less than five days’ nctice 
to the Commission and the general public by filing and posting in 
@ conspicuous manner in its waiting rooms and cars, in the man- 
ner prescribed in § 20 of chapter 784 of the Acta of 1913, a 
schedule readjusting its rates and fare limits for the transporta- 
tion of passengers in accordance with its petition filed with this 
Commission on March 12, 1915, and modification thereof filed 
June 29, 1915 (providing for the issue of certain limited tickets), 
except in the following particulars: 

1. Substitute in lieu of the proposed one hundred-ride ticket 
book for $5.50, a strip or book of eighteen tickets to be sold for 
$1, each ticket to be good for one 6-cent cash fare at any time. 

2. Continue the existing fare zone between the Walpole-Fox- 
borough town line and the Foxborough-Mansfield town line. 

3. Eliminate the proposed charge for transfers. 

4, Continue the existing transfer arrangement between the cor- 
ner of Beach and North streets in the town of Foxborough and 
the corner of East and Diamond streets in the town of Walpole. 

It is— 

Further ordered that the Norfolk & Bristol Street Railway 
Company be and is hereby notified and required to cancel the 
rates and charges and changes of fare limits, and transfer privi- 
leges stated in the schedule specified in said orders of suspension, 
so far as they are inconsistent with the basis of fares herein 
prescribed. 

_ It is— 

Further ordered that a copy of this order be filed with said 
schedule at the office of the Commission, and a copy hereof be 
forthwith served upon the Norfolk & Bristol Street Railway 
Company. 





TEXAS COURT OF CRIMINAL APPEALS, 


EX PARTE SULLIVAN, 
[No. 3506.] e 
(— Tex. Crim. Rep. —, 178 8. W. 537.) 


Automobiles — Jitneys — License fee — Occupation tax. 
1. A license fee of $10 per annum for a 5-passenger jitney requiring 
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constant police surveillance, exacted under an ordinance enacted under 
express charter authority which does not authorize the levying of an 
occupation tax, is not an occupation tax and is not unreasonable in 
amount, although a license receipt is headed “City Occupation Tax,” 
where the receipt was issued under a different automobile ordinance on 
an old blank showing on ita face that it was the form used in issuing 
a liquor tax license. 


Automobiles — Jitneys — License ordinance Who may question va- 
lidity. 

2. An operator of a jitmey cannot be heard to complain that a 
license fee varying from $10 to $30 according to the number of paseen- 
gers carried in a car is an occupation tax as to the larger fees, where 
he is in the $10 class, and it does not appear that any jitney within a 
higher class has ever applied for a license.:- 

Automobiles — Jitneys — Operation under pudlic automeobtle license. 

8. A license to operate a public automobile under an ordimance 
perécribing regulations prior to the advent of jitneys does not authorize 
the operation of a jitney under a subsequent ordinance prescribing more 
stringent regulations for such vehicles and charging a greater license 
fee, especially where the latter ordinance provides for a refund on the 
surrender on the unexpired portion of the prior license. 


Automobiles — Jitneys — Ordinance — Indemnity insurance, 

4. Under a charter giving a city control of its streets, with power 
to regulate the use thereof by vehicles carrying passengers for hire, 
and charging it with the duty to enforce its police power to protect the 
life and property of its inhabitants, it has power to pass an ordinance 
requiring an operator of a jitney to procure a contract from some insur- 
ance corporation indemnifying his liability for injury to persons other 
than passengers and to property, where a large number of accidents 
have occurred from the operation of jitneys. 

Constitutional law — Jttneys — Class legislation. 

5. An ordinance does not unjustly discriminate against an operator 
of a jitney in requiring him to procure a contract from some insurance 
corporation indemnifying his liability for accidents, while street car 
companies and the drivers of ordinary hacks and automobiles are not 
required to procure such insurance. 


Automobdtles — Jitneys — Indemnity insurance — Corporation or per- 
son. 

6. An ordinance requiring an operator of a jitney te procure a 
contract from some insurance corporation indemnifying his liability for 
accidents is not unreasonable or oppressive in not permitting him to 
procure a contract from a person, where it does not appear that there 
is only one corporation that will issue such a contract, and where the 
city has had unsatisfactory experience with personal surety bonds. 

Automoabdiles — Jitneys — Operation off of selected route. 

7. An ordinance is not unreasonable in prohibiting the operation 
of a jitney off of, or away from, a selected route and termini, where 
the operator makes the sclection and may appty to the city for a change 
in the route or termini at any time. 

P.U.R.1915E. 
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Automobdiies — Jiinays -— Number of heurs ef operation daily. 
8. An ordinance is not unreasonable in requiring the operation of 
a jitney for not less than twelve consecutive hours out of twenty-four, 
where it is customary for jitneya to operate on an average of fifteen 
hours a day, and the ordinance excepts Sundays, a reasonable time for 
meals, and time in case of accidents, breakdowns, or other casualties. 


Automobiles — Jitneys — License ordinance— Who may question va- 
lidity. 

9. An operator cannot attack the provisions of an ordinance that 
an application for a license to operate a jitney over a partieular route 
may be granted as applied for, or in a modified form, or be refused under 
certain conditions, where he has made no application for a license. 

Automobiles — Jitneys — Restricting number operating on street — 
Monopoly. 
10. A license ordimance permitting the refusal of an applieation for 
a license to eperate a jitney over a particular route is not unlawful 
or unreasonable, or obnoxious to constitutional or statutory provisions 
against monopolies, where it would be dangerous or hazardous to public 
safety if there wae no limitation to the number of jitneys operating 
on a etrect. 


(Davidson, J., dissenting.) 
{May 5, 1915.] 


Aprrication by I. W. Sullivan for a writ of habeas corpus 
and discharge thereunder from custody under a conviction for a 
violation of an ordinance regulating jitneys; denied. 

Appearances: C. E. Farmer and H. D. Payne for appellant; 
H. C. McCart, Corp. Counsel, of Ft. Worth, for city of Ft. 
Worth; Marshall Spoonts, Co. Atty., C. R. Bowlin, and S. L. 
Samuels, and C. C. McDonald, Asst. Atty. Gen., for the State. 


Prendergast, P. J., delivered the opinion of the court: 

This is an applieation by Mr. Sullivan for a writ of habeas 
corpus and discharge thereunder. 

He shows that he was convicted in the corporation (city) court 
of Ft. Worth on a complaint charging that he violated ordinance 
No. 448 of said city regulating motor busses, commonly, and for 
convenience herein, called “jitneys,” hereinafter copied, in that: 
(1) He failed to pay the license fee of $10 required for operating 
said vehicle before doing so, and also; (2) that he so operated it 
without first proeuring an indemnity contract from some solvent 
insurance company; that he was fined $10 in the corporation 
court; that he appealed therefrom to the county court where he 


was again fined $10, from which no appeals lies. He was held in 
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custody by the sheriff, under a proper commitment under said 
conviction. He attacks said ordinance as unconstitutional and 
void for many reasons. The application is before us on agreed 
facts. In order to properly discuss the material questions, it will 
be necessary to state, more or less, the charter provisions of the 
city, the ordinance attacked, and others bearing on the subject, 
and the agreed facts. 

The charter of the city of Ft. Worth is a special act of the 
legislature, approved and in effect March 10, 1909 (Special 
Laws, p. 227), and was incorporated as a city of more than 10, 
000 inhabitants, with the commission form of government. It 
was stated and agreed orally, when the case was submitted, that 
the city now has a population of about 100,000. The act pre- 
scribes it shall be taken and held a public law, and requires that 
all courts shall take judicial knowledge of the contents and pro- 
visions thereof. Page 287. The charter says: The governing 
body of the city shall consist of a board of commissioners, com- 
posed of a mayor and five commissioners. Among others, are 
these charter provisions: 

“The Board of Commissioners of said city shall be vested with 
the power and charged with the duty of making all laws or ordi- 
nances not inconsistent with the Constitution of the state, touch- 
ing every object, matter, and subject within the local government 
instituted by this act.” Page 238. 

“The Board of Commissioners shall have the power to pass, 
amend, or repeal all ordinances, rules, and police regulations not 
contrary to the laws and Constitution of this state, for the good 
government, peace, and order of the city and the trade and com- 
merce thereof, that may be necessary or proper to carry into effect 
the powers vested by this charter in the corporation, the city 
government or any department or officer thereof; to enforce the 
observance of all such rules, ordinances, and police regulations, 
and to punish violations thereof by fines, penalties, and costs; but 
no fine or penalty shall exceed two hundred dollars ($200).” 
Page 281. a 

“Said city of Ft. Worth shall have the power: . . . To 
enact and enforce ordinances necessary to protect health, life, and 
property, and to prevent and suinmarily abate and remove nui- 


sances of all kinds and descriptions, and to preserve and enforce 
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the good government, order, and security of said city and of its 
inhabitants, and have and enjoy general police powers of a city; 
and the enumeration of other powers elsewhere herein and the 
specifications of same shall not be regarded as limitations upon 
the general powers herein conferred upon the city by this section.” 
Page 276. 

“The Board of Commissioners shall have power to lay out, 
establish, open, alter, widen, lower, extend, grade, narrow, care 
for, pave, supervise, maintain and improve streets, alleys, side- 
walks, squares, parks, public places, and bridges, shall have the 
exclusive power and control over the same, and shall have the 
power to vacate and close thesame; . . .. and to prevent the 
encumbrance thereof in any manner, and to protect the same from 
any encroachment or injury, . . . and to abate and punish 
any obstructions and encroachments thereof. . . . To pre- 
vent the encumbering of the streets, alleys, sidewalks, and the 
public grounds with carriages, wagons, carts, hacks, buggies, or 
any vehicle whatever.” Pages 246, 247. 

Section 2, chap. 4, p. 248, provides the Commissioners shall 
have power, by ordinance or otherwise, to regulate, within the 
city, the speed of locomotives, trains, street cars, vehicles, and 
animals; to require street, electric, and steam railway companies 
to maintain, in good repair, and properly drain that part of the 
area of the streets occupied by them, and to construct and keep in 
good repair bridges, crossings, and culverts over and upon all 
drains or ditches on streets occupied by them; to require such 
companies to grade and pave and keep in good repair, with the 
same material with which the remainder of the street is paved, the 
width of their tracks and between them, their switches and turn- 
outs, and a reasonable distance outside and next to the rails of 
said tracks, not to exceed 18 inches. Section 8, p. 276, provides: 

“The Board of Commissioners shall have power by an assesa- 
ment of taxes for said purpose or otherwise, to require any street 
or electric railway company .-. . to bear its reasonable 
share of the expenses of sprinkling or sweeping such portions of 
any street or alley as are traversed by its lines. The Board of 
Commissioners shall have power to compel all street railway com- 
panies to supply ample accommodations for the safe and conven- 


ient travel of the people on the streets where their tracks may run 
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in the vicinity thereof, and to compel said railway companies to 
furnish ample, safe, comfortable, and convenient cars for trans- 
portation of passengers, and to make such other regulations as 
may by them be deemed necessary for the safety, convenience, 
and health of the public in the running of street cars.” 

Section 15, chap. 9, p. 279, gives the city power and authority: 

“To provide for license fees, police tax, and surveillance, and 
generally to regulate hackmen, draymen, omnibus drivers, bag- 
gage wagon drivers, and drivers and owners of vehicles of every 
kind following a public vocation or lending their vehicles for such 
purpose, and all others pursuing like occupations, with or without 
vehicles and to prescribe their compensation, and to make it a 
misdemeanor for any person to attempt to defraud them of any 
legal charge for services rendered, and to provide and regulate 
public stands for vehicles and to prohibit the standing of such 
vehicles or horses at other than such places, and to regulate and 
provide a polye tax, and to license and restrain runners and 
drummers for railroad vehicles of any kind to hotels, public 
houses, or any other places whether of like or unlike kind. 

Seetion 19, p. 258, gives the city power to levy one half what 
the state does on every occupation, ete., and provides: “That 
nothing herein shall be construed to prevent the city, in the use 
of its police power, from prescribing license fees or police tax 
necessary and proper to enable the city to exercise proper police 
surveillance over all persons, firms, or corporations or calling 
subject to same.” 

Under proper power, authority, and duty, in 1908, the city 
duly passed ordinance No. 65. Its caption in a general way states 
its objects. It is: 

“An Ordinance Providing for the Licensing of Carriages, 
Hacks, Omnibusses, Automobiles, and Other like Public Vehicles 
Operated for Hire within the City of Fort Worth, Prescribing 
the Rate of Charges That Shall Be Made by the Owners or 
Custodians thereof for the Transportation of Passengers, and 
Making It the Duty of the Person Conducting or Operating Such 
Vehicle to Keep the Said Rate of Charges Conspicuously Posted 
upon or about Such Vehicle, and Providing a Penalty to Charge 
or Collect Fares in Excess of Said Rate of Charges and Prescrib- 


ing a Penalty against Any Person Who Shall Fraudulently Ob- 
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tain Conveyance on Such Vehicle and Jail or Refuse to Pay there- 
for. 

This ordinance made no mention of street car companies and 
did not undertake to regulate street cars. On July 11, 1914, the 
city passed an ordinance, No. 421, and one week later passed 
another, No. 422, amending and substituting certain sections of 
421, the two together, in effect, making one ordinance. The cap- 
tion of that ordinance is: 

‘“‘An Ordinance to Regulate the Use of the Public Streets and 
Highways of the City of Fort Worth by Horses, Mules, Street 
Cars, Vehicles of All Kinds and Pedestrians, Establishing Reg- 
ulations as to the Transportation of Merchandise and Other 
Property over and upon Such Streets and Highways, and for the 
Movement, Stopping and Standing of Street Cars, Pedestrians, 
and Vehicles of All Kinds in the Streets, Highways, and Other 
Public Places, and Repealing All Ordinances and Parts of Ordi- 
nances in Conflict herewith and Fixing Penalties for the Viola- 
tion hereof.” 

This ordinance is quite comprehensive, undertaking to regulate, 
and minutely regulating, the use of all such vehicles and persons 
operating them, and the streets by them, as was necessary and 
proper under the facts and conditions of things as they then 
existed in said city, specially naming automobiles as included 
therein. As we understand, none of the provisions of said ordi- 
nances 65 or 421, 422, are attacked by the applicant. On Feb _ 
ruary 15, 1915, the city amended § 1 of said ordinance 65 so that 
that section was then made to read as follows: 

“Section 1. That hereafter all persons operating carriages, 
hacks, omnibusses, automobiles, or other vehicles within the city 
of Fort Worth, for the purpose of carrying passengers for hire, 
shall first obtain a permit from the Board of City Commissioners 
in writing therefor, stating in such application the name, street 
address, age of the operator, period of experience of such operator 
in the operation of public vehicles, the character of business en- 
gaged in by such applicant, whether such person is addicted ta the 
use of intoxicating hquors or the use of morphine, cocaine or 
opium or any other drug calculated to affect the physical strength 
or mind of the operator, and shall also state whether such apph- 


cant is deaf or partially deaf, or is nearsighted, or is laboring 
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under any other physical infirmity or afflicted with any disease 
of any kind, and that said application shall also state whether the 
said applicant has ever been convicted of any violation of the 
traffic ordinance of the city of Fort Worth, and shall also state 
the place of residence of the applicant for a period of at least five 
years prior to the date of making such application, and the char- 
acter of business engaged in by such applicant. 

“That if the Board of City Commissioners are satisfied with 
the application, they shall order the assessor and collector, of 
taxes to issue a permit to the person applying therefor, and such 
person shall be entitled to said permit or license for the period of 
twelve months upon paying to the assessor and collector of taxes 
the amount of three ($3.00) dollars for each carriage, hack, 
omnibus, automobile, or other vehicle used by him; provided, 
however, that said Board of City Commissioners shall in no event 
be compelled to order the issuance of any license within less than 
ten days after the presentation of the application therefor to said 
Board; provided, it shall not be lawful to operate, under the 
license hereinabove provided for, any motor bus, as the same is 
defined in ordinance No. 448, passed by the Board of City Com- 
missioners of the city of Fort Worth on the 15th day of February, 
a. D. 1915.” 

While this is § 1 of ordinance 65, we understand that it was in- 
tended to apply and does apply, to all persons or drivers of all 
motor busses or “jitneys,” as well as to all the other vehicles 
mentioned. We do not understand that the applicant in aav way 
attacks said amended § 1. The other provisions of said ordinance 
65 and of ordinances 421, 422, are numerous and quite lengthy. 
We deem it unnecessary to here quote any of them. They in no 
way require the street car companies to take out any license or 
insurance whatever to run and operate street cars; nor do they 
require the operators of any of the other vehicles to procure any 
Insurance or indemnity as a prerequisite to operating any such 
vehicle. They are silent as to these matters. 

Thus matters stood until the advent of the “jitneys,” which 
occurred in January, 1915. Their advent and operation created a 
state of fact entirely different from what had existed theretofore. 
This necessitated, as the city deemed it, the passage of an ordi- 


nance to specially regulate them, which resulted in the passage 
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of ordinance 448 on February 15, 1915. We now copy the cap- 
tion and said ordinance 448 and the agreed facts pertaining there- 
to: 
“Ordinance 448. An Ordinance Defining a ‘Motor Bus,’”’ 
providing that it shall be necessary to take out a special license 
for the operation of the same and the provisions under which a 
special license may be issued; regulating the running of motor 
busses within the city limits of the city of Ft. Worth; providing a 
penalty for the unlawful operation thereof, and declaring the un- 
restricted operation of said motor busses to be a nuisance and un- 
lawful. | 

“Section 1. Unless it appears from the context that a different 
meaning is intended, the following words shall have the meaning 
attached to them by this section: . 

“(a) The word ‘street’ shall mean and include any street, alley, 
avenue, lane, public place, or highway, within the city limits of 
the city of Fort Worth. 

“(b) The words ‘motor bus’ shall mean and include any auto- 
mobile, automobile truck, or truckless motor vehicle engaged in 
the business of carrying passengers for hire within the city limits 
of the city of Ft. Worth, which is held out or announced by signs, 
voice, writing, device, or advertisement to operate or run, or 
which is intended to be operated or run, over a particular street 
or route or to any particular or designated point, or between 
particular points, or to or within any designated territory, dis- 
trict or zone. 

“(e) The word ‘person’ shall include both singular and plural, 
and shall mean and embrace any person, firm, corporation, associ- 
ation, partnership or society. 

“Sec. 2. No person shall run or operate or cause to be run or 
operated a motor bus within the city limits of the city of 
Ft. Worth without first obtaining a license therefor; and no 
license certificate shall be issued until and unless the person so 
desiring to operate such motor bus shall file with the city secre- 
tary of the city of Ft. Worth an application in writing for a 
license; which said application shall state: 

“(a) The type of motor car to be used as such motor bus. 

“(b) The horse power thereof. 


“(e) The factory number thereof. 
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“(d) The county license number thereof. 

“(e) The seating capacity thereof, according to its trade rat- 
ing. If the motor car has been adopted for use as a bus, either by 
converting a freight carrying truck into a passenger carrying 
vehicle, or by reconstruction modifying or adding to the body or 
seating arrangements of a passenger carrying motor car, a state- 
ment of its seating capacity shall be added. 

“(f) The name and age of each of the persons to be in 
immediate charge thereof as driver. 

“(g) The termini between which each motor bus is to be oper- 
ated and the street or streets over which such motor bus is to be 
run, both going and returning. 

“The city secretary of Ft. Worth shall refer such application 
to the Board of City Commissioners of the city of Ft. Worth, at 
its next regular meeting, occurring not less than thirty-six hours 
after such filing, together with the recommendations thereon. 
The Commission may grant such application for license as filed, 
or grant the same in modified form, or if any such person desig- 
nated in subdivision (f) of this section be not qualified as to age, 
experience, or otherwise, to be in the opinion of the Commis- 
sioners an unfit person to operate such motor bus, or if the motor 
car described in the operation of the particular motor bus or motor 
busses over the route designated by reason of existing traffic con- 
ditions would be dangerous or hazardous to public safety, or if 
said application be not in compliance with the provisions of this 
ordinance, the Board of Commissioners may refuse same. 

“Upon the granting of such application as filed or modified, 
and the payment of the required license fee, and the filing with 
him of the indemnity contract herein provided for, properly 
approved by the Commissioner of Fire and Police, the citv asses- 
sor and collector shall issue a certificate of license to operate, or 
cause to be operated the motor bus described, between the termini 
stated, and between no other termini, provided that the termini 
stated in such certificate may thereafter be altered by order of the 
Board of City Commissioners of the City of Ft. Worth in its dis- 
cretion, upon the application of the person holding such license, 
for which change a fee of 50 cents shall be charged and collected. 

“Sec. 3. The license fees herein provided for are fixed as fol- 


lows: 
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“For each motor bus with a seating capacity of five (5) of less 
persons, including the driver, $10 per year; for each motor bus 
with a seating capacity of seven (7) or less but more than five (5) 
persons, including the driver, $20 per year; for each motor bus 
capable of seating more than seven (7) persons, including the 
driver, $30 per year. 

“Sec. 4. The license herein suite for shall be good and m 
force and effect only for the calendar year in which same are 
issued. If a license be issued covering a period of less than one- 
half calender year then the fee for same shall be only half the fee 
provided herein. License for succeeding years shall be procured 
and license fees paid before expiration of current year, but the 
owners of all auto busses now being operated shall have ten days 
after the taking effect of the ordinance to procure license and in- 
demnity contract as hereinafter provided, and to comply with the 
further provisions of this ordinance, 

“Sec. 5. It shall be unlawful. 

“(a) To drive or operate or cause to be driven or operated any 
motor bus upon or along any street unless there is in force and 
effect a valid license as prescribed in this ordinance for the oper- 
ation of such motor bus. 

“(b) To stop any motor bus, or to permit such motor bus to 
remain standing upon any street for the purpose of loading or 
unloading passengers, except same be brought as near as possible 
to the right-hand curb of said street. 

“(c) To drive or operate motor bus without the city license 
number thereof displayed in figures not less than 3 inches in 
height permanently painted or attached to the body or appur- 
tenances of the body on both the front and rear of said motor bus, 
and on the rear painted the word ‘bus.’ 

“(d) To drive or operate any motor bus without iaving perma- 
nently displayed upon same and permanently attached to same a 
sign or painting showing both the destination and the route of 
same in accordance with the provisions of the license covering 
same. | 

“(e) To drive or operate any motor bus while any person is 
standing or sitting upon any running board or fender thereof, or 
while any person is riding on such motor bus outside the body 


thereof. It shall also be unlawful for any person to stand or sit 
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upon any fender or running board of any motor. bus, or occupy 
any portion of such motor bus outside the body thereof while such 
motor bus is in operation; or for more than one passenger to ride 
in the front seat. 

“(f) To drive or operate a motor bus upon any street in the 
eity of Ft. Worth unless and until the owner thereof or the per- 
son in whose name the license or permit is sought or issued shall 
have procured and deposited with the city assessor and collector 
of the city of Ft. Worth, with receipt showing premium on same 
to have been paid, a liability contract written by some solvent in- 
surance corporation incorporated under the laws of the state of 
Texas, or with permit to do business in this state, agreeing to 
indemnify the legal liability of said owner or licensee of said 
motor bus on account of personal injury, in the sum of five 
thousand dollars ($5,000) to any one person, other than a passen- 
ger on said motor bus, and ten thousand ($10,000) dollars for 
any single accident where more than one person, other than a 
passenger on said motor bus, is injured or killed, and one thou- 
sand ($1,000) dollars on account of property damage to anyone 
other than a passenger on said motor bus, accruing on account of 
the operation of said motor bus in any street of the city of Ft. 
Worth. And in the event said policy of insurance should for any 
reason be canceled or retired, it shall be unlawful to continue the 
operation of said motor bus until another such bond shall have 
been procured and deposited with the city assessor and collector 
as aforesaid. Before filing of any such insurance contract it 
shall first be presented to and approved by the Board of City Com- 
missioners of the City of Ft. Worth. 

“(g) To fail, refuse, or neglect to operate a motor bus between 
the termini designated in the license for a period of not less than 
twelve consecutive hours out of every twenty-four (24) hours, 
except on Sundays, and a reasonable time for going to and from 
meals, and in case of accidents, breakdowns, or other casualties, 
or upon the surrender of said license; or to operate, or permit to 
be operated, any motor bus off of, or away from, the route stated 
and fixed in the license for the operation of such bus, except in 
case of emergency. 


“(h) To race with any other auto bus or drive rapidly to pass 
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one in order to be first to any prospective passenger or to anyone 
waiting for motor bus or other conveyance. 

“(i) To operate any motor bus at a greater rate of speed than 
12 miles per hour in the business section of the city of Ft. Worth 
or 18 miles per hour in the residence section thereof. 

“(j) To reconstruct, materially alter, modify, or add to the 
body or seating arrangements of any motor bus, after the license 
thereof is issued without first applying for and receiving the con- 
sent of the Commission. 

“(k) Torun any motor bus, with the top up, between sundown 
and sunup, unless the same is equipped with a light or lights 
which shall be kept burning so as to well light both the front and 
rear seats of said bus. 

“Sec. 6. In the operation and driving of any motor bus, the 
same shall be stopped for the loading and discharging of passen- 
gers only at the near side of the streets intersecting the street on 
which the motor bus is being operated, and only on the right-hand 
side of the street, on which the motor bus is being operated. Said 
motor bus shall not be stopped in such position as would interfere 
with the use of the crosswalks crossing such streets, or as to inter- 
fere with or access to or from other conveyances in such street. 

“Sec. 7. Any person who shall violate any provision of this 
ordinance shall be guilty of misdemeanor, and upon conviction 
thereof, shall be punished by a fine not exceeding two hundred 
dollars. 

“Sec. 8. In case of the conviction of the owner or operator of 
any motor bus, of the violation of the terms of this ordinance, it 
shall be the duty of the Commissioner of Fire and Police to re- 
port such conviction to the Board of City Commissioners, together 
with his recommendation. The Commission shall consider and 
act upon said recommendation, and may revoke, suspend, or con- 
tinue in force such license as it may deem proper. 

“Sec. 9. Any person holding a license to operate a public auto- 
mobile in the city of Ft. Worth at the time this ordinance takes 
effect may surrender the same and shall thereupon be entitled to 
credit for the value of the unexpired portion thereof, prorated 
according to the time, in payment of a license fee hereunder. 
Any person operating a motor bus, as defined herein prior to the 


introduction of this ordinance, under a public automobile license, 
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who shall file an affidavit stating that he has elected to retire from 
such business because of the adoption of this ordinance, shall be 
entitled to a refund of the value of his unexpired license prorated 
according to time; provided, that said affidavit shall be made 
within fifteen (15) days after this ordinance goes into effect. 

“Sec. 10. The holding or adjudication of any section or sub- 
division of any section of this ordinance to be invalid shall not 
effect the validity of any other section or subdivision of a section, 
but all other sections and subdivisions of sections shall be and 
remain in full force and effect. 

“Sec. 11. The operation of any motor bus otherwise than as 
provided in this ordinance is hereby declared a nuisance and 
menace to public safety, and unlawful. 

“Sec. 12. Each and every day’s violation of this ordinance 
shall constitute a separate offense. 

“Sec. 18. All ordinances and parts of ordinances in conflict 
with this ordinance shall be, and the same are hereby repealed, in 
so far as in conflict and no further.” 

“Sec. 15. This ordinance shall be in force and effect, except as 
herein otherwise provided from and after its passage and publli- 
cation.” 

Said agreed facts are as follows: 

“(21) It is agreed that there is a street car system in the city 
of F't. Worth which carries passengers for a fare of 5 cents, which 
system is operated under a franchise from the city of Ft. Worth, 
and said street car system or corporation is not required by ordi- 
nance to take out a license for the operation of their cars, and 
operate their cars over various streets, taking a car from one route 
to another, at will, changing the sign thereon, but in so doing do 
not abandon service on any route from which such car is shifted, 
but keep sufficient cars on such route for the accommodation of 
the traffic, and run from 5:30 a. Mm. to 12:40 a. m. continuously 
each day, including Sundays. 

“‘(22) It is agreed that vehicles under ordinance No. 449 have 
the use of all streets, have designated stands, and run only on 
special calls, and are not held out as running over any particular 
route, and charge a higher rate of fare than the motor bus.”’ 

“(24) It is agreed that the copy. of the bond, hereto attached 
and marked ‘exhibit E,’ is a substantial copy of some bonds ap- 
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proved by the city officials; that while the officials have approved 
the above form of bond, the city does not require any other con- 
ditions of the bond than those stated in ordinance No. 448. 

“(25) That the premium charged by the insurance companies 
for the required bond is $60, covering a period of one year. 

“(26) It is agreed that there are now licensed and in opera- 
tion, practically 300 automobiles or motor busses running and 
operating over the streets of the city of Ft. Worth, and hauling 
passengers to and from different points for a fare of 5 cents, and 
are generally known as jitneys or motor busses; that of this 300 
jitnmeys or motor busses some 25 or 30 have complied with 
ordinance No. 448, which ordinance seeks to regulate the running 
and operation of said motor vehicles; that the above referred to 
cars carry signs thereon in conspicuous places advertising to the 
public that they run over a particular street or particular streets 
or to and from particular points within the limits of the city of 
Ft. Worth; that these 300 cars come in and out of the business 
section of the city of Ft. Worth on each round trip that they make, 
and each car makes a round trip on an average of each 30 min- 
utes; that in going into the business section of the city these cars 
all traverse Main or Houston street, the two principal business 
streets of the city ; that on these two streets, which extend between 
the courthouse and Texas & Pacific depot, are laid two street car 
tracks in each street; that when automobiles, wagons, or other con- 
veyances are standing along the curb of these streets there only is 
left sufficient room for one conveyance to pass between the street 
car and such conveyances standing along the curb; that the run- 
ning and operation of these jitneys or motor busses has greatly 
congested the traffic conditions upon said Main and Houston 
streets and other streets within the city of Ft. Worth; that the 
congestion occasioned by the operation of these jitneys or motor 
busses has necessitated the placing of additional traffic policemen 
at five different places, or street intersections,within the city of 
Ft. Worth; that in the past sixty or seventy-five days there has 
been approximately 100 individual accidents, in which these jit- 
heys or motor busses have been concerned, and in which one or 
more persons have been injured, and. some have lost their lives; 
that traffic conditions arising by reason of the operation of jitney 


and motor busses have necessitated, and will necessitate, the em- 
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ployment by the city of Ft. Worth of several additional motor 
cycle policemen for the purpose of patrolling the different streets 
of the city, enforcing an observance of the city regulations by 
these jitney or motor bus operators; that since the beginning of 
the operation of these jitney or motor busses and the passage of 
ordinance No. 448, it has become necessary for the city of Ft. 
Worth to create the office of permit clerk, and install therein a 
man for the purpose of issuing permits and keeping proper 
records thereof; that said permit clerk is paid a salary of $100 
per month; that in addition to these expenses the city of 
Ft. Worth will have to procure proper stationery in issuing the 
permits, and proper ledgers and journals and account books, the 
expense of which cannot now be determined ; that all extra police- 
men required by reason of the operation of these jitneys or motor 
busses and the traffic conditions arising therefrom will cost the 
city an average of $80 per month for each policeman hired ; that 
said 300 jitneys or motor busses operate an average of fifteen 
hours each day, and average covering fifteen miles each hour, that 
all these cars are operated upon the paved streets only. 

“(27) It is further agreed that the city of Ft. Worth in the 
taking and approval of different characters of bond, both in the 
municipal court and in contracts for public work and bonds in 
other matters, has had a great deal of trouble with personal bonds; 
that by reason of unsatisfactory experience with personal surety 
bonds the city has, for a number of years, been requiring surety 
company bonds, and for such reasons required surety company 
bond in ordinance 448; that the bond required by ordinance No. 
448 has been made by some 20 or more operators of jitney or 
motor busses, and a license taken out by said jitney or motor bus 
cars and their route selected and designated as required by ordi- 
nance No. 448. 

“(28) It is further agreed that the license receipt or certificate 
issued to relator herein and attached to the application for the 
writ of habeas corpus as an exhibit, and being headed at the top, 
‘Occupation Tax Receipt,’ was issued by the city on old blanks 
which they had on hand, and that the receipts were not printed or 
prepared expressly for use under ordinance No, 448. 

(29) It is agreed that the Board of Commissioners of the city 


of Ft. Worth, in view of the traffic conditions hereinbefore refer 
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red to, and the large number of accidents occurring from the 
operation of said jitneys, deemed that there was an imperative 
and urgent necessity for the passage and enactment of said ordi- 
nance 448. 

“(30) It is agreed that under charter power the street railways 
of the city of Ft. Worth are required to keep their roadbeds in 
repair between the tracks and for 18 inches on the outside of 
either rail, and that they are required to pave the street between 
the rails and 18 inches on the outside of each rail, and that they 
are subject to be assessed for such paving, and the cost of same 
made a lien against the road-bed, franchise, etc., of the street rail- 
way company, and also a personal liability of the company, and 
that said street railway company comply with these requirements 
of the charter and Board of Commissioners at a continual and 
heavy cost; that there is no ordinance levying a regulation or 


- license tax on the street cars operated by the street railway com- 


panies in the city of Ft. Worth in carrying passengers for hire op 
their said lines of railway in said city of Ft. Worth.” 

The agreed facts further show that the jitney operated by the 
applicant had a seating capacity of five persons, including the 
driver, and under § 3 of said ordinance 448, the amount of his 
license tax would be $10 per year; that he refused to take out any 
insurance policy and to pay the $10 license fee, and refused to 
select his route, and that he ran his jitney for five cents a passen- 
ger per trip on any street he desired, and Main street in partic- 
ular; that he complied with ordinances 421, 422, and had paid 
$3 for the license tax and procured a license thereunder, which 
was issued to him on January 14, 1915, and was for one year from 
that date; that the facts proved on the applicant’s trial in both the 
corporation and county courts showed, beyond question, that he 
had violated ordinance 448 as alleged in the complaint, if a valid 
ordinance. 

As stated, the applicant attacks the ordinance under which he 
was convicted and is held, claiming that it is unconstitutional and 
void for many reasons. We think it unnecessary to take up 
sertatim each of his said grounds of attack. We will take up and 
discuss the material and vital ones, which will fully determine his 
rights in the premises. 


There can be no doubt that the city, under the charter provi- 
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sions above given, not only had the power and authority to enact 
and enforce proper ordinances prescribing reasonable regulations 
on the subjects embraced in said ordinances, but that it was its 
imperative duty to do so. The agreed facts show that from the 
traffic conditions and large number of accidents from the operation 
of the jitneys, the Commissioners of the city—‘‘deemed that there 
was an imperative and urgent necessity for the passage and enact- 
ment of said ordinance 448.” 

In fact, the applicant expressly concedes that under its charter 
power said city could pass and enforce all reasonable regulations. 
But ke complains that said ordinance, in several particulars, is 
unreasonable, so much so as to render it void; that it is class 
legislation, etc. These we will now discuss. 

The construction and validity of ordinances of our cities have 
many times been before, and considered by, this court. One of 
the most careful, thorough, and exhaustive opinions was rendered ° 
in Ex parte Gregory, 20 Tex. App. 210, 54 Am. Rep. 516. That 
decision has never been questioned or modified, but on the con- 
trary, many times, and down to almost this day, cited and ap- 
proved. Therein (page 217 of 20 Tex. App.) it is said: 

“In the construction of ordinances, in considering the question 
of their validity, Mr. Dillon says: ‘The courts will give them a 
reasonable construction, and will incline to sustain rather than to 
overthrow them, and especially is this so where the question de- 
pends upon their being reasonable or otherwise. Thus, if by one 
construction an ordinance will be valid, and by another void, the 
courts will, if possible, adopt the former.’ 1 Dill. Mun. Corp. 3d 
ed. § 420. ‘When the legislature has conferred full and exclusive 
jurisdiction on a municipal corporation over a certain subject, the 
acts of the corporation will be supported by every fair intendment 
and presumption.’ Baltimore v. Clunet, 23 Md. 449. ‘In view 
of the inartificial character of town by-laws, they are especially 
entitled to a reasonable construction.’ Whitlock v. West, 26 
Conn. 406. “The strict rules by which the validity of penal stat- 
utes are to be tested are not to be applied to the by-laws or ordi- 
nances of municipal corporations. It has been well remarked 
that the by-laws of very few of these corporations could stand such 
a test. They should receive a reasonable construction, and their 


terms must not be strictly scrutinized for the purpose of making 
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them void.’ First Municipality v. Cutting, 4 La. Ann. 335; 
Merriam v. New Orleans, 14 La. Ann. 318. 

“It is provided in our statute that ‘in all interpretations the 
court shall look diligently for the intention of the legislature, 
keeping in view at all times the old law, the evil, and the remedy.’ 
Rev. Stat. art. 3138, subdiv. 6. And our Penal Code provides 
that ‘every law upon the subject of crime shall be construed ac- 
cording to the plain import of the language in which it is written, 
without regard to the distinction usually made between the con- 
struction of penal laws and laws upon other subjects.’ Penal 
Code, art. 9. It will be perceived from the provisions of our 
statute above quoted that they are in accord with the rules of con- 
struction applicable to ordinances. They contemplate a reason- 
able construction, that is, a construction which will give effect to 
the intention of the legislative power enacting the law, and in 
interpreting the law all reasonable intendments which help to sus- 
tain and make the law operative are to be indulged and weighed 
by the court.” 

It is further therein, in effect, held (page 218 of 20 Tex. App). 
It must be presumed that in framing and enacting the ordinance 
the Commissioners acted with a knowledge of the Constitution, 
the charter, and decisions, and intended to conform the ordinance 
to the requirements thereof, so as to make it a valid and effective 
ordinance. Such being the intention of those who framed and 
adopted the ordinance, that intention must be respected and con- 

sidered in its interpretation, and every reasonable intendment 
- Inust be indulged, in furtherance of the accomplishment of such 
intention. 

The correct doctrine and, in fact, the universal doctrine in this 
country and in this state is as stated by Judge Henderson in Ex 
parte Vance, 42 Tex. Crim. Rep. 623, 62 S. W. 569: 

“That the courts are not authorized to declare an ordinance un- 
reasonable and void, unless its unreasonableness shall clearly ap- 
pear. Ex parte Battis, 40 Tex. Crim. Rep. 112, 43 L.R.A. 863, 
76 Am. St. Rep. 708, 48 S. W. 513; Thomp. Corp. § 1021; 
St. Louis v. Weber, 44 Mo. 547.” 

And as further stated by him in Ex parte Battis, 40 Tex. Crim, 
Rep. 115, 48 L.R.A. 863, 76 Am. St. Rep. 708, 48 S. W. 514: 


“It it held, furthermore, that the courts will be liberal in up- 
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holding an ordinance, and if its reasonableness be doubtful, it 
will not be held void. Ex parte Gregory, supra.” 

Judge Dillon, in his work on Mun. Corp. vol. 1, § 591, says 
the presumption is that an ordinance is reasonable. Our su- 
preme court, in Austin v. Austin City Cemetery Asso. 87 
Tex. 338, 47 Am. St. Rep. 114, 28 S. W. 528, also says that 
the presumption is that an ordinance is valid. Judge Dillon fur- 
ther says: 

“The person attacking it must assume the burden of affirma- 
tively showing oe as appes to him it is unreasonable, unfair, 
and oppressive.” 

Our supreme court in said case, supra, says the same thing. 
These principles are so well settled and of such universal ap- 
plication by all the courts, it is unnecessary to collate the other 
authorities, 

[1, 2] The applicant attacks those provisions of ordinance 
448, requiring the prepayment of a license fee of $10 per annum 
as applied to him, claiming that it is an occupation tax, and not 
in truth and in fact a license fee. Of course, if it was in reality 
an occupation tax, it would be illegal and void because said city 
had no power or authority to prescribe any such occupation tax. 
We think the agreed facts herein exclude the idea that said 
amount is levied as an occupation tax, but, on the contrary, estab- 
lishes clearly that it was what it purports to be, a license fee 
only. The charter expressly authorized the city to levy such a 
license fee. The ordinance purports to do that only, and not to 
levy any occupation tax. The fact that the applicant on January - 
14, 1915, procured a license receipt, which is headed “City Occu- 
pation Tax,” is relied upon by him to show, or tend to show, that 
the said license fee fixed by said ordinance is an occupation tax. 
That receipt is no.evidence on the point, because it was issued 
under a different ordinance, and a month before ordinance 448 
was ever passed. Besides, the agreed facts show that that receipt 
was issued on old blanks which the city had on hand at that time, 
and that since said ordinance 448 was passed, it had not prepared 
or printed such receipts for use under that ordinance. The said 
receipt further on its face shows that it was the form of blank 
used by the city in issuing occupation tax license for pursuing the 
lquor business. 

P.U.R.1915E. 


EX PARTE SULLIVAN. 461 


The question of whether a license fee or tax is in reality not 
that, but an occupation tax, has been before the courts of this 
state, and this court, so often and the distinguishing features 
discussed so fully that it seems useless to again discuss it. 

That the ordinance fixes $20 per annum as the license fee for 
a jitney of seating capacity of over five, and not exceeding seven, 
passengers, and $30 per annum for over seven, has nothing what: 
ever to do with this case. It does not, in any way, injuriously 
affect the applicant. He shows he comes within the $10 class 
only. There is no showing whatever that any jitney withm 
either of the $20 or $30 classes has ever applied, or ever will 
apply, for a license. It will not do for courts to go out of their 
way to decide speculative questions, which do not, and cannot, 
affect the rights of the party and case before them. To do so 
would be to render obtter dicta decisions of the rankest kind. 8 
Cyc. 787-789. 

The ordinance held valid in the Gregory ‘Case, supra, fixed 
the license fee at from $2.50 to $12 per annum on the various 
vehicles. The fee complained of specially in that case was $8 
per annum on the old hack. This record expressly shows that the 
jitney now uses the streets constantly 15 hours each day, making 
round trips each 30 minutes, at 15 miles average speed per hour, 
and requires the constant and extra surveillance of the city 
through its police department, thus requiring infinitely more 
attention and expense of the city than could possibly have been 
the case in Galveston in 1886 of the old hack. 

The ordinance held valid by this court in Ex parte Denny, 89 
Tex. Crim. Rep. 580, 129 S. W. 1115, fixed the license fee at 
from $5 per annum on the one-horse wagon, cart, or dray to $10 
on each automobile and four-wheeled two-horse vehicle. In that 
ordinance no vehicle constantly run over the streets, but instead, 
when not actually engaged in hauling, or going for, a load, each ° 
was required to stay at a stand designated by the chief of police. 
The opinion does not give all these facts; but the record therem, 
which we have examined, does. The rule established by all the 
authorities on this subject is that the fact that the license fee 
“results in producing revenue, which may be paid into the 
treasury for the use of a particular fund, or as a part of the gen- 


eral fund, does not deprive the assessment of the character of a 
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The record makes it clear that prior to the advent of the jitney 
and exclusive of the steam railroad and interurban (which are 
not under consideration), there had for a long time existed in the 
city two classes of carriers of passengers for hire, to wit: (1) 
The street car company; atid (2) the old hack or carriage and 
automobile. There is no necessity for discussing the character 
of the street car and its operation. It is known that it could not 
operate on any street without first securing a franchise to do so 
from the city, and that is shown to have been done here. The 
street car can run only on the iron rails laid and maintained by 
it at its own expense. They, of course, cannot run elsewhere. 
As one of the burdens of its franchise and right to operate its 
ears, the city compels it to maintain, keep in good repair, and 
properly drain, all that part of the streets occupied by it at its 
own expense, and to construct and keep in good repair the 
bridges, crossings, and culverts over and upon all drains, or 
ditches, on the streets occupied by it, to grade and pave and keep 
in good repair with the same material with which the remainder 
of the street is paved the width of all of its tracks in such street 
and 18 inches additional on the outside of its rails, and that this 
is all done at a continual and heavy cost to the street car com- 
pany. That all other vehicles carrying passengers for hire, 
other than the jitney can use and have used any or all of the 
streets, but they have designated stands and run only on special 
calls, and are not held out as running over any particular route, 
and charge a higher rate of fare than the jitney, and that this con- 
dition of things had existed for years; that the jitney is a class 
unto itself; that they sprang up and began operations almost in a 
day in January; that when ordinance 448 was passed there were 
300 of them operating in the city; that they carry signs in con- 
spicuous places, advertising to the public that they run over a 
particular street or streets to and from given points; that they 
come in and out of the business section of the city on each round 
trip, each car, jitney, making a round trip on an average of every 
30 minutes, and run at a rate of speed averaging 15 miles each 
hour, and operate an average of 15 hours each day; that in going 
into the business section they all traverse Main or Houston street, 
the two principal business streets of the city, which extend from 


ithe courthouse to the Texas & Pacific depot; that they operate 
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only on paved streets; that on said two main business streets, two 
street car tracks in each is laid; that when automobiles, wagons, 
or other conveyances are standing along the curbs of these streets, 
there is left only sufficient room for one conveyance to pass be- 
tween the street car and such conveyance; that the running and 
operation of these jitneys has greatly congested the traffic condi- 
tions upon said main business streets; that in 60 or 75 days dur- 
ing their operation approximately 100 individual accidents have 
occurred in which the jitneys have been concerned and in which 
one or more persons have been injured and some have lost their 
lives; that their operations have already necessitated five addi- 
tional traffic policemen at street crossings, and will necessitate the 
employment of several additional motorcycle policemen for the 
purpose of patrolling the different streets and enforcing an ob- 
servance of the regulations by these jitneys. 

It will be seen by all of this, and the whole agreed facts, that 
the operation of the jitney has brought about a condition of things 
in said city that has never before existed and had not before been 
even contemplated. No such condition of things, or anything even 
approximating it, is shown to have existed in Ft. Worth prior 
to the advent of the jitney, or occasioned by anything else than 
the jitney. It is apparent that in the operation of the street cars 
and all other vehicles in Ft. Worth prior to the advent of the jit- 
ney their operation had never called for, nor required the city, in 
the protection of itself or its inhabitants, as a proper regulation 
of such carriers to require them, or any of them, to give any in- 
demnity bond, as is now required of the jitneys. 

Let us see what the indemnity policy or insurance is which the 
city requires of the jitney operator. It is, as the ordinance shows, 
in substance, a policy by some solvent insurance corporation in- 
corporated under the laws of this state, or some foreign corpora- 
tion with permit to do business in this state, indemnifying the 
Jitney man in the total sum of $10,000 for any single accident 
where more than one person is injured or killed, $5,000 when 
only one person is injured or killed, and $1,000 damage done to 
the property of another. All these provisions for indemnity are 
where persons and their property other than the passengers of the 
Jitney man are injured or killed. Neither the ordinance nor the 


policy make him liable for any damage: He would not be, unless 
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he was to blame in inflicting the injury. If injury is caused by 
his negligence or fault, there is no question but what he is liable 
in law to the injured person for such damage whatever the amount 
may be. This indemnity contract then inures fully to his own 
benefit. If'he causes such damage he ought to pay it, or be made 
to pay it. If he is insolvent or irresponsible so that he cannot be 
made to respond, the more necessity there is for requiring him to 
provide for indemnity insurance so that the insurance company 
shall be required to pay it, or else prevent his operating a jitney. 
In all events, as stated, it inures to his benefit. If he causes such 
injury or damage, by having such indemnity insurance, he would 
be indemnified, and the company, and not he, would ultimately 
have it to pay. 

It is the settled law of the state, ai been so, since the rendition 
of the opinion of Judge Stayton in Galveston v. Posnainsky, 62 
Tex. 118, page 128, 50 Am. Rep. 517, that when our municipal 
corporations are given such powers and authority by its charter as 
was given Ft. Worth by its charter, “the law imposes the duty of 
faithfully exercising them, and gives an action for misfeasance 
or neglect in this respect to any person who may be injured by 
such failure of duty.” 

And he further says that the weight of authority holding such 
municipal corporation—“‘is liable for an injury resulting from its 
neglect to keep its streets in repair is so overwhelming that we 
feel constrained to hold the law so to be, and that an action lies 
for such an injury without its being expressly given by statute.” 
62 Tex. pages 133, 134. 

It is also well settled in our state that where such city expressly 
or impliedly authorizes or permits anyone to so use or misuse its 
streets as to negligently cause injury to another, not only is the 
party who thus causes injury liable, but the city is also liable. 

In Taylor v. Dunn, 80 Tex. 652, 667, 668, 16 S. W. 732, 737, 
Taylor and his associates contracted with the state to build the 
present capitol building. It was necessary for them to have a 
railroad in some of the streets of Austin to haul the material to 
where the building was to be erected, and the city passed an ordi- 
nance authorizing them to construct and operate such railroad. 
Among other provisions, the ordinance required Taylor and 


associates to execute, and they did, a $10,000 bond to the city. 
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conditioned they would at their cost, within ninety days after 
the completion of the capitol, remove said railroad and all ma- 
terial thereof, and also all rubbish accumulated thereby. Other 
issues were in the case unnecessary to now mention, but, it seems, 
Taylor contended the city had no right to require said bond, and 
because thereof it was void. Chief Justice Stayton said: 

“While a municipal corporation cannot legalize a nuisance, it 
has power to control the use of streets for a lawful purpose, and as 
it may become liable for the improper use or condition of streets 
while occupied by persons permitted to use them for a proper, but 
unusual, purpose which may be attended with inconvenience or 
even danger, it may require indemnity from such person, on 
which to rely in case cause of action results against it from such 
person’s act or omission.” 

In McQuillin on Mun. Ord. § 480, it is said: 

“The proposition cannot be denied that organized government 
has the inherent right to protect health, life, and limb, 
private property and legitimate use thereof, and provide generally 
for the safety and welfare of its people. Not only does the right 
exist, but this obligation is imposed upon those clothed with the 
sovereign power. This duty is sacred and cannot be evaded, 
shifted, or bartered away without violating a public trust.” 

Again, in § 433, he says: 

“Crowded urban populations require numerous police regula- 
tions which would be unreasonable in rural districts or sparsely 
populated territory. This difference was quickly recognized, and 
from the first establishment of local corporations invested with 
civil government, the local community has been empowered to 
enact and enforce all sorts of such regulations which restrict, more 
or less, the liberty of the individual, his personal movements, and 
the use of his property. These are absolutely essential to life in 
crowded centers. From the beginning their necessity has been 
sanctioned by the pape authorities, and they have been sustained 
generally by the courts.” 

It needs the opinion of no court or judge to ake it true, for 
every one knows it is true, that an automobile jitney is a power- 
ful and dangerous machine, and is especially dangerous, as usual- 
ly operated in crowded streets. In running, it has no certain 


track, but is operated so as to dart about hither and thither. The 
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agreed facts show, as stated, that at the time said ordinance was 
passed, 300 of them were operated over two of the principal busi- 
ness streets each way every 30 minutes for 15 hours continuously, 
at an average speed of 15 miles per hour, and in the 60 to 75 days 
they had operated 100 accidents in which the jitneys were con- 
cerned had occurred, and in which one or more persons were in- 
jured and some lost their lives. 

The state requires liquor dealers to give bond (Rev. Stat. 
§ 7452), and authorizes anyone “aggrieved,” and others, to sue 
thereon. In Peavy v. Goss, 90 Tex. 89, 37 S. W. 3817, the act of 
the legislature requiring such bond was attacked because the title 
of the act was, “An Act to Regulate the Sale of Spirituous” 
Liquors, etc. It mentioned nothing about authorizing or requir- 
ing bond. The supreme court held the act perfectly valid, saying: 

“The subject-matter of the act is the regulation of the sale of 
intoxicating liquors. The bond that is required to be given and 
the remedies upon it which are provided for are matters regulat- 
ing the traffic, and are germane to the subject of the act, and come 
strictly within the purview of the title. The statute has but one 
subject, that of the regulation of the sale of liquors which produce 
intoxication.” 

The state, as a matter of regulation, requires ferrymen to get 
license from commissioners’ courts (Rev. Stat. §§ 7024 et seq.) 
and execute a bond, upon which anyone injured can sue and re- 
cover. So, of pawnbrokers, factors, and others. 

In the case of the Indianola v. Gulf, W. T. & P. R. Co. 56 Tex. 
594, the court sustained the action of said city in requiring the 
railway company to execute to it a $50,000 bond as liquidated 
damages, conditioned that the railroad would, within a given 
time, extend the line of its railway a certain distance beyond the 
city limits, and held a recovery could be had thereon, if the rail- 
road failed to comply with said condition. The state cites us to 
many other decisions from other jurisdictions tending to support 
the action of the city in requiring bonds of persons to exercise cer- 
tain privileges and franchises upon its streets. As a general prop- 
osition, we think, there can be no doubt that the city of Ft. Worth 
could annex reasonable conditions to the exercise of the privilege 
or franchise to the jitneys to operate upon its streets. 


On this point. as we see it, it resolves itself into whether or 
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not the judges of this court can say, as a matter of law, that to 
require of the jitney man to procure such a bond as a prerequisite 
to his running his business in the streets of Ft. Worth is so un- 
reasonable and oppressive as a regulation of the business as to 
render that provision of the ordinance void. We have no knowl- 
edge on the subject other than is disclosed by the facts and record 
in this case, and the knowledge that we are presumed to possess in 
common with all other men. On the other hand, the city of 
Ft. Worth and its governing commissioners must have knowledge, 
and we must presume they have, which we cannot have. They are, 
on the ground, and have for years had observation and experience 
about such matters, and daily, if not hourly, must-see the effects 
of the operation of the jitney as well as the other common carriers 
of passengers for hire on its streets. As stated, the agreed facts 
are that the Board of Commissioners, in view of the traffic condi- 
tions, and the large number of accidents occurring from the oper- 
ation of said jitney, deemed that there was an imperative and 
urgent necessity for the passage and enforcement of said ordi- 
nance 448. From a full consideration of the principles of law 
applicable, and the facts shown in this case, we cannot say that 
the city had no power or authority; and that there was no neces- 
sity for requiring the said indemnity bond, as a proper regulation 
of the business, and we cannot pronounce that feature of the 
ordinance void. 

[5] We have had much difficulty in reaching a correct and 
satisfactory conclusion as to whether or not requiring the jitney 
operators to procure such bond, and not the other classes of com- 
mon carriers of passengers for hire in the city, is so unreasonable 
or such a discrimination as to make this feature of the ordinance 
void. From our study of the facts and the law applicable, we 
think it reasonably certain that the record shows three separate 
and distinct classes of common carriers of passengers for hire in 
said city (outside of the steam and interurban railways not under 
consideration), to wit: First, the street car; second, the ordinary 
hack and automobile; and, third, the jitney. Clearly, the city 
so regarded them and acted upon such distinction. 

In the case of Southwestern Teleg. & Teleph. Co. v. Dallas 
— Tex. Civ. App. —, 174 S. W. 636, is reported an exhaustive 


and able opinion by the court of civil appeals at Dallas, through 
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Judge Rasbury, an opinion which appeals strongly to us as correct 
on this subject. In that case the appellant therein attacked an 
ordinance of the city of Dallas, which, briefly stated, imposed a 
tax of $2 for each pole of appellant, and specially excepted there- 
from any such tax on the poles of the street car company and of 
another telephone company, the competitor of the appellant there- 
in. The appellant therein claimed that that was class legislation, 
discriminated against it, and violated the Federal and state Con- 
stitutions on the subject. .Judge Rasbury states the contention of 
appellant therein in these words: 

“It is next urged by appellant that the provisions of the ordi- 
nance are in Violation of § 3, art. 1, of our Constitution, because 
discriminatory, and hence denies to appellant equal protection of 
the laws, and is in violation of § 1, art. 8, of our Constitution pro- 
viding for equal and uniform taxation of citizens of the state and 
in violation of § 1, art. 14, of the Federal Constitution, guaran- 
tying to citizens of all the states equal protection of the laws.” 

We quote, with approval, what he says as follows: 

“Class legislation or laws that affect a particular class are not 
unenforceable for that reason alone. The right of the legislature 
to classify persons, corporations, or subjects for taxation, regu- 
lation, or restriction in the broadest sense is not an open question 
under either our state or national Constitution, and the right to 
classify includes the right to exempt, as does the right to exempt 
include the concurrent right to discriminate. The rule of law in 
reference to the right of classification in the light of the constitu- 
tional provisions urged by appellant in force in this state is, of 
course, the rule adopted by the Supreme Court of the United 
States in applying to the state Constitutions and laws that provi- 
sion of the national Constitution which guarantees to all the citi- 
zens of all the states of the United States the equal protection of 
the laws. 

“Yn the case of Union Cent. L. Ins. Co. v. Chowning, 86 Tex. 
654, 24 L.R.A. 504, 26 S. W. 982, the rule in this state with 
reference to classification was stated as follows: ‘When legisla- 
tion applies to particular bodies or associations, imposing upon 
them additional liabilities, it is not open to the objection that it 
denies to them equal protection of the laws, if all persons brought 


under its influence are treated alike under the same conditions.’ 
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The rule cited is from Missouri P. R. Co. v. Mackey, 127 U. S. 
209, 32 L. ed. 107, 8 Sup. Ct. Rep. 1161, and is the present ex- 
isting general rule in this and most, if not all, the other states of 
the Union, and under the rule nearly every conceivable character 
of classification, so long as it is reasonable and just, has been 
sustained. In the same case it is further said, ‘If all persons sub- 
ject to it are treated alike under similar circumstances and condi- 
tions in respect both of the privileges conferred and the liabilities 
imposed,’ the constitutional inhibition has no application. 

“Tt is also said in Magoun v. Dlinois Trust & Sav. Bank, 170 
U.S. 2838, 42 L. ed. 1037, 18 Sup. Ct. Rep. 594: ‘What satisfies 
this equality has not been, and probably never can be, precisely 
defined. Generally it has been said that it “only requires the 
same means and methods to be applied impartially to all the con- 
stituents of a class, so that the law shall operate equally and uni- 
formly upon all persons in similar circumstances”’ (citing 
Kentucky R. Tax Cases, 115 U. S. 821, 29 L. ed. 414, 6 Sup. Ct. 
Rep. 57). 

“It was further said in Magoun’s Case, supra, that ‘it does not 
prohibit legislation which is limited, either in the objects to which 
it is directed or by the territory within which it is to operate. 

. But what is the test of likeness and unlikeness of circum- 
stances and conditions? These expressions have almost the gen- 
erality of the principle they are used to expound, and yet they are 
definite steps to precision and usefulness of definition, when con- 
nected with the facts of the cases in which they are employed. 
With these for illustration, it may be safely said that the rule 
prescribes no rigid equality and permits to the discretion and wis- 
dom of the state a wide latitude as far as interference by this 
court is concerned.’ It is also said in the same case that the 
rule— ‘is not without limitation, of course. “Clear and hostile 
discriminations against particular persons and classes, especially 
such as are of unusual character, unknown to the practice of our 
governments, might be obnoxious to the constitutional prohibi- 
tion.”? Bell’s Gap R. Co. v. Pennsylvania, 1384 U. S. 232, 33 L. 
ed. 892, 10 Sup. Ct. Rep. 533. 

“But it was also said, in Brown-Forman Co. v. Kentucky, 217 
U. S. 563, 54 L. ed. 883, 30 Sup. Ct. Rep. 578: ‘This restric- 
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ation,” nor prevent variety in methods of taxation or discrvti.. 
in the selection of subjects, or classification for purposes of tax- 
ation of either properties, business, trades, callings, or occupa- 
tions. This much has been over and over announced by this 
court.’ 

“Under the rule stated in the several ways by the citations 
quoted, what is the position occupied by appellant, and what equal 
protection of the law has it been denied, and what lack of equality 
or uniformity is shown by the ordinance as between appellant and 
similar concerns similarly situated? None we conclude. We do 
not understand that the rule which permits legislative bodies to 
classify persons, corporations, trades, businesses, subjects, etc., in 
order that the burdens of government may be justly and equally 
borne, denies them the right to classify classes. The rule an- 
. nounced by our supreme court in Union Cent. L. Ins. Co. v. 
Chowning, supra, comprehends such necessity in the varied and 
complex situations necessarily arising from the different situa- 
tions and conditions of those who are to be so charged, when it 
declares that the test shall be that all of the constituents of the par- 
ticular class shall be ‘treated alike under like conditions.’ The 
rule, as stated in Magoun’s Case, also contemplated the classifi- 
cation of classes in the holding that all should be treated ‘alike 
under like circumstances and conditions, both in the privilege 
conferred and the liabilities imposed.’ The right to subdivide a 
given class when such class is existing under dissimilar circum- 
stances and conditions is sustained in Texas Co. v. Stephens, 100 
Tex. 628, 103 S. W. 481, where it is said: ‘Persons who, in the 
most general sense, may be regarded as pursuing the same occupa- 
tion, as for instance, merchants, may thus be divided into classes, 
and the classes may be taxed in different amounts and according 
to different standards. Merchants may be divided into whole- 
salers and retailers, and, if there be reasonable grounds, these may 
be further divided according to the particular classes of business 
in which they may engage.’ : 

“An apt illustration of the right to classify classes is found in 
the case of Pacific Exp. Co. v. Seibert, 142 U. S. 339, 35 L. ed. 
1035, 3 Inters. Com. Rep. 810, 12 Sup. Ct. Rep. 250, the issue 
being the validity of an act of the Missouri legislature imposing 
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transportation on contracts for hire with railroad or steamboat 
companies, but exempting all other concerns carrying on an ex- 
press business and owning its own means of transportation, such 
as steamboat and railroad companies. This act was attacked upon 
the same grounds that the ordinance in the instant case is at- 
tacked. The classification was sustained, the Supreme Court of 
the United States holding there was a vital and essential distinc- 
tion between express companies defined by the act and those 
concerns exempted from the tax, in that railroads paid taxes upon 
their roadbeds, rolling stock, and other tangible property, and 
generally upon their franchise, as did steamboat companies, while 
on the other hand, express companies of the kind defined by the. 
act have no tangible property of consequence, and that the exemp- 
tion was a just discrimination in order that the burdens of govern- 
ment might be equally borne.. Is there then such essential dis- 
tinction between those exempted by the ordinance here involved 
and appellant, as justifies the classification? We conclude there 
is, The ordinance levies the charge of $2 per pole against all per- 
sons or corporations occupying the stréets of the city therewith, 
and excepts therefrom all persons or corporations owning and us- 
ing poles in the operation of street railways and those which, by 
the terms of their franchise, pay to the city a proportion of their 
gross receipts. The ordinance, fairly construed, assumes, that 
other persons and corporations occupy the streets with poles sim- 
ilar to those of appellant. The undisputed facts show, which we 
have not stated before, that several street railways occupy the 
streets of the city with their trolley poles, whereon wires are 
strung, to be used in propelling their cars by electricity; that an- 
other telephone company has poles upon the streets similar in all 
respects to those of appellant and used for the same purpose; that 
said other telephone company is operating under a franchise by 
which it pays to the city 4 per cent of its annual gross receipts 
furnishes free one duct in its underground conduits, and one 
cross arm on its poles for police and fire alarm purposes, together 
with 63 free telephones; that appellant does not pay the city a 
proportion of its earnings, yet its earnings, as indicated by the 
evidence, is two thirds greater than those of the competing 
company ; that the street railways exempted from said ordinance 


by the provisions of the city charter (article 10, § 1, cl. D) are 
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required by law to pay the cost of paving the streets between their 
rails and 2 feet outside such rails, and may be required to drain 
and light streets over which they pass, and to construct and keep 
in repair bridges and crossings, as well as construct and maintain 
culverts and drains on streets over which they pass. Charter, art. 
2, § 8, cl. 26. These facts indicate the inequality of the contribu- 
tions to the city for the privileges enjoyed by appellant and those 
exempted from the provisions thereof, and, in our opinion, sustain 
the discrimination as lawful, and the finding of the jury that they 
are reasonable. The matter of the payment of other taxes is, in 
our opinion, immaterial and beside the issue. Those exempted, 
as well as appellant, pay an ad valorem tax upon their tangible 
property, including their franchise, at least such tangible assets 
are subject to an ad valorem tax, and the presumption is that it 
has been so subjected. All tax payments on tangible assets thus 
properly eliminated, since equal, it comes to this: That the con- 
stituent class to which appellant belongs is contributing a much 
less amount for the privilege of using the streets with its poles 
than are those exempted from the provisions of the ordinance, 
and, that being true, it follows as matter of course that there has 
been no arbitrary or unlawful classification.” 

In the recent case of St. Louis Southwestern R. Co. v. Griffin, 
— Tex. —, LRA. —, 171 S. W. 706, our supreme court, 
through Chief Justice Brown, quoting from Houston & T. C. 
R. Co. v. Dallas, 98 Tex. 396, 70 L.R.A. 850, 84 S. W. 648, 
said: 

“The power of the legislature to regulate the use of property 
and the carrying on of business so as to protect the health, safety, 
and comfort of citizens is recognized by all of the authorities, and 
its use is not to be defeated by the mere fact that loss or expense 
may be imposed upon the owners of the property or business. 
Northwestern Fertilizing Co. v. Hyde Park, 97 U. S. 659, 24 
L. ed. 1036.” 

In the case of Patsone v. Pennsylvania, 232 U. S. 138, 58 L. 
ed. 539, 34 Sup. Ct. Rep. 281, it is shown that the state of Penn- 
sylvania, in order to protect its wild game, passed a law making 
it an offense for a resident unnaturalized alien to own or be pos 
sessed of a shotgun or rifle, and also forfeited the gun where such 
person was shown to own or to be possessed of it. The act was 


attacked as an unjust discrimination, and deprived the alien of 
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his property contrary to the 14th Amendment to the United 
States Constitution. The United States Supreme Court in that 
case said: 

“Under the 14th Amendment the objection is twofold, unjusti- 
fiably depriving the alien of property, and discrimination against 
such aliens as a class. But the former really depends upon the 
latter, since it hardly can be disputed that if the lawful object, the 
protection of wild life (Geer v. Connecticut, 161 U.S. 519, 40 L. 
ed. 793, 16 Sup. Ct. Rep. 600, warrants the discrimination, the 
means adopted for making it effective also might be adopted. 
The possession of rifles and shotguns is not necessary for other 
purposes not within the statute. It is so peculiarly appropriated 
to the forbidden use that if such a use may be denied to this class, 
the possession of the instruments desired chiefly for that end also 
may be. The prohibition does not extend to weapons such as 
pistols that may be supposed to be needed occasionally for self- 
defense. So far, the case is within the principle of Lawton v. 
Steele, 152 U. S. 133, 38 L. ed. 385, 14 Sup. Ct. Rep. 499. See 
further New York ex rel. Silz v. Hesterberg, 211 U.S. 31, 53 L. 
ed. 75, 29 Sup. Ct. Rep. 10; Purity Extract & Tonic Co. v. 
Lynch, 226 U. S. 192, 57 L. ed. 184, 33 Sup. Ct. Rep. 44. 

“The discrimination undoubtedly presents a more difficult 
question. But we start ‘with the general consideration that a 
state may classify with reference to the evil to be prevented, and 
that if the class discriminated against is or reasonably might be 
considered to define those from whom the evil mainly is to be 
feared, it properly may be picked out. A lack of abstract sym- 
metry does not matter. The question is a practical one, depend- 
ent upon experience. The demand for symmetry ignores the 
specific difference that experience is supposed to have shown to 
mark the class. It is not enough to invalidate the law that others 
may do the same thing and go unpunished, if, as a matter of fact, 
it is found that the danger is characteristic of the class named. 
Lindsley v. Natural Carbonic Gas Co. 220 U. 8. 61, 80, 81, 55 L. 
ed. 369, 878, 379, 31 Sup. Ct. Rep. 337, Ann. Cas. 1912C, 160. 
The state ‘may direct its law against what it deems the evil as it 
actually exists without covering the whole field of possible abuses.’ 
Central Lumber Co. v. South Dakota, 226 U. S. 157, 160, 57 L. 
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226 U. S. 260, 270, 57 L. ed. 212, 216, 33 Sup. Ct. Rep. 2%, 
Ann. Cas. 1914B, 71; L’Hote v. New Orleans, 177 U. S. 587, 
44 L. ed. 899, 20 Sup. Ct. Rep. 788. See further Louisville & 
N. R. Co. v. Melton, 218 U. S. 36, 54 L. ed. 921, 47 L.R.A. 
(N.S.) 84, 30 Sup. Ct. Rep. 676. The question therefore nar. 
rows itself to whether this court can say that the legislature of 
Pennsylvania was not warranted in assuming as its premise for 
the law that resident unnaturalized aliens were the peculiar source 
of the evil that it desired to prevent. Barrett v. Indiana, 229 
U. S. 26, 29, 57 L. ed. 1050, 1052, 33 Sup. Ct. Rep. 692. 

“Obviously the question, so stated, is one of local experience, on 
which this court ought to be very slow to declare that the state 
legislature was wrong in its facts. Adams v. Milwaukee, 228 
U. S. 572, 583, 57 L. ed. 971, 977, 838 Sup. Ct. Rep. 610. If we 
might trust popular speech in some states it was right; but it is 
enough that this court has no such knowledge of local conditions 
as to be able to say that it was manifestly wrong. See Trageser 
v. Gray, 73 Md. 250, 9 L.R.A. 780, 25 Am. St. Rep. 587, 20 Atl. 
905; Com. v. Hana, 195 Mass. 262, 11 L.R.A.(N.S.) 799, 122 
Am. St. Rep. 251, 81 N. E. 149, 11 Ann. Cas. 514.” 

In our opinion the agreed facts in this case show such a marked 
distinction between the three characters of passenger carriers for 
hire and the extent and manner of their use of the streets as to 
justify the city in requiring the operator of the jitney to give such 
bond, and in not requiring either of the other classes of carriers 
to do so, and that we cannot therefore hold this provision of the 
ordinance void. 

[6] In connection with this matter, the applicant contends, in 
effect, that it is unreasonable and oppressive to require him to 
take out the indemnity insurance from some company designated 
by the ordinance, and that instead he should be permitted to give 
personal sureties if he so desires, and he suggests that there might 
be but one insurance company which would issue such policy in 
the whole state. But no such state of fact is shown before us. 
The reason why the city requires an indemnity by an incorporated 
company instead of personal sureties is made to appear clearly by 
the agreed facts to the effect, as shown by subdivision 27 of the 
agreed facts copied above. It is unnecessary to again copy it 
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conclude that said ordinance in the particulars mentioned is un- 
reasonable or oppressive. On the contrary, we are impressed that 
they are reasonable and proper, especially in view of the agreed 
facts. 

[7, 8] Again, the applicant attacks those provisions, in effect, 
requiring him to select a given route over which he will run his 
motor bus, jitney, designating the termini, and requiring him to 
stick to that route and termini, and prohibiting him from oper- 
ating elsewhere, and requiring him to run, or cause to be run, his 
Jitney for not less than 12 consecutive hours out of every 24, ex 
cept on Sundays, and a reasonable time for going to and from 
meals, and in case of accidents, breakdowns, or other casualties, 
or upon the surrender of said license. The applicant’s able attor- 
neys, as we understood, both in their oral argument and brief 
herein, admitted and contended that the operators of the jitneys 
were common carriers. There can be no question of the correct- 
ness of this. Then, as common carriers, they subject themselves 
to all reasonable regulations in the matters mentioned. Being 
common carriers and subjecting themselves to such regulations, 
the public unquestionably has rights in the premises. Ag we 
understand the ordinance, the city does not undertake to itself 
fix the route and termini of the jitneys, but, with some restric- 
tions, permits the operators of the jitneys themselves to make such 
selection. If they are to operate as common carriers, then the 
public has the right to know when and where they will operate, 
and to require them to do so with promptness and regularity. It 
would certainly be unreasonable to the public that, after they 
have selected and established their route and termini, they could, 
at any time, abandon that and take up some other. They have no 
more right to thus shift from time to time and place to place than 
the street car carriers would have so to do. Suppose, for instance, 
the street car system operating on regular schedule time, as they 
are required to do from day to day and within reasonable hours, 
should for any reason, without necessity, conclude that on one day 
or all the days of one week they would not run their cars on their 
lines north and south, but instead run them east and west, or vice 
versa. The public would be so inconvenienced by this as to make 
such a condition of things intolerable, and as a matter of fact it 


would not be tolerated. So, with the jitney, they select a certain 
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route and termini. Their patrons, the public, adjust themselves 
to this, and depend upon them to run that route on schedule time 
within reasonable hours. But the jitneys without necessity con- 
clude that for a given day or for each day of a given week they 
will not run on that line at all, but run on another and a different 
one. The disappointment and inconvenience and trouble to the 
public that had adjusted itself otherwise would be an outrage to 
such an extent that such condition of things by the jitneys would 
not, and should not, be tolerated. The ordinance on this subject, 
it seems to us, instead of being unreasonable, is most reasonable, 
and permits them at any time to apply to the city for a change in 
their route or termini, and the ordinance provides that the city, 
in its discretion, can make such desired change. The agreed facts 
show that the jitneys now operate an average of 15 hours each 
day. Surely that they should be required by the ordinance to 
operate, with the exceptions mentioned, 12 hours, is not unreason- 
able and violates no law. It seems to us that the ordinance makes 
every exception in this regard that would be either necessary or 
proper. . 

[9, 10] Again, the applicant attacks that subdivision of § 2 of 
the ordinance following subdivision “g,’”’ wherein it is prescribed 
that the Commissioners may grant the application for license to 
operate the jitney as applied for, or grant it in modified form, or 
under certain conditions, decline to grant it at all. As to this, 
we think the applicant is not in position to attack this provision, 
for the agreed facts show that he has not been denied any license, 
and in fact has made no application whatever himself, but refused 
to do so. Under such circumstances the rule is as stated in Kis- 
singer v. Hay, 52 Tex. Civ. App. 295, 113 S. W. 1008, expressly 
approved and adopted by this court in Ex parte Wilson, 56 Tex. 
Crim. Rep. 1, 117 S. W. 1197, that where one has not applied 
and been refused, he cannot complain. Young v. Colorado, — 
Tex. Civ. App. —, 174 S. W. 994; 8 Cyc. 787-789. The rule 
prevails in the United States Supreme Court, to the effect that it 
will not hear objections to the constitutionality of any law from 
those who are themselves not affected by such provisions; that in 
order to require the court to pass upon such questions they must 
affirmatively show they have been denied rights by reason of it. 


Southern R. Co. v. King, 217 U.S. 524, 534, 54 L. ed. 868, 871, 
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30 Sup. Ct. Rep. 594; Engel v. O’Malley, 219 U. S. 128, 135. 
55 L. ed. 128, 135, 31 Sup. Ct. Rep. 190; Standard Stock Food 
Co. v. Wright, 225 U.S. 540, 550, 56 L. ed. 1197, 1201, 32 Sup. 
Ct. Rep. 784; Yazoo & M. Valley R. Co. v. Jackson Vinegar Co. 
996 U. S. 217, 219, 57 L. ed. 198, 194, 33 Sup. Ct. Rep. 40; 
Rosenthal v. New York, 226 U.S. 260, 57 L. ed. 212, 33 Sup. 
Ct. Rep. 27, Ann. Cas. 1914B, 71; Darnell v. Indiana, 226 U. S. 
390, 398, 57 L. ed. 267, 272, 33 Sup. Ct. Rep. 120; Plymouth 
Coal Co. v. Pennsylvania, 232 U.S. 531, 544, 58 L. ed. 713, 719, 
34 Sup. Ct. Rep. 359; Missouri, K. & T. R. Co. v. Cade, 233 U. 
S. 642, 648, 58 L. ed. 1135, 1137, 34 Sup. Ct. Rep. 678. How- 
ever, we might state that as we understand by it the city could 
not, “without rhyme or reason,” arbitrarily refuse to issue to the 
applicant a license under said ordinance if he complied there- 
with. But, as we understand that provision, the city reserves to 
itself authority to refuse to issue license to any and every one 
under certain conditions. For instance, suppose others, includ- 
ing, or even excluding, the applicant, had already applied for and 
been granted license on certain routes to a large number, and to 
such a number as that any othera on it would be a great menace 
to public safety. It is shown by the agreed facts that there were 
300 of these jitneys constantly running up and down the two 
main business streets in the city. Say they were equally divided ; 
then there would be 75 on one side of the street running one way 
and 75 on the other side running in an opposite direction. Under 
such circumstances, surely the city would have the right to say 
that such a number, or even a much less number, 1s suflicient, 
and to permit a greater number would be too great a menace con- 
stantly to life and limb and property. Under such circumstances 
the city would not only have the discretion to refuse another 
license, but it would be its imperative duty to absolutely refuse 
all others on those streets. In any event, this provision of the — 
ordinance, in our judgment, is not unlawful, unreasonable, or 
void. Fischer v. St. Louis, 194 U. S. 361, 48 L. ed. 1018, 24 
Sup. Ct. Rep. 673; Ex parte Broussard, — Tex. Crim. Rep. —, 
LR.A. —, 169 S. W. 660, and authorities therein cited; Kis- 
singer v. Hay, supra, and authorities therein cited. 


We see nothing in the ordinance that would make it obnoxious 
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to our Constitution, or any statutory provision preventing mo- 
nopolies. It occurs to us that the very reverse of this is true. 

As we view the matters, there is no necessity of discussing any 
other question. Those discussed and decided, we think, dispose 
of the case. 

The applicant, in our opinion, is not entitled to a writ of 
habeas corpus, nor discharge if one had been granted. It will 
therefore be ordered by the court that his application be in all 
things denied, and that he be and is hereby remanded to the cus- 
tody of the proper officer, or his successor, who held him when 
this court took jurisdiction and admitted him to bail. 


Harper, J.: 
I concur in the result reached, and may write my views later. 


Davidson, J., dissenting: 

There are some questions which ought to be recognized as 
settled law with reference to municipal corporations: First, that 
such corporation is of legislative creation; second, that it can 
only exercise such authority as has been expressly conferred ; 
third, that such authority must be within constitutional limita- 
tion; fourth, that its powers are subordinate to general legisla- 
tion; fifth, that if there be a doubt of its right to exercise 
authority or power to act, that doubt must be resolved in favor 
of the grantor and against the grantee; sixth, that its acts and 
ordinances must be within the grant; and, seventh, its ordinances 
must be reasonable, fair, and not discriminating. I regard these 
propositions as axiomatic and need no elaboration, discussion, or 
citation of authorities. Within these rules the city may control 
its streets, and regulate their use. It should be understood that a 
city and its granted powers are predicated upon the basic prin- 
ciple that they are to be used and exercised for the benefit of 
those who travel or use such streets, and this without discrimina- 
tion. To this end and for this purpose these streets are laid out 
and. kept in repair. It may be stated also as axiomatic, that the 
citizen is not made for the street; the street is made for the 
citizen and his use. The city cannot prohibit such use, but may 
reasonably regulate it. That the city may regulate the use of the 
streets ought not to be questioned, but such regulation should be 


fair and reasonable, Autocratic power does not belong to nor in- 
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here in our republican. form of government, either in the state, 
legislative department, or municipal government. Citizens’ Sav. 
& L. Asso. v. Topeka, 20 Wall. 655, 22 L. ed. 455. All power is 
inherent in the people, not the government, and in delegating 
authority to the various departments of government our citizen- 
ship did not surrender their inherent power, and such as has 
been delegated may be recalled or modified by amendment to the 
Constitution, or by the ordination of a new. Constitution. The 
diversification of this delegation of power has been so given as 
to prevent usurpation of power or embezzlement of authority. 
The legislature is supreme in law making, and its authority can- 
not be invaded nor delegated, and it is bounded by constitutional 
limitations. Cities are subordinate, and must live within the 
hmits of its grant or charter. Police power is ut an incident to 
legislation. Whatever may be the necessity for its exercise, that 
necessity is limited by impassible barriers. Withdraw the legis- 
lative delegated authority, and the police power passes with that 
withdrawal. The legislature cannot exceed or transfer its del- 
egated authority any more that can the judiciary or executive. 
While these statements are general and may be regarded as legal 
platitudes in a sense, still it is well to have frequent recurrence 
to first principles, “lest we forget,’ and it.may be absolutely 
necessary to do so that precedenta may be kept within the reason 
of the law and the purpose of the written Constitution. It may 
be well also to restate that great truth, sometimes overlooked, that 
the government is made by man and for his benefit, and that 
man is not made by nor for the government. Recent history— 
legislative and judicial—does not seem to have kept these propo- 
sitions well or strictly in hand or in memory. Police power, 
whatever may be the necessities, is operative only to subserve our 
citizenship, their rights and their interest. It cannot be made 
an engine of oppression, nor used to destroy the rights of our 
people, nor can it be resorted to to paternalize our government. 
These rights are sacred, whether in the state at large or within 
the confined limits of municipal corporations. Such authority 
should be confined to the regulation of matters appertaining to 
such corporation and the exigencies of such territory, and this 
only when the matters are not covered by the general law of the 
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of people in cities which do not affect the people at large in the 
state. Under such circumstances cities should have sufficient 
police power for reasonable regulation. One of such matters 
is reasonable control of streets. This regulation should be ex- 
ercised for the benefit of the citizenship of the city and those 
who use the streets for necessary purposes, always attended by 
the fundamental rule that such use must be exercised so as not to 
injure the rights of others or the public rights. 

It occurs to me that the ordinance in question, viewed in the 
light of other ordinances mentioned in the statement of facts, is 
not only discriminating and unreasonable, but intended to be pro- 
hibitive, and its bond feature is not authorized, and, in my judge 
ment, void. Illustrative of the above, an inspection of one 
ordinance disclosés that all autos of every size and description are 
authorized to carry passengers throughout and all over the city 
of Ft. Worth by paying a license fee of $8 per annum, and for 
this no bond or insurance policy is asked or required in the way 
of indemnity. Under the other ordinance an auto carrying five 
passengers must pay $10 per annum; if it carries seven passen- 
gers it must pay $20 per annum, and if above seven passengers 
it must pay $30. In addition to these matters these autos or jit 
neys are confined to specific or segregated lines and streets. Be 
sides this, each auto or the licensee under the second ordinance 
must take out an insurance policy to protect such licensee from 
“legal liability,’”’ provided such policy can in no event redound to 
the benefit of passengers carried in such auto. For this policy or 
indemnity contract the licensee must pay the exacted fee or pre 
mium demanded by the insurance companies. There may be no 
limit even set to the amount of the premium or fee to be paid. 
Otherwise the license cannot be obtained as authority for running 
the jitney. The insurance company, ‘no one else, can sign the 
contract. If it demands $500 as a premium or fee, it must be 
paid, and this is made a prerequisite before the licensee can obtain 
the necessary license to operate his auto or jitney. Under one 
ordinance the auto or common carrier only pays $3 for the privi- 
lege of becoming a common carrier in the city limits for the 
space of one year. Under the other ordinance the auto, which 
we may call a jitney, pays from $10 to $30, besides the premium 


demanded by the insurance company. This looks to me to be 
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sharply discriminating. It may be asked why this difference is 
made under the two ordinances. Can it be said that the passen- 
gers are less safe in one than in the other auto? If so, how or 
why? Can it be urged that the traveling public on the streets 
is less liable or more liable to damage from one of the autos than 
from the other? If so, how or why? It may be further asked if 
the public along the street is any more safeguarded by the exac- 
tion of from $10 to $30 than by the demand of $3. It occurs to 
me these ordinances cannot be reconciled along reasonable lines. 
It is not clear to my mind why the indemnity contract or insur- 
ance policy is demanded under one ordinance, and not under the 
other. It does not redound to the benefit of either the passengers 
in the car, for they expressly are excluded, or those traveling 
along the public streets, for the simple reason that by its terms 
the “legal liability” is limited to the licensee of the vehicle driven. 
Neither the passengers nor the public have any interest in the 
contract or policy. Nor is it clear to my mind how this indem- 
nity policy, executed in favor of the licensee, could be any protec- 
tion to anybody, unless it be the licensee. Before his legal 
hability could possibly arise that liability must be fixed in some 
way definitely upon the licensee, and if he were called upon to 
pay money in any way for damages or injury to people on the 
streets, he might possibly have a cause of action against the in- 
surance company. This, if true, certainly would result in a 
multiplicity of suits to say the least of it, the end of which might 
be to defeat all rights even of the licensee. This indemnity con- 
tract is a matter exclusively between the jitney owner or licensee 
and the insurance company—made so on its face, without even 
specifying what is meant by the term “egal liability.” 

It may be asked, Does this term “legal liability” mean an in- 
demnity of the licensee for what he may pay out for damages 
or cause to be made to pay out for damages, or is it protection 
against him from prosecution for injury of a criminal nature 
he may commit in running over or killing people on the streets ? 
If it protects him against liability for his violation of criminal 
statutes, certainly it would hardly be maintainable against the 
insurance company. Indemnity of a party against his own crim- 
inal er tortious act would hardly be a legal contract. But viewed 


in another light, this indemnity contract under the ordinance is 
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and can only be a matter between the licensce and the insurance 
company, that is, it is a contract between third parties to which 
the city is not a party and is not and cannot be made a party, 
and in which the municipal corporation as such has not and can 
have no interest. It could not change the relation of the third 
parties to each other by making a cause of action or defeating a 
cause of action or in lessening or enhancing the liability for acts 
between third parties. The public or the city has no interest in 
it. It is a matter between the licensee and the insurance com- 
pany. There is ample authority, as I understand the law, based 
on sound principles, for the proposition that the city cannot 
demand or require bonds or contracts inuring to or operating 
only between third parties. This has been a matter of adjudi- 
cation frequently. In support of the above proposition I cite 
Park Bros. & Co. v. Sykes, 67 Minn. 153, 69 N. W. 712; Breen 
‘vy. Kelly, 45 Minn. 352, 47 N. W. 1067; Philadelphia v. Mad- 
den, 23 Pa. Co. Ct. 39; Lyth v. Hingston, 14 App. Div. 11. 
43 N. Y. Supp. 658; Jefferson v. Asch, 58 Minn. 446, 25 L. 
R.A. 257, 39 Am. St. Rep. 618, 55 N. W. 604. To the same 
effect is Taylor v. Dunn, 80 Tex. 652, 16 S. W. 732; House v. 
Houston Waterworks Co. 88 Tex. 233, 28 L.R.A. 532, 31 S. W. 
179; Galveston & W. R. Co. v. Galveston, 90 Tex. 411, 36 
L.R.A. 38, 39 S. W. 96. Many other cases could be cited. 

The further proposition, to my mind clear,'is that a city can 
in no event demand indemnity bonds except for municipal pur- 
poses and to protect city contracts; these contracts inuring to the 
benefit of the municipal corporation. As between third parties 
the city has no concern and can neither lessen nor aggravate any 
cause of action between the citizens of a municipality, nor can 
it create a cause of action between them. For this reason it seems 
to me the city ought to be powerless to demand of one citizen an 
indemnity contract in favor of another citizen. But if, in any 
event, this can be done, there should at least be expressly granted 
authority in the city charter for so doing. This has not been done 
to the city of Ft. Worth. I do not care to further discuss this 
question, except to observe that the bond must be given with 
% corporation as surety, and such bond could not be signed by 
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This is additional discrimination and sufficient to nullify the or- 
dinance. 

Another question I mention briefly. The fees demanded are 
not, in my Judgment, license fees. It is a tax pure and simple, 
and a tax of a graduated nature, ranging from $10 te $30 ac 
cording to the number of passengers carried in the car or auto. 
If it is a license fee in fact, or so intended, it should make the 
same equal alike to all autos without reference to the number of 
passengers carried. This was done under the ordinance whieh 
demands a $3 license fee. The fee, which is in my judgment a 
tax under the ordinance under which relator was arrested, is 
not fixed om or confined to the auto as such, but to the number 
of passengers the auto carries, not as a regulation of the jitney, 
but as a tax proportioned to the number of passengers carried. 
This is not only a tax, but it is one in my judgment entirely dis- 
criminatory on its face as well as in its operation. The city is 
not authorized to levy this character of tax; therefore in the 
ordinance it is denominated a license fee. Under the guise of a 
license fee a tax, and a graduated tax at that, is levied and de- - 
manded. A license fee must be commensurate with the expense 
of maintaining the regulations, and cannot be used as a mere 
means of putting money into the treasury except for that purpose, 
and cannot be used as a revenue measure. 

There is another matter of constitutional law involved in this 
case to which I might refer; that is where a constitutional right 
exists in favor of the citizen, the power does not exist in the state 
or legislature to require the giving of a bond which materially 
abridges or entrammels the exercise of such constitutional right. 

This rule is well recognized, both in criminal and civil cases. 
In Callan v. Wilson, 127 U. S. 540, 82 L. ed. 223, 8 Sup. Ct. 
Rep. 1801, Justice Harlan in an elaborate opinion, concurred in 
by the entire court, held the right of trial by jury could not be 
abridged by requiring an appeal to a higher trial court when an 
appeal bond would have to be given as a prerequisite to secure 
such jury trial. That case has not been overruled nor modified. 
Many cases were reviewed bearing on principles of constitutional 
law. Trial by jury is not a more sacred right than the right of 
the citizen to pursue any lawful calling or business, even the 


right to use the streets of a city. Subject to lawful police regula- 
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tion, as above observed in this opinion, such a business or calling 
as carrying passengers in a carriage or auto through the streets, 
and the general use of the public streets by the auto or “jitney” 
are matters as much of constitutional right as that of trial by 
jury, and can no more be abridged than the trial by jury. Police 
regulations or power must always act uniformly upon all alike in 
the same situation, and there can be no discrimination. There 
may be classification of subjects of police regulations where the 
classification arises from the nature of the subjects, and such sub- 
jects show a difference in the expense of maintaining reasonable 
police regulations; so, in this case there could be no different 
fees and regulations. However, such classification must be rea- 
sonable and just, and founded upon the nature of the subjects for 
classification. It can never be arbitrary, nor rest upon the mere 
will or caprice of the city, state, or legislative authority. The 
discriminations in the ordinances here involved are not reasonable 
nor just, but on their face, when the subjects of the nature of the 
discriminations are considered, show they are illegal, arbitrary, 
‘and depend upon the mere will of the legislative branch of the 
city. It may be matter of doubt that an ordinary auto is more 
hazardous to the public than an ordinary two-horse carriage or 
similar vehicle. Certainly one of two autos of the same size, with 
same or even different seating capacity, is not more hazardous or 
dangerous to the public than the other, nor does it, strictly speak- 
ing, require more expense in regulation than the other. Yet none 
of these regulations apply to carriages in Ft. Worth, and the dis- 
crimination between the autos of the same carrying capacity un- 
der one ordinance as against those under the other ordinance is 
purely arbitrary and exists without reason or justification, and 
only by the mere will of the ordinance-making power. For all 
the above reasons the ordinance is void under the 14th Amend- 
ment to the Federal Constitution, which provides that no person 
shall be deprived of life, liberty, or property without due process 
of law or be denied equal protection of the law, as well as under 
the provisions of the state Constitution and the Bill of Rights, 
which are to the same effect. 

I have not discussed this ordinance in relation to other common 
carriers of the city, one of which is the street railway company, 


but I have said enough to convey some of the ideas I have for 
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disagreeing with my brethren in upholding this ordinance. I, 
therefore, have reached the conclusion that the ordinance is un- 
reasonable, is discriminatory, is intended to be prohibitive, and 
its bond feature is void, and that the alleged license fee is a tax, 
and not a license. I cannot, therefore, concur with my brethren 
in upholding this ordinance. 


COLORADO PUBLIC UTILITIES COMMISSION. 


CASTLE ROCK MOUNTAIN RAILWAY & PARK 
v. 
DENVER TRAMWAY COMPANY et al. 


(Case No. 29.] 


Oommissions — Jurisdiction — Anti-trust laws. 
The Colorado Public Utilities Commission has no jurisdiction to 
entertain a petition alleging violations of the laws prohibiting unfair 
competitions and illegal combinations in restraint of trade. 


{August 9, 1915.] 


Petition alleging violations of the law prohibiting unfair 
competition and illegal combinations in restraint of trade; dis- 
missed, with leave to amend the complaint within five days to 
base the cause of action solely on the alleged discrimination in 
the rates, practice, and service of the defendant the Denver Tram- 
way Company, in favor of the defendant the Seeing Denver Com- 
pany, and ordering that the demurrers of the defendants directed 
against all other matters contained in the petition be sustained, 
and that the defendant the Denver Tramway Company answer 
the amended petition within five days after it is filed with the 
Commission. 

Appearances: Charles F. Quaintance for petitioner; Gerald 
Hughes and Howard Robertson for the Denver Tramway 
Company, defendant, C. C. Dorsey and E. I. Thayer for the 
Denver Union Terminal Ry. Company, defendant, J. H. Kuy- 
kendall for the Denver Omnibus & Cab Company, defendant, 
Robert R. Harvey for the Seeing Denver Company, defendant. 


By the Commission: On the 15th day of July, 1915, the 
petitioner filed with this Commission a petition entitled, “Petition 
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in re Unfair Competition and Illegal Combination or Confed- 
eracy in Restraint of Trade,” the said petition being directed 
against the defendant public utilities, to wit, the Denver Tram- 
way Company, the Seeing Denver Company, the Denver Omnibus 
& Cab Company, and the Denver Union Terminal Railway Com- 
pany. 

The petitioner alleges that it is a scenic incline railroad com- 
pany, owned and operated by Charles F. Quaintance, and pe 
titions in its behalf, and on behalf of thirty-six scenic trips out 
of Denver, and alleges “that the defendants, and each and all 
of them have formed and are a part of an illegal combination or 
confederacy in restraint of trade and fair competition for the 
purpose of controlling the tourist business, to the end that no 
scenic trips, except those operated by defendant, the Seeing Den- 
ver Company shall be taken by tourists.” 

The petitioner further complains that the defendant the Denver 
Omnibus & Cab Company has been granted the exclusive priv- 
ilege of soliciting business from incoming passengers at the 
Union depot, the property of the Denver Union Terminal Rail- 
way Company, one of the defendants. 

The petitioner further alleges that the Denver Omnibus & Cab 
Company owns and controls a large amount of the capital stock 
of the defendant the Seeing Denver Company, and grants to 
the said the Seeing Denver Company privileges not open to this 
complainant and to which said complainant is entitled; and that 
the defendant Denver Tramway Company permits the Seeing 
Denver Company to use the tracks of the defendant the Denver 
Tramway Company, exclusively, and maintains a discriminatory 
rate for special cars for the benefit of the Seeing Denver Com- 
pany; the said rate not being open to this petitioner or others 
similarly situated; and the petitioner prays that this Commis- 
sion afford a remedy as against the alleged illegal combination 
in restraint of trade, and that the plaintiff be given the same 
rights, rates, service, equipment, and privileges by the defendant 
the Denver Tramway Company, the Denver Omnibus & Cab 
Company, and the Denver Union Terminal Railway Company, 
as are now open to the defendant the Seeing Denver Company. 

On July 25, 1915, the defendants filed petitions with this 


Commission for leave to demur to the complaint of the peti- 
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tioner, and this privilege was granted by the Commission ; where- 
upon, on July 28, 1915, the defendants demurred to the petition 
of the petitioner, alleging that this Commission had no juris- 
diction as to the subject-matter of this action. 

On the 30th day of July, 1915, the Commission heard ar- 
guments in support of and against the demurrers filed to the 
petition of the petitioner. 

The petitioner, in its objection to the exclusive right to solicit 
incoming passengers, granted by the Denver, Union Terminal 
Railway Company to the Denver Omnibus & Cab Company, does 
not complain as to the adequacy of the service of the Denver 
Omnibus & Cab Company, nor does the petitioner seek for itself 
an equal right to solicit.passengers at the station of the Union 
Terminal Railway Company, so that it is unnecessary for us, at 
this time, to pass on the question as to whether it is within the 
jurisdiction of this Commission to order the Denver Union Ter- 
minal Railway Company to permit other persons and corpora- 
tions the privilege of soliciting passengers at the station of the 
Denver Union Terminal Railway Company. 

The complaint of petitioner complains of an illegal combination 
in restraint of trade. The Public Utilities Commission is not 
a court, but is a creature of the legislature, with defined powers, 
and our jurisdiction does not extend to complaints against illegal 
combinations in restraint of trade. The doors of the courts of the 
state of Colorado are open to the plaintiff in the event it has a 
cause of action in this regard. | 

The Commission, having carefully considered the petition of 
the petitioner and the demurrers filed by the several defendants, 
now orders: 

First. That the petition of the petitioner be dismissed as to 
the Denver Union Terminal Railway Company, the Denver 
Omnibus & Cab Company, and the Seeing Denver Company, de- 
fendants. 

Second. That the petitioner amend its complaint within five 
days from the date of this order, and base its cause of action 
solely on the alleged discrimination in the rates, practices, and 
service of the defendant the Denver Tramway Company, in 


favor of the defendant the Seeing Denver Company, and that the 
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demurrers of the defendants directed against all other matters 
contained in the petition of the petitioner be sustained. 

It is further ordered that the defendant the Denver Tramway 
Company answer the amended petition of the petitioner within 
five days after the same is filed with this Commission. 

The Public Utilities Commission of the State of Colorado, 
S. S. Kendall, Geo. T. Bradley, M. H. Aylesworth, Commis- 


sloners. 
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IN RE CONNECTICUT COMPANY. 
(— Conn. —, 94 Atl. 992.) 


Constitutional law — Delegation of power to regulate street railways 
— Commission. 

1. The general assembly could constitutionally delegate to the Pub- 
lic Utilities Commission authority to determine the number of street 
railway tracks to be laid on a city bridge used as a public highway, as 
it involved the adjudication of a matter of an administrative character, 
and might properly be left for decision to a tribunal exercising adminis- 
trative and executive functions. 

Constitutional law — Delegation of power to regulate street railways — 
Commission. 

2. A statute (Connecticut Special Laws of 1918, p. 1144, § 4) pro- 
viding that the Public Utilities Commission is authorized to determine 
the number of tracks, not exceeding two, to be laid by any street rail- 
way company operating a street railway upon a certain city bridge, to 
be constructed under the provision of the act, subject to the rights of 
appeal provided for in the statute (chapter 128, Conn. Public Acts of 
1911) establishing the Public Utilities Commission, which makes the 
orders that the Commission is authorized to make depend upon a find- 
ing of public convenience, necessity, or safety, establishes a primary 
standard governing the action of the Commission, and is not unconstitu- 
tional as authorizing the Commission arbitrarily to determine the num- 
‘ber of tracks. 


_ (July 16, 1915.) 


Arprat by the City of Norwalk, from a judgment of the Su- 
perior Court of Fairfield County, vacating an order of the Public 
Utilities Commission requiring the Connecticut Company to lay 


double tracks for its street railway on the new Washington Street 
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bridge over the Norwalk river; reversed and remanded with 
directions. | 

Appearances: John J. Walsh, Edwin L. Scofield, and Edward 
J. Quinlan for appellant ; George D. Watrous, Carroll C. Hincks, 
and Harry G. Day, for appellee. 


Wheeler, J., delivered the opinion of the court: 

The Connecticut Company is a street railway corporation 
which has for many years operated a single-track street railway 
over the old Washington street bridge being a part of Washington 
street, a highway in the city of Norwalk. The general assembly 
of 1911 authorized the town of Norwalk, through its bridge com- 
mittee, to construct a new bridge across the Norwalk river in 
place of the old Washington street bridge. Special Laws of 1911, 
p. 490. In 1913 the general assembly consolidated the munic- 
ipalities in Norwalk into the city of Norwalk, transferring to it 
the authority of the town over this bridge and continuing the 
powers of this committee. Special Laws of 1913, p. 1038, ap- 
proved June, 1913. The city of Norwalk by this committee pre- 
ferred its petition to the Public Utilities Commission, praying 
that the Commission order, among other things, the Connecticut 
Company to lay two tracks across this bridge and its approaches. 
The Commission so ordered, and the company took its appeal to , 
the superior court, and in paragraph “b” of its reasons of appeal 
alleged that § 4 of the special act approved June 4, 1913 (page 
1144), under authority of which the Commission made its order, 
was unconstitutional, in that it pretended to confer jurisdiction 
on the Commission to determine the number of tracks to be laid 
across the bridge by the company arbitrarily and without regard 
to public convenience or safety. Section 4 provided: 

“The Public Utilities Commission is hereby authorized to 
determine the number of tracks, not exceeding two, to be laid by 
any street railway company operating a street railway upon the 
bridge constructed under the provisions of said act, subject to the 
rights of appeal provided for in chapter 128 of the Public Acts of 
1911.” 

The city demurred to this paragraph because: (1) The ques- 
tion whether one or two tracks should be laid was one which the 


general assembly could itself have determined; (2) the act was 
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administrative in character and properly delegable to the Com- 
mission by the general assembly; (3) the jurisdiction of the 
Commission under the special act depended upon a finding that 
the thing ordered done was required in the interest of publie con- 
venience or safety. The court overruled the demurrer, and upon 
hearing found the issues for the company, and held the act 
unconstitutional. 

The trial court placed its decision upon two grounds: (1) 
That the act arbitrarily authorized the Commission to deter- 
mine the number of tracks, not exceeding two, to be laid by the 
railway across the bridge; and (2) empowered it to order the 
railway to occupy and use a part of the city’s property against 
the wishes of the railway or city or of both. The company upon 
this appeal presses one ground only, and does not rely upon the 
second ground of the court’s decision. 

We approve of its judgment in confining the discussion to the 
first ground of the court’s decision, since this point appears to 
us to be the only one inviting an argument of substance. 

[1] The general assembly had power to itself determine the 
number of tracks to be laid across this bridge. And it had 
power to delegate to the Commission the determination of the 
number of tracks to be laid, for this was the adjudication of a 
‘ matter of an administrative character and might be properly be 
left for decision to a tribunal such as this Commission, adminis- 
trative and executive in its functions. While undoubtedly the 
general assembly could not delegate to an administrative tri- 
bunal legislative discretion, it might declare its own will and 
delegate to such tribunal the power to execute its will and carry 
out its policy. The question of the proper number of tracks to 
be laid across a bridge which is part of a public highway is one 
whose solution depends upon an investigation of the conditions 
surrounding the location at the time of the decision, and the 
weighing of these in the light of the public or private benefit, 
or the reverse. Obviously the lawmaking body cannot know 
these, nor foresee changing conditions, and hence arises in many 
cases, as did in this case, the propriety, if not the actual public 
necessity, for committing the decision of this issue of fact to an 
administrative tribunal. 


Legislation of this character, having established the primary 
P.U.R.1916E. 


IN RE CONNECTICUT CO. 493 


standard, may devolve upon the administrative tribunal the exec- 
utive duty of carrying out the purpose and policy of the statute. 
Red “C” Oil Mfg. Co. v. Board of Agriculture, 222 U. S. 393, 
56 L. ed. 244, 32 Sup. Ct. Rep. 152; Interstate Commerce Com- 
Mission v. Goodrich Transit Co. 224 U. S. 215, 56 L. ed. 737, 32 
Sup. Ct. Rep. 436; United States v. Grimaud, 220 U. S. 506, 
517, 55 L. ed. 563, 567, 31 Sup. Ct. Rep. 480; Union Bridge 
Co. v. United States, 204 U. S. 364, 51 L. ed. 523, 27 Sup. Ct. 
Rep. 367; Monongahela Bridge Co. v. United States, 216 U. 8. 
177, 193, 54 L. ed. 485, 442, 30 Sup. Ct. Rep. 356; Armas v. 
Ayer, 192 Ill. 601, 58 L.R.A. 277, 85 Am. St. Rep. 357, 61 N. 
E. 851. 

[2] The company relies upon this principle, and contends that 

§ 4 does not set up a primary standard governing the action of 
the Commission. The city assents to the company’s claim that 
the power of the Commission to determine this issue must rest 
upon provision found in the special act which authorizes its order 
upon 2 finding of public convenience, necessity, or safety. As 
this is the only question made upon the argument of the appeal, 
we shall limit our consideration to that, and not consider whether 
the act might be sustained upon other grounds. ; 
The Public Utilities Commission succeeded the railroad com- 
missioners, and all the rights, powers, and duties heretofore 
vested in the railroad commissioners, and not inconsistent with 
the Public Utilities act, were transferred to and continued in the 
Commission, and new and enlarged powers were by the act vested 
in the Commission. Chapter 74 of the Public Acts of 1853 
created the railroad commissioners, and provided that they might 
make orders in reference to the management and operation of 
railroads which in their opinion were necessary for the public 
safety. Throughout the many statutes relating to the powers of 
the railroad commissioners over railroads and railways, we find 
that public necessity, convenience, or safety is made the condition 
of the right of the commissioners to act. This basic fact is either 
found by the general assembly or delegated by it to the commis- 
sioners to find. The Public Utilities act was passed upon the 
public demand for greater public protection through larger con- 
trol of and supervision over public service corporations. The 


act is broad in its sweep, extensive in the jurisdiction conferred, 
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and far-reaching in the supervision of public service corporations 
and the control over public and private interests. It is essentially 
a remedial statute, and as such, like the workmen’s compensation 
act, to receive a liberal construction designed to effectuate its 
cardinal purpose. ; 

It would be a singular legislative condition, if it were so, that 
within two years of the enactment of this highly important piece 
of constructive legislation the legislature were found to have 
passed an act intentionally disregarding the foundation upon 
which all of the powers of the railroad commissioners over rail- 
roads and railways rested and committed to their successors in 
this single matter of operation the power of acting at their will 
and without regard to the necessity, convenience, or safety of the 
public. And that, too, while leaving all other administrative 
matters contingent upon this vital principle of public welfare. 
Doubly singular would this be when the legislature twice in 1911, 
the year of the enactment of the Public Utilities act, and twice 
in 1913, the year of the passage of the special act in controversy, 
made the public convenience or necessity or safety the basis of 
the administrative orders authorized by the new Commission. 
Public Acts of 1911, chap. 230; id. chap. 288; Public Acts of 
1913, chap. 210; id. chap. 225. And it is significant of the 
common legislative intent that the Acts of 1913 were approved 
within two days of the approval of the special act in controversy. 

An examination of the Public Utilities act discloses that all 
of the orders which the Commission is authorized to make are 
by the terms of the act dependent upon a finding of public con- 
venience, necessity, or safety. By the terms of § 18 of the Util- 
ities act, the orders of the Commission affecting the operation of 
a railway are such only as may be reasonably necessary for the 
public safety, or the health or safety of the employees of the 
railway. The policy and purpose of this act, no less than its 
terms, demonstrates the incapacity of the Commission to act upon 
its own arbitrary will. If § 4 of the special act of 1913 had been 
a part of the act of 1911, we cannot conceive, in the light of the 
other provisions of the act, how, in reason, it could be claimed 
that an order thereunder might be made at the will of the Com- 
mission. But § 4 is necessarily amendatory of the original act, 


and the two are to be construed together as if one act. The terms 
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of § 4 are inharmonious to arbitrary action. The Commission 
is authorized to determine the number of tracks not exceeding 
two. It has a settled procedure handed down from its predeces- 
sors, confirmed by its own terms, established by the eustom and 
policy of the community. 

An administrative tribunal charged with the duty to determine 
a given matter must accord a hearing to parties in interest. The 
Commission can determine after it has accorded a hearing. 
There is no subject-matter for a hearing under § 4, other than 
whether there should be one or two tracks across this bridge, and 
there is no method of determining this except it be, as the appel- 
lant well says, “in conformity with principles underlying the 
establishment of the Commission.” The right of appeal accorded 
by § 4 also protects the company against arbitrary action by the 
Commission. It may not act illegally, or in excess of its powers, 
or arbitrarily, else the court will set aside its order. Public Acts 
of 1911, chap. 128, § 29. No difference is made between an ap- 
peal from an order under § 4 and from orders under the Utilities 
act, and the most natural inference is that the legislature did 
not make a difference because it found that each were alike in 
dependence upon the fundamental principle of public welfare 
upon which the Commission might act. 
The company, through the charter of its predecessor, was given 
the right to lay tracks, not exceeding two, across this bridge. 
The legislature at the time of the grant determined that at some 
time two tracks might be of public convenience and necessity. 
If the decision of when this should be done had been left to the 
-company, we apprehend that this grant could not have been 
attacked because of the possibility of arbitary decision by the 
company. Less reason for anticipating arbitrary action will be 
found in the decision of this same question by an impartial pub- 
lic tribunal of high authority. The legislature had power to 
amend the charter of the company, and thus to transfer the de- 
cision of this question to the Commission.. We find in the terms 
of § 4 of the special act, in the constitution of the Commission, 
in its purposes, and in the principles and policy underlying the 
railroad commissioners and their successor, the Public Utilities 


Commission, the manifestation of the legislative intent to con- 
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dition the order of the Commission upon the public conv Enience, 
or necessity, or safety. A 

In its brief the appellee concludes that “the Commission may 
reach this determination on any basis which it pleases, private 
or public, personal or political, with or without notice or hearing. 
In any and every case its determination will be within the himita- 
tions of power which the general assembly has attempted to con- 
fer upon it.” 

We think this ignores the fact that the Commission must de- 
termine, and hence hear; overlooks the provision for appeal 
guarding the rights of parties against the illegal or excessive or 
arbitrary action of the Commission; fails to take into account the 
fundamental principle at the base of any order of the Commis- 
sion; and disregards the purpose of our Public Utilities act and 
the established policy of our law toward the subjects of its juris- 
diction. 

We omit discussion of the claim that the Public Utilities Com- 
mission had jurisdiction over this question under the act of its 
origin without reference to § 4, for the reason that this issue of 
law is not fairly raised on the appeal. 

There is error; the judgment is set aside, and the cause re- 
manded, with direction that the demurrer to paragraph “b” of 
the reasons of appeal be sustained, and the cause proceeded with 
according to law. In this opinion the other judges concurred. 


ILLINOIS PUBLIO UTILITIES COMMISSION. 


WAYNESVILLE TELEPHONE EXCHANGE, BY JAMES 
DAGLEY, 
v. 
NATIONAL TELEPHONE & ELECTRIC COMPANY et al. 


[No. 3428.] 


Service — Telephones — Physical connection — Public convenience and 
necessity. 
1. Public convenience and necessity were held not to demand a 
physical connection between the lines of two telephone companies, where 
a petition for the connection was signed by only a small minority of 
subscribers of each company after the majority had been importuned to 
P.U.R.1915E. 
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sign, and where it also appeared that the moving ground of the com- 
piainant was not to obtain an interchange of local service, but to obtain 
the free service of its competitor under a reciprocal arrangement which 
would not be fair to the latter and would result in its lines being made 
use of at little or no cost to the complainant. 
Service — Telephones — Physical connection — Impairment of service. 
2. A telephone company cannot refuse to make a physical connec- 
tion with the lines of another company for the reason that such lines 
are grounded, and are not constructed in a manner capable of rendering 
good service, where the lines are no different than those of other rural 
companies with which the objector has established connection. 


Service — Telephones — Physical connection — Injury to private rights. 
3. A telephone company was refused authority to make a physical 
connection with the lines of a local competitor, which charged higher 
rates, at a place where they both operated exchanges, and with a third 
company having connection with the competitor by means of a toll line, 
where an interchange of local calls on a reciprocal free basis would 
result in subscribers of the competitor seeking the cheaper service of 
the applicant, and if a protective rate were applied there would be no 
intercompany calls; and where the applicant, by means of its trunk- 
line connections at a number of points, had access to the toll systems of 
the competitor, the third company and also a fourth company serving 
extensive territory. 


[August 5, 1915.]} 


ArriicaTIon to compel physical connection of telephone lines; 
dismissed. 

The appearances are set out in the opinion. 

By the Commission: The petition in this case represents 
that the complainant is engaged in the management and operation 
of a telephone system, consisting of rural lines in Dewitt and 
Logan counties and a local exchange at Waynesville, Dewitt 
county; that the defendants are public utilities and have refused 
to permit a “just, equitable, and mutual connection” between 
their lines and the exchange or switch board of the complainant. 

Answering, the defendant National Telephone & Electric Com- 
pany, hereinafter referred to as the “national company,” denies 
all of the allegations of the complainant, and avers the fact to 
be that it is impossible to establish a “just, equitable, and mutual 
connection” between the exchanges or switch boards of the com- 
plainant and said defendant. Similar denial of the complainant’s 
allegations is made by the defendant Baker Telephone System, 


and the further statement is made that the Baker Telephone Sys- 
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tem is not opposed to the establishment of a physical connection 
with the Waynesville Telephone Exchange, provided satisfactory 
terms can be reached governing the establishment of such con- 
nection. 

Hearing was held at Springfield, Tlinois, May 4, 1915. James 
Dagley appeared for the complainant; Orville F. Berry and B. 
B. Boynton, attorneys, appeared for the defendants. 

It appeared from the testimony presented by the complainant, 
that the Waynesville Telephone Exchange is an association of 
rural lines centering in the village of Waynesville and operating 
a telephone exchange in that village, which serves about seventy- 
five town subscribers and about one hundred rural subscribers; 
that the national company also operates an exchange at Waynes- 
ville, serving about eighty-nine subscribers in and around the 
village; that the Baker Telephone System does not operate an 
exchange at Waynesville, but has physical connection at that 
point with the national company by means of a toll line extending 
from McLean to Waynesville; that the Waynesville Telephone 
Exchange has connection, by means of trunk lines, with a num- 
ber of points, vtz., Wapella, Heyworth, Benson, Atlanta, and 
Minier, and that by means of such trunk-line connections com- 
plainant’s subscribers have access to the toll-line system of the 
Central Union (Bell) Telephone Company and its connecting 
companies, also to the system of the national company. 

It further appeared that the national company furnishes to 
its subscribers in the village of Waynesville so-called free service 
with other points on its system including Clinton, which is the 
county seat and commercial center of Dewitt county; that the 
complainant sought the establishment of a physical connection 
with the national company at Waynesville for the interchange of 
local service, and in order that complainant’s subscribers might 
have direct connection with the system of the national company; 
that the national company refused to consider any proposition 
which provided for the establishment of a physical connection 
for the interchange of local service, and ‘that it made a counter 
proposition to the complainant, which provided for the establish- 
ment of such connection on a toll basis, and that this proposition 
was rejected by the complainant. 


[1] In support of its contention that there is a demand for the 
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establishment of a physical connection between the lines of the 
Waynesville Telephone Exchange and the national company and 
the Baker Telephone System, the complainant presented, at the 
hearing, a petition signed by thirty-five subscribers of the Waynes- 
ville Telephone Exchange and seven subscribers of the national 
company. 

It appeared from the testimony presented by the national com- 
pany, that certain subscribers of the complainant are seeking the 
establishment of a physical connection with the lines of the 
national company for the purpose of using such lines in the same 
manner as they use the lines of the complainant; that the national 
company has adequate facilities in the village of Waynesville; 
that the complainant is responsible for the divided service in the 
village of Waynesville and the rural territory contiguous thereto, 
by reason of a desire on the part of its subscribers for a cheap tele- 
phone service; that the subscribers of the complainant are not 
deprived of toll service, either over Bell lines or the lines of the 
national company, and that the establishment of a physical con- 
nection in ‘the manner desired by the complainant would ‘result in 
irreparable injury to the national company. 

No testimony was presented by the Baker Telephone System, 
but its counsel stated that it was not opposed to the establishment 
of a physical connection for the handling of toll messages, 
provided satisfactory terms could be arranged. 

The Commission held, in the case of J. C. Woker v. Pearl City 
Independent Teleph. Co. No. 2938, that in considering a proposed 
physical connection between the lines of two competing companies 
it is necessary that the facts in the case be such as to show clearly 
(1) that public convenience and necessity demand and require the 
establishment of the physical connection; (2) that the establish- 
ment of such connection is practicable; (8) that it would not 
impair the service of either company; and (4) that it would not 
seriously interfere with or jeopardize private rights. 

In this case, on the question whether public convenience and 
hecessity require a physical connection, proof is lacking. The 
petition presented at the hearing by the complainant carries the 
names of forty-two persons, thirty-five of whom are the subscrib- 
ers of the complainant and seven of whom are subscribers of the 


national company. As the complainant is serving about 175 
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subscribers from its Waynesville exchange, and the national com- 
pany is serving about 89 subscribers, it does not appear that this 
petition represents the view of a majority of the subscribers of 
both companies at Waynesville, particularly when it was brought 
out at the hearing that such subscribers were importuned to sign 
the petition by certain other subscribers. 

The complainant does not allege, and the testimony does not 
establish, that an interchange of lonal service is desired by the 
subscribers of the Waynesville Telephone Exchange. On the con- 
trary, it appeared from the testimony that the desire of the parties 
responsible for the filing of the complaint was that the national 
company be required to furnish so-called free service over its 
system to the subscribers of the complainant, and that the latter, 
in return, give so-called free service over its system to the sub- 
scribers of the national company, the assumption being that the 
use of the facilities of one company would counterbalance the use 
of the facilities of the other. In other words, that a purely recip- 
rocal arrangement would be proper and should be made. 

Complainant’s manager testified that one reason the establish- 
ment of a physical connection is desired, is because, under present 
conditions, the subscribers of the complainant can only reach the 
subscribers of the national company in a round-about manner 
and that a more direct connection between the two companies 
would enable the complainant company’s operator to handle calls 
more conveniently than is possible under the existing arrange- 
ment. Complainant’s manager further testified that he felt that 
an interchange of service on a so-called free basis would be to the 
advantage of the national company, but to what extent this 
arrangement would benefit the national company was not ex- 
plained by the witness. 

It seems quite clear in this case that the complainant company 
ig seeking the establishment of a physical connection between its 
own exchange and that of its competitor without giving any con- 
sideration to the probable effect of such a connection. Complain- 
ant’s manager stated that the Waynesville Telephone Exchange is 
“not looking out” for the National Telephone & Electric Compa- 
ny, and although he finally admitted that a charge probably should 
be made on all intercompany messages, it. was very evident, from 


his testimony, that the chief desire of the complainant is to obtain 
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the use of the lines of its competitor at little or no cost to itself. 
This was further borne out by the testimony of other witnesses for 
the complainant. 

[2] In so far as the practicability of the connection in this 
case is concerned, there appears to be no physical obstacle in the 
way of its establishment. While witnesses for the national com- 
pany testified that the lines of the complainant are all grounded, 
and not constructed, in a manner capable of rendering good 
servies, it appears that the lines of the complainant are no differ- 
ent than those of other rural telephone companies with which the 
national company has established connection. 

[3] That the establishment of a physical connection under the 
conditions desired by the complainant will result in injury to the 
national company is apparent from the record in this case. The 
rates of the complainant are: Business telephones $10, residence 
telephones $6, and rural telephones $4 per year, while the 
Waynesville rates of the national company are: Business tele- 
phones $20, residence telephones $15, and rural telephones $15 
per year. With the complainant serving approximately 175 sub- 
scribers and the national company serving only about 89 sub- 
scribers, it is obvious that if a connection is established between 
the two companies, in the manner desired by the complainant, and 
the rates of the two companies remain as above quoted, many of 
the subscribers of the national company will seek the cheaper 
service of the Waynesville Telephone Exchange. This would 
result in a corresponding loss to the national company. 

Assuming that a physical connection were established, it is 
unlikely that arrangements could be made for the interchange of 
local service on a so-called free basis, and since there is consider- 
able difference in the amount of investment and the character of 
the construction of the two properties, which, in effect, is reflected 
in the higher rates of the national company, some protective rate 
would have to be applied to all intercompany calls, and with such 
rate in effect it is doubtful whether there would be any intercom- 
pany traffic between local subscribers. In fact, the testimony 
strongly tends to show there would be practically no intereomvany 
calls if a protective rate were applied. 

It is possible that the subscribers of the complainant may have 


occasion to make use of the toll lines of the national company, but 
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the record shows that the complainant now has toll connection 
through Benson and Minier with the toll-line system of the 
Central Union Telephone company, and also connections through 
Wapella and Atlanta with the lines of the national company and 
its connecting companies, including the Baker Telephone System. 

After a careful consideration of all the facts presented in this 
case, we are of the opinion that the prayer of the petitioner for 
the establishment of a physical connection between the exchanges 
of the Waynesville Telephone Exchange and the National: Tele 


phone & Electric Company at Waynesville, Dewitt County, 


Illinois, should not be granted. 

It is therefore ordered that the complaint of the Waynesville 
Telephone Exchange, by James Dagley, against the National 
Telephone & Electric Company and Baker Telephone System be, 
and the same is, hereby dismissed. 

By order of the Commission, this 5th day of August, 1915, 
dated at Springfield, Ilinois. 





INDIANA PUBLIC SERVICE COMMISSION. 


IN RE PERU HEATING COMPANY. 


[No. 1080.] 


Valuation — Real estate. 

1. The test for determining the value of the real estate on which the 
plant is located, in valuation proceedings for rate-making purposes, is 
what the real estate is worth on the market for any legitimate use to 
which it might be put in a competitive market with other available 
sites for that purpose, and not the price that a utility might be willing 
to pay for a parcel of real estate which it does not own and on which 
its plant might be located, rather than to remove to another location. 

Valuation — Going value — Working capital — Heating plant. 

2. In a proceeding to determine the rates for hot-water heating 
service rendered by a plant valued at $42,454, an allowance of $7,546 was 
added for going value and working capital. 

Depreciation — Amount allowable. 

3. In fixing the rates for hot-water heating service, an allowance 
of 8 per cent on the total valuation of the utility for straight line 
depreciation and 2 per cent on the sinking-fund basis was held reason- 
able where it appeared that the life of the distribution system was 
estimated at twenty-five years; the plant equipment estimated to be in 
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50 per cent condition after thirteen years’ use, and the buildings esti- 
mated at 90 per cent condition. 


Bates — Jurisdiction of Commission — Effect of surrender of franchise 
which prescribed the rates. 
4. The Indiana Public Service Commission has power to regulate the 
rates of a public utility that has surrendered its franchise, containing a 
fixed rate to be charged for services rendered, and has accepted in lieu 
thereof an indeterminate permit to operate its plant. 


‘ [August 11, 1915.] 


Petition for authority to increase rates for hot-water heating 
service in the city of Peru, Indiana; order authorized an increase 
of rates from 20 cents to 25 cents per square foot of radiation on 
the basis of an installation of 91,500 square feet upon finding the 
valuation of the plant and intangible properties to be $50,000, 
and the operating expenses and taxes to be $17,800, and directed 
the company to set aside a depreciation fund of 2 per cent, annual- 
ly, on the value of its plant and intangible properties until the 
farther order of the Commission. 

The appearances are set out in the opinion. 


By the Commission: The petitioner in this case prays for 
authority to increase its rates and charges for hot water heating 
service in the city of Peru, Indiana, from 20 cents per square 
foot of radiation which is the present rate charged to 27 cents per 
square foot. 

A valuation of its physical property was made by the staff of 
the Commission, and a copy of the tentative valuation was duly 
served on the petitioner and on the mayor of the city of Peru. An 
audit of the books and accounts of the petitioner was made by the 
Commission’s accountants, and a copy of this audit was also fur- 
nished to the petitioner and the mayor of said city of Peru. 

The city appeared and filed an answer to the petition, admit- 
ting in part and denying in part the allegations thereof, and filed 
also a special answer denying the jurisdiction of the Commission 
or its power to authorize an increase in rates, for the reason that 
the petitioner is operating under a franchise which fixes a maxi- 
mum rate of 20 cents per square foot of radiation. A hearing was 
had at the rooms of the Commission beginning on the 17th day of 
May, 1915, and closing at Peru on the 20th day of May, 1915. 


The petitioner appeared by Stuart, Hammond, and Simms and 
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J. M. Tillett, its attorneys; and the city of Peru appeared by 
David E. Rhodes and Frank Butler, its attorneys. 

The facts are: The Peru Heating Company was organized 
July 25, 1902. It has $30,000 par value of capital stock now 
outstanding. 

In 1902 a bond issue of $75,000 was authorized, and of this 
authorized issue $41,000 par value was issued to M. H. Shott, as 
part payment for constructing the heating plant of the petitioner 
in the city of Peru. The agreed price for constructing this plant 
was $63,000, which was to be paid by issuing said bonds for $41,- 
000 and a cash payment of $22,000. Of the original stock issue, 
Jerome Herff received 60 shares; Joseph M. Bergman, 20 shares; 
Richard E. Edwards, 20 shares; and Richard A. Edwards, 500 
shares. The shares are of the par value of $50 each ; the stock was 
paid for in cash at par. The franchise under which the petitioner 
operated prior to September 16, 1914, was granted by the city of 
Peru to Jerome Herff, and by him assigned to the Peru Heating 
Company for a consideration of $3,300. 

The petitioner began operations November 7, 1902. The total 
operating revenues and operating expenses since that date have 
been as follows: 








For the Heating Season. Operating Revenues. | Operating Expenses. 
1902-08 ici sek seas weresanesaws $ 2,192.01 $ 4,361.23 
908-08 isis es aisiw ns ea dialdi ear bieceare's 8,898.83 7,891.23 
1908-08 isc ace vis wa Gie wines oe es’ 11,143.98 | 7,271.22 
DOS OG 5 wicis Gerba sce eager arate oe 11,511.35 6,336.92 
TOOG-OT: tissaisih decree exnowiarns day 12,665.24 12,535.16 
VDOT = OB: iin acave ieraaca aianaein ieee eens 14,164.24 9,705.08 
L908 09 reid ace eee cawedeee wars 13,666.18 10,625.13 
TBOOH1O ese:s ssw ware giaiccese ws vce 13,506.58 8,397.41 
DOLOSEL Sew ae ee ste diets wae wetewnateck 14,152.20 11,961.08 
TOUS caked sce awd vacewoaes 15,353.44 16,608.62 
IOI 2=3S seasncceec pease taw eke 16,020.80 13,456.91 
OTS cocci soe hoo ware aa S568 18,137.83 18,082.07 
1914-15 (to Jan. 1) ............ 7,273.22 7,674.31 
Net operating revenue .......... 23,879.53 


$158,685.90 $158,685.90 





During the life of the plant nonoperating revenues have 
amounted to $15,704.94, making a net income from operating 
and nonoperating revenues of $39,584.47. Considering the value 
of the plant during this period at $63,000, which is the amount 


paid for its construction, this net income would pay 4.8 per cent 
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annually on the investment, but this would allow nothing for de- 
preciation. The principal item of income from nonoperating 
revenues is from equipment and labor profit. This is necessarily 
an uncertain income, and will no doubt decrease rather than in- 
crease, as it is dependent on the demand for new installation. 


Valuation. 


A valuation of the property of the petitioner was made by the 
staff of the Commission, and, on behalf of said petitioner, C. B. 
Veal and J. C. Hornung each submitted a valuation. Mr. Horn- 
ung’s valuation is on the reproduction new of the plant, and he 
does not fix a depreciated or present value. He is familiar with 
the original construction of the plant, having been actively con- 
nected with the contracting company that had the contract to and 
that did install the entire plant. 

On behalf of the city of Peru, Mr. Charles Brossman also sub- 
mitted a valuation. Neither Mr. Hornung nor Mr. Brossman had 
sufficient time to examine the plant in detail before the hearing. 
The following table will suffice for a general comparison of their 
work, | 
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fixed by the staff are too low. The same is true as to the difference 
in cost new and present value of buildings and miscellaneous 
structures. The difference of $5,997.21 in cost new and $3,361.- 
41 in present value of plant equipment is largely accounted for in 
unit prices for material and labor. Mr. Veal includes one boiler 
at a value of $1,269, which is not included in the staff’s appraisal. 
for the reason that it was being removed for the purpose of being 
replaced by a new one. This accounts for that amount of the 
difference. The new boiler has been placed in the plant since the 
staff’s appraisal, and the cost, in place of $2,841, should be added 
to the staff’s appraisal of plant equipment. We also regard the 
staff’s appraisal of general equipment as fair. The difference of 

7,700.78 cost new and $4,222.96, present value of pavement, is 
nearly all on account of including pavement which had not been 
cut by the company. This we cannot allow. 

If we add to the staff’s present value of $39,153, the sum of 
$360, which is the excess over the staff’s value on the real estate 
which we have concluded to allow, and also add the sum of $2,841 
on account of the additional boiler installed since the staff ap- 
praised the property, we have a total of $42,454, which we have 
determined is the fair value of the physical properties of the Peru 
Heating Company used and useful for the convenience of the 
public. 

(2] To this we will add for going value and working capital 
$7,546, making the value of the plant tangible and intangible 
$50,000. 

Operating Expense. 


Operating expenses as estimated below are believed to be fair and rea- 
sonable to all parties: 


Two engineers Per ONNUM iiss Soca es secede eee ne sees $ 1,664.00 
Two firemen Pt Sacaes Uiocgiuly rata iis cele psoneiel ate tab eiers 1,008.00 
Coal shovelers . wat “wi dias Wee alates ai eiearaehewtaracasdie ese 500.00 
Linemen we | sspears aipciataiia esa Sims ile cate-eras sores 300.00 
Superintendent oe De kee tds i ao ranite era area eee ae aias ns a gh hag 1,020.00 
Bookkeeper and collector “ To Ceslaahns ik. 6G. 00 ts earls, ween eater waite 390.00 
Repairs ‘ oN, -< ihadeie wraqnmbanavenyeare Satay arate kins 2,300.00 
Fuel ~ Pee | Sian ies arantcorg a ee stacap ate eeane Sunes 9,500.00 
Oil ns Cn  pigieieie a Wiauee ae ae Alea weeks ales 100.00 
General manager 6 S, Seaaeata Geneseo cms ees 600.00 
Taxes = m. | Valuceig shetiersge eure bane so4 418.00 

Total operating expenses .........ccenececcscsscees $17,800.00 





The general manager’s compensation is fixed on the theory, 


which the evidence seems to fully establish, that only a portion of 
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his time is given or required:in connection with the affairs of the 
company. we 
; Depreciation. 

[3] The engineers who examined the plant under consider- 
ation estimated the life of a distribution system of a plant like 
this one, and in soil conditions of the character of those found at 
Peru, at twenty-five years. 

Plant equipment is also considered by them to be in 50 per cent 
condition after thirteen years’ use, and buildings are rated at 90 
per cent condition. So that the weighted average on the whole 
plant, including real estate, going value, and working capital 
which do not depreciate for straight line depreciation, ought not 
to exceed 3 per cent, and 2 per cent on the sinking-fund basis will 
be ample. 

Allowing an income of 7 per cent on the valuation of $50,000, 

WO DAV6 656.655 pb awe eet scree eaneaoues $3,500.00 
2% depreciation on same i8.......seeeeapeeeeee 1,000.00 
Operating Expenses and taxes....csceesseeseees 17,800.00 


—makes a total to be provided of..,......ceeee-- $22,300.00 

The amount of radiation installed on this plant is 91,500 
square feet. The order is made in this case on the basis of this 
installation. If a new basis for measuring radiation should be 
hereafter adopted, which would materially change the amount of 
radiation as now installed, this order would be subject to modifi- 
cation to meet the changed conditions. 

[4] The Peru Heating Company was operating under a fran- 
chise which fixed a rate to be charged for the services rendered, 
but prior to the commencement of the proceedings in this case 
said company surrendered said franchise and accepted in lieu 
thereof an indeterminate permit, and under the holdings of this 
Commission in previous cases presenting a similar question, we 
consider that the Commission has power in this case to grant an 
increase in rates if the evidence justifies such an increase. On the 
basis of the radiation installed at the time of the hearing, a rate 
of 25 cents per square foot of radiation would produce a return 
sufficient to meet the requirements above found. The income that 
the company has heretofore received has been only sufficient to 
meet the operating expenses and repairs and pay the fixed charges. 


No dividend has ever been paid on capital stock. The plant has 
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been half worn out in furnishing service to, its patrons, and has 
never been able to lay aside a depreciation fund to take care of 
this loss. In view of this fact it certainly would not be unreason- 
able to allow a rate of 25 cents per square foot of radiation on the 
radiation as now installed. 

It is therefore ordered by the Public Service Commission of 
Indiana that the Peru Heating Company be and is hereby author- 
ized to file a rate of 25 cents per square foot of radiation in- 
stalled for service in and through and by its hot-water heating 
plant in the city of Peru, the same to become effective on and 
after the 1st day of September, 1915, which rate is now hereby 
approved. 

It is further ordered that said company set aside a depreciation 
fund of 2 per cent, annually, on the value of its plant and intan- 
gible properties as herein found until the further order of this 
Commission. 


Note.—Methods determining market value of land in rate cases. 


The determination of the market value of land as worked out by 
the Commissions does not depend wholly on opinion evidence as to 
value, but may be based largely on what is known as the sales method 
by which the actual prices paid for adjoining lands are ascertained, 
or else comparisons are made between actual sales considerations and 
assessed value of other land, and the ratio found from which the 
actual value of a given parcel can be worked out. In the Report of 
the Committee on Railroad Taxes and Plans for Ascertaining Fair 
Valuation of Railroad Property before the National Association of 
Railroad Commissioners, 1 Public Service Regulation, 757, it is said: 
“The task of ascertaining actual values of adjoining land is a very 
delicate proposition. . . . Professor [Henry C.] Adams, in care- 
fully testing the work of one expert engineer, found that the engineer 
had given a value to the right of way four times higher than was war- 
ranted by the sales. The sales method is being used very extensively 
by the different states. It is undertaken by this method to find out 
the actual consideration paid in bona fide transactions during recent 
years for adjoining tracts of land. In one state, for instance, they 
took all actual transfers for 3 miles each side of the center of the 
track covering four years’ time. In Oklahoma, the following method 
is used: First, the railroads are required to report regularly the 
actual cost of all land purchased. Assessments, exclusive of perma- 
nent improvements, are required by the state. These are entered on 
a plat kept by the Commission. All transfers during the last five 


years will be entered on this plat by the Commission. This informa- 
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tion will be given to three disinterested appraisers that are familiar 
with costs,—preferably to persons that have purchased land for rail- 
road purposes. The report of the appraisers of the purchase prices 
and the assessed values will be tabulated and used by the Commission 
to determine fair present value.” 

In Hill v. Antigo Water Co. 3 Wis. R. C. R. 623 (1909) the method 
of appraisal used is described as follows: “The engineer of this 
Commission largely relied upon the method for determining the mar- 
ket value that is employed by the Tax Commission of this state. This 
method appears to be logical, and has generally been found to lead 
to fairly accurate results. It is also a method that may be readily 
understood. It consists largely of comparisons between the selling 
price of the land and the assessed value of the same in various locali- 
ties, and of determining the ratio which the latter bears to the former. 
This ratio, in turn, is then applied to the assessed valuation of simi- 
larly situated property, and the two constitute the basis upon which 
the market or present value of this property is determined. It is 
needless to say that the results obtained under these methods are not 
adopted until fully tested, or unless they are found to be approxi- 
mately correct when viewed in the light of all the conditions by which 
the value of the property may be affected.” 

In State Journal Printing Co. v. Madison Gas & Electric Co. 4 
Wis. R. C. RB. 501 (1910), the engineer of the Commission testified 
that in fixing values on respondent’s land, the method of averages 
had been applied, taking the average assessed value per acre or other 
unit of several selected similarly situated tracts, and applying the 
percentage of assessed value to the average bona fide sale value during 
a recent period, either the past year or past five years as determined 
by the state board of assessments for the assessment district in which 
the land in question is situated. This method gives: the value per 
unit. If the land in question involves the acquisition of a number 
of separately owned parcels, 10 per cent may be added on this ac- 
count. 

In a memorandum submitted by W. D. Pence, engineer, in this 
case, the sales method of valuing real estate was described as follows: 
“The sales method of valuing real estate was used partially in the 
Michigan railway appraisals of 1900-1901, and in the light of the 
experience gained in that work the method was adopted in the Wis- 
consin steam road valuations made under the provisions of the ad 
valorem assessment law of 1903. It has since been extensively used 
in Wisconsin and elsewhere in connection with important valuations 
of public service properties for both rate-making and taxation pur- 
poses, and is generally accepted as a valuable aid to the judgment 
by experts engaged in such valuation work on a large scale. The 
Bales method may be defined as a plan or process for the systematic 


collection and comparison of data relating to real estate transfers for 
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the purpose of estimating true market realty values. It consists in 

a study of the transfers of neighboring property having conditions or 

characteristics similar to the Jand whose value is to be determined, 

and is intended to duplicate, as nearly as may be, the mental or 

judicial processes ordinarily employed by the so-called ‘local real 

estate expert,’ with a view to arriving at results approrimating those 

which would be reached by such local expert acting without bias or 

suggestion. The sales method is capable of application in a variety 

of ways; in fact, is as flexible in its possible applications as are the 

varied methods employed by individual local experts. Two interpre- 

tations of the sales method have been most commonly employed. In 

one of these the area and consideration in each sale of similarly 

situated land is found, and the average unit price (per square foot, 

per foot frontage, per lot, per acre, etc.) ascertained, and this unit 

applied to the tract under investigation. The other application of 

the method introduces what, in many cases is believed to be an addi- 
tional safeguard, consisting of the use of the average assessed value 

of adjacent or similarly situated lands, in combination with an aver- 

age ratio or percentage representing the relationship of the assessed 

value of transferred lands to the total consideration paid for such 
transferred lands in the district or locality under consideration, all of 
these figures being based on the ‘ground values’ exclusive of the im- 
provements thereon. Such use of assessment figures is designed to 
introduce, as far as may be, the results of the judicial processes of 
the assessor who, at least in theory, serves on behalf of the public as 
an unbiased expert in the matter of relative valuations, and who at- 
tempts to make allowance for the peculiar attributes or characteris- 
tics of individual parcels of real estate in any given locality or neigh- 
borhood of a city. In the broader and more flexible applications of 
the sales method, the expert adopts one or the other of the processes 
just outlined, or blends the two together in such fashion as to yield 
the most consistent and trustworthy final result.” 

For tables showing application of the sales method of valuing 
real estate, together with tables of comparison between valuing by 
the sales method and by real estate experts, see pp. 581 et seq. Ibid. 

It has been held that in appraising the value of land an effort must 
be made to ascertain the present “fair value.” By this is meant that 
it would be unfair to take boom figures, and that it would be equally 
unjust to fix the price at what the property would bring at a forced 
sale. Re Queens Borough Gas & Electric Co. 2 P. 8. C. R. (1st 
Dist. N. Y.) 544 (1911); Mavhew v. Kings County Lighting Co. 
2P.8.C.R. (1st Dist. N. Y.) 659 (1911). 

The mere fact that a tract of land has been divided up into build- 
ing lots has been held not sufficient ground for allowing a value 
based on front-foot prices. In Re Lake Tahoe R. & Transp. Co. 2 


Cal. R. C. R. 830 (1913), the railway company claimed that the 
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reproduction value of its right of way from Truckee to Tahoe should 
be estimated by applying front-foot prices. It appeared that the 
entire canon of the Truckee river, from Truckee to Tahoe, had been 
subdivided into lots having an area of about 2 acres each, and that 
efforts had been made by these owners to dispose of these lotsa. Of a 
total of 610 lots, 59 only had been sold. No lots at all were sold 
during the preceding year. The lots so sold represented the best 
building sites, and were sold at from 26 per cent to 50 per cent of 
the listed market price. From Truckee south, along at least one half 
the extent of the company’s right of way, only three lots had been 
sold. The railway company estimated a reproduction value of its 
right of way amounting to $54,919.30, being on a basis of $655 per 
acre. This value was ascertained by taking a front-foot value of $5 
per foot throughout the entire extent of the right of way. Thelen, 
Commissioner, said: “This Commission’s engineering department 
estimated the reproduction value of right of way and station grounds 
at $17,422.50. This item includes not merely the right of way be- 
tween Truckee and Tahoe, but also a portion of the public commons 
used by the railway company at Tahoe City, and other property used 
for station-ground purposes at Truckee and Tahoe City. . . . The 
mere fact that acreage property is subdivided does not in itself neces- 
sarily increase the value thereof. Nor does the fact that property is 
held at a certain figure indicate its true value. In the present case, 
it appears that none of these lots have been sold during the last year, 
and that those which were theretofore sold were largely the best sites, 
and that they were sold at large percentages off the listed price. I 
am convinced that most of these lots will not be sold for many years 
to come for building sites, but that they will remain in their present 
condition on rough mountain land, worth certainly not to exceed $8 
er $10 per acre for grazing purposes. J am convinced that this 
Commission’s engineering department’s estimate in this respect is a 
fair one, and shall be guided by it.” 

Land may be valued separately from the buildings and structures 
upon it. 

In Re Queens Borough Gas & Electric Co. 2 P. 8. C. RB. (1st Dist. 
N. Y.) 544 (1911), it is said that it is not fair to “assume that the 
buildings are not there, and then take the highest estimate a real 
estate broker thinks might be obtained for the land itself; for if the 
land is appraised on this basis and the buildings on a use-value basis, 
instead of a scrap-value basis, there would be duplication and incon- 
sistency. It would also be unfair to assume that the buildings are 
to be scrapped and the land sold for a less advantageous use than 
might be made of it.” The buildings should be appraised on the 
basis of cost to reproduce less depreciation. 

To the same effect, Mayhew v. Kings County Lighting Co. 2 P. 


S. C. R. (1st Dist. N. Y.) 659 oo 
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In Re Metropolitan Street R. Co. 3 P. 8. C. R. (1st Dist. N. Y.) 
113 (1912), in referring to the market value or cost of acquisitions 
of land, it is said that the amounts set down for this item in the 
appraisal “represent the opinions of the experts as to the land alone, 
assuming there were no buildings upon the property, and that the 
land was about level with the surface of the streets. Of course there 
are buildings upon these plots, and it is important to note a few 
facts in this connection. The buildings are appraised by the ap- 
plicants upon the assumption that they are to remain for many years, 
—until their usefulness for street railway purposes ceases. Land is 
appraised as if there were no buildings upon it. But if the build- 
ings were appraised upon the assumption that they would be scrapped, 
their value would doubtless be slight, for land and buildings upon 
that basis would have a market value probably not greatly in excess 
of the value of the land alone, certainly not equal to the market 
value of the land plus the cost of the buildings. If, therefore, build- 
ings are appraised upon the basis of continued existence,—not con- 
sidered as sold with the land and probably scrapped,—and if land 
is appraised at its fair market value without buildings, the amount 
fixed as the value of the land will be generous. It is certain that 
the owners cannot realize as much by other sales, because probably 
no one would pay the fair market value of the land plus the cost to 
reproduce value of the buildings. It is only by treating the under- 
taking as a ‘going concern’ that one can justify the appraisal of the 
land at its fair market value, and of the buildings at their cost or 
cost to reproduce less depreciation. The moral is that land values 
should be conservatively estimated, for if land were to be valued at 
the highest estimate which an enthusiastic real estate broker with 
visions of a boom before him were to fix, and buildings were to be 
appraised at cost without any allowance for depreciation as if they 
were to live forever, there would be duplication and inconsistency. 
Upon the other hand, it would be unfair to assume that the buildings 
are worthless, and that the value of the ground is only what it will 
bring at a forced sale.” 

For land valuations see also: Re Dell Segno, P.U.R. 1915A, 857; 
Meek v. Consumers Electric Light & P. Co. P.U.R. 1915A, 956; 
Columbia v. Watts Engineering Co. P.U.R. 1915B, 921; Re Marin 
Municipal Water Dist., P.U.R. 1915C, 433; Commercial Club v. 
Missouri Public Utilities Co. P.U.R. 1915C, 1017; Re Sen Franciseco- 


Oakland Terminal R. Co. P.U.R. 1915D, 44. 
P.U.R.1915E, 
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NEW JERSEY BOARD OF PUBLIO UTILITY OOMMISSIONERS. 
IN RE FARMINGDALE LIGHTING COMPANY. 


Discrimination — Discount in favor of officers and employees. 

The practice of allowing directors, officers, and employees dif- 
ferent rates of discount than are allowed other purchasers of electric 
current is illegal, and, where offered in favor of officers, cannot be justi- 
fied on the ground that they receive no salary or other compensation. 


{July 12, 1915.) | 


Investigation of the practice of the Farmingdale Lighting - 
Company with reference to discounts; preferential discount in 
favor of officers and employees of the company ordered discon- 
tinued. 

Appearances: L. W. Farry for borough of Farmingdale; 
W. J. Lansley for the company. ba ee 


By the Commission: In making an investigation of the serv- 
ice supplied by this company to its customers, it was learned that 
widely different discounts were allowed. 

The reasonableness of the rates charged by the company is men- 
tioned in the complaint, but was not pressed by the complainants 
at the hearing. The Board’s attention was particularly directed 
to certain rates alleged to be unduly preferential and unjustly 
discriminatory. 

The rates filed with this Board provide for 18 cents per k. w. 
hr. with a discount of 5 per cent if paid by the fifth day of the 
month; on bills in excess of $10 a discount of 10 per cent is 
allowed. The officers and certain employees of the company are 
allowed a discount of 25 per cent; and the linemen, a discount of 
66% per cent on their bills if paid within the same time.. One 
customer of the company had been allowed a discount of 25 per 
cent, but this discount the company states has been discontinued. 
The company endeavors to justify the unusual discrimination in 
favor of its officers on the ground they receive no salary or other 
compensation, but that is not a valid reason. 

It has been repeatedly held that a director, stockholder, or 
employee of a utility company is entitled to no preference or ad- 


vantage in the matter of the rate he is to pay for service. The 
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only exceptions are those expressly made by statute. They should 
all be charged the regular rate. Matters of salaries and wages 
should be treated on a more businesslike basis than discrimination 
in rates for service. The Public Utility act of this state provides 
that no public utility shall make any unjustly discriminatory or 
unduly preferential rate, charge, or schedule for any service sup- 
plied or rendered by it; or make or give, directly or indirectly, 
any undue or unreasonable preference or advantage to any person 
or corporation, ete. 

‘Under the prohibitions just referred to, the practice of allow- 
- ing directors, officers, and employees different rates of discount 
than are allowed to other purchasers of electric current, is clearly 
illegal. 

It is therefore ordered that the discrimination in favor of 
directors, officers, and employegs of the company be discontinued. 
This order shall take effect August 9, 1915. 

Board of Public Utility Commissioners, Ralph W. E. Donges, 
President ; John J. Treacy, John W. Slocum, Commissioners. 





SOUTH DAKOTA BOARD OF RAILROAD COMMISSIONERS. 


IN RE WEBSTER TELEPHONE COMPANY. 
[F-164.] 


Valuation — Land — Unused property. 

1. Only one third of the value of the land of a telephone company 
and the cost of construction of cement sidewalks thereon should be in- 
cluded in the valuation of the company’s property for rate-making pur- 
poses, where it appears that the remaining portion was unoccupied, and 
located so as to be used for other purposes, and is not likely ever to 
be required for telephone purposes. 

Valuation — Tools used during construction — City and rural tele- 
phone plant. 

2. Tools used during the construction of a rural telephone plant do 
not constitute a proper charge in the capital account of the city plant, 
unless the rural lines pay to the city plant some rental charges for their 
use. 

Depreciation — Accrued — Telephone — Siz months’ operation. 

3. In the valuation of a telephone company for rate-making pur- 
poses, the value of a plant costing $23,541.72, which had been in opera- 
tion a little over six months, was fixed at $22,750, the depreciation on 
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such a plant beginning at the moment it is installed and put into opera- 
tion. 
Beturns — Operating expenses — Ineurance. 
4. The cost of tornado and other insurance is a proper charge to the 
operating expenses of a telephone company, if such insurance is actually 
taken out. 


Return — Operating expenses — Bad accounts. 

5. A charge of a certain amount per month for bad accounts should 
not be allowed in the operating expenses of a telephone company, when 
the Commission allows it to make a rate of 25 cents in excess of the 
actual rates to be collected if bills are not paid on or before the 15th 
of each month. 

Depreciation — Annual allowance — Necessity for. 

6. In the making of a schedule or tariff of rates to be charged by 

a public utility, there must be an annual allowance for depreciation. 


Depreciation — Definition. 

7. Depreciation may be defined as the leseened money value caused 
by physical deterioration or lack of adaptation to function, and is oc- 
casioned by wear and tear due to the use in the service and age of the 
instrumentality, to obsolescence due to a change or development in the 
art requiring new and improved apparatus, to inadequacy of superses- 
sion caused by the growth of the business so that the old instrumen- 
tality is no longer adequate for the purpose of which it was intended, 
and must be superseded or replaced by a larger unit, and deferred main- 
tenance due to lack or neglect of repairs necessary to preserve the 
apparatus in proper condition. 

Depreciation — Rate — How determined. 

8. The rate of depreciation must be determined after a careful 
inspection of the property, and must be considered in connection with its 
use. 


Depreciation — Rate — How computed. 

9. The rate of depreciation of the property of a bAsphions company 
should be computed on the wearing value, the scrap value, or the salvage 
value of the different units being deducted from their cost in place and 
the amount of the annual reserve for depreciation fixed by dividing the 
wearing value by the number of years representing the life of the plant. 


Depreciation — Telephone plant — Annual allowance. 
10. An annual allowance of 6 per cent for depreciation was held ade- 
quate for a telephone plant where there was very little probability of 
depreciation by reason of obsolescence and inadequacy or supersession. 


Beturn — Reasonableness — Telephone plant—7 per cent allowance. 
11. In fixing the rates of a telephone company it was held that the 
dividends should equal an amount not less than 7 per eent of the plant. 


Apportionment — Values — City and rural telephone service. 

12. No part of the valuation of the rural lines of a telephone com- 
pany should be charged to a city exchange, nor should any part of the 
valuation of the city exchange be charged to the rural lines in deter- 
mining the reasonableness of the rate of the company for a city service, 

P.U.R.1915E. 


518 SOUTH DAKOTA BR OF RAILROAD COMRS. 


where a statute provides that rural telephone lines shall receive service 
at a city exchange upon the payment of 25 cents per month for each 
telephone instrument on the rural party line connected. 


Service — Payment — Discount. 

13. Permission was granted a telephone company to name a rate in 
its public schedule of 25 cents per month in excess of its regular rates, 
on condition only that if the telephone rates were paid on or before the 
15th day of the current month in which service is rendered, a discount 
of 25 cents should be allowed. 


[August 10, 1915.] 


Appiication of telephone company for authority to increase 
rates. The valuation of the company’s property for rate-making 
purposes was fixed at $22,750, and on this valuation the revenue 
from existing rates was found to be inadequate to provide for the 
necessary expenses of operation, including an annual allowance of 
6 per cent for depreciation and a return of 7 per cent. The com- 
pany was therefore authorized to put in effect the following 
schedule of monthly rates: Individual business, metallic circuit, 
$2.25; individual residence, metallic eircuit, $1.25; desk sets, 25 
cents; extension telephones, business, 50 cents; extension tele- 
phone, residence, 50 cents; extension bell only, 15 cents; extra 
user, business, $1.50; extra user, residence, $1; local calls from 
nonsubscribers .05 per message. 


By the Board: In 1901 the city of Webster in Day county, 
' this state, granted to Mr. Alexander Ross a fifteen-year franchise 
to operate a telephone exchange in that city. This franchise was 
subsequently assigned to the Webster Telephone Company, which 
was owned principally by Mr. John Williams and Mr. David 
Williams of Webster. Although this franchise would not have 
expired until 1916, a little over two years ago citizens of Webster 
urged the Webster Telephone Company to install a more up-to- 
date telephone system in that city. As the result of this request 
or agitation the city council of Webster on or about the 26th day 
of March granted to the Webster Telephone Company a new 
twenty-year franchise. Section 7 of that franchise reads as fol- 
lows: 

“The charges for monthly rentals and compensation for use of 
telephones shall be such as may be made by the State Railroad 


‘Commission less a discount of 25 cents per month on each tele- 
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phone fee paid at the grantee’s office by the 15th of the month in 
which the service is rendered.” 

After the granting of this franchise the Webster Telephone 
Company during the summer of 1914 commenced, and on or 
about the month of December of that year completed a new, 
modern, improved, up-to-date telephone exchange and system in 
Webster, including a new brick telephone exchange building and 
modern up-to-date 1500 multiple switch board, and all of the 
outside plant except the drop wires from terminal cans to sub- 
scribers’ stations is cable construction. A part of the cable is 
underground in a concrete conduit. The plant was new in every 
particular except that 5,000 feet of wire which had been used in 
the old plant for a short time and one 40-foot pole were used in 
the new plant. The telephone instruments are of the latest and 
most improved construction. The drop wires from the cables or 
terminal cans to subscribers’ stations are copperized. The new 
telephone plant includes everything that could be desired in the 
way of telephone construction in a city much larger than Webster, 
and its patrons should receive through it nothing but the very 
highest class of telephone service. 

After the plant was fully completed, the Webster Telephone 
Company, agreeable to the provisions of § 7 of its ordinance, filed 
a petition with this board under the provisions of § 6 of the tele- 
phone law, which provides: 

“No rate or charge for the transmission of any message or for 
any other service in connection with any telephone line or ex- 
change shall be increased without the written consent of the Board 
of Railroad Commissioners entered in the journal of its proceed- 
ings’—for authority to increase its rates. In that petition the 
rates then being charged were set forth as follows: 


Individual business, grounded circuit spall Bawa tae ou oe bales $2.00 per month 
arty line business, “ “ = .iiscccssccccseccees 2.00 “ " 

Individual residence; # ee ory sia hs aun aay 1.00 “ s 

Party line residence, “ eau eeeesnseaewaieaees 1.00 “ - 


—and the company asked authority to charge, collect, and receive 
the following schedule of rates: 


Individual business, metallic circuit KG CERES bewew ete ee es $2.75 
Individual residence, “ © ke cece cee ee ceeee 175 “ - 
A discount of 25 cents per month off of the above rates if 
paid by the 15th of the month in which the service is given. 
nsion telephone, business ............cccececcesccees 50 “ - 
PU.R.I915E. 
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Extension telephone, residence ..........c0cceececceevees 50 “ a 
extension ‘bell Only si5.00etsswn ts sacs od accel we esis 4 oe LO. = 
Extra: user. DUSINCSS c.600 Ges eka hte es be bene ee eae cows 150 “ - 
Extra user, residence ........scccccssccscscesessceseess 1.00 “ - 
Local calls from non-subscribers .............-02 cece eeee .05 per call 


The above rates to apply to that territory which is within 
three quarters of a mile of the central office in Web- 
ster, South Dakota. 


Two hearings have been held, one at the city of Webster and 
the other at the offices of the Board. At the hearings the apphi- 
cant was represented by Messrs. Anderson & Waddel, its attor- 
neys, and Mr. David Williams, owner, and Mr. E. E. Michaels, 
manager. The city of Webster was represented by Mr. Lewis W. 
Bicknell, its attorney, and Mr. Frank Mohs, mayor of the city. 
Following the hearings, briefs were filed by counsel, and the cause 
submitted to the Board for consideration and decision. 


Valuation. 


Two valuations have been submitted, one by Mr. Michaels, the 
manager of the company under whose supervision the new plant 
was constructed, and one by Messrs. Cassill & Bierman of the 
force in this office. At the last hearing, also, there was submitted 
as a part of the record a statement of the plant accounts of the 
system as shown by its books. The company keeps its books in 
accordance with the accounting system promulgated by the Inter- 
state Commerce Commission for class C telephone companies. 
The latter valuation is not different from the valuation submitted 
at the first hearing, except that there were some changes in and 
additions to the plant between the dates of the first and second 
hearings. The figures submitted are as follows: 


Statement of Plant Accounts. 


Account 210, Land and buildings .............cccesseceecees $ 6,104.62 
" 220, Central office equipment ......... 2. ee see cece eens 3,911.32 

= 230, Substation equipment ........... cece cereececces 3,680.39 
240, Exchange lines 24.0555 ccc sccssie se cesstestaeeases » 11,449.74 

- 260, General hb a siararaauineie bata Rane Gretna era em alee 1,100.52 

“ 270, Undistributed construction expense ........c.se0 416.25 
TOUT ‘sole: eaceee ww is aborted vias Sisiweiare he lewers, sie ihue ai esnierers $26,662.84 


[1] Included in the item “land and buildings, $6,104.62,” is 
an item for real estate of $1,500. It appears from the record that 
the Webster Telephone Company owns three lots in the city of 
Webster of which the value is about $1,500, and that of these 


three lots the telephone plant occupies a portion equivalent to one 
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third, or one of the lots, the remaining portion being unoceupied 
and so located as to be used for any other purposes. It is not at 
all probable that any of the other real estate will ever be required 
in connection with the telephone plant. It would, therefore, ap- 
pear that the only charge to this account for real estate should be 
$500. There is also included in this account a total charge of 
$101.81 for the construction of a cement sidewalk, and assuming 
that the cost of construction is the same for each of the three lots, 
two thirds of this item or $67.87 should be deducted and only 
$33.94 included in the items properly chargeable to the telephone 
plant. The testimony of Mr. Michaels, manager of the plant, 
also discloses that there should be made a further deduction of an 
item of $54 from this account, making the total deductions $1,- 
121, and the item to be allowed for land and buildings $4,982.75. 

[2] Included in the item, “account 260, general equipment, 
$1,100.52,”” is an item for tools amounting to $334.33, which 
were used during the construction of the plant, and are common 
not only to the city plant, but to the rural telephone system owned 
and operated by the Webster Telephone Company and radiating 
from its exchange in Webster. We have not before us any data 
from which we could make an assignment of the cost of these tools 
as between the plants, nor have we any information on which we 
could base a charge for the use of the tools to either plant. The 
company, in addition to reconstructing its city plant, is also recon- 
structing its rural lines, and inasmuch as the tools are being used 
in connection with the rural plant they do not constitute a proper 
_ charge in the capital account of the city plant unless the rural 
lines pay to the city plant some rental charge for their use. The 
item is a small one, and will make no difference whatever in the 
last analysis in the rates to be charged, but we deem it proper to 
deduct the item from the figures shown here, and consequently we 
have a general equipment figure of $766.19. Accepting the other 
figures of the company, there is produced a valuation of $25,201.- 
64, 

[8] The valuation made by Messrs. Cassill & Bierman is com- 
posed of the following items designated in the Interstate Com- 
merce Commission’s class C system of accounts for telephone 
companies: 

P.U.R.I915SE. 
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Account No. 200, Intangibles ...........-. ccc cee cccccstcccece $ 153.61 
- ““ 210, Land & Buildings ................0. 02 cee eee 6,043.92 

- “« 220, Central office equipment ............-..-e005 4,366.07 

. “ 230, Station equipment ...........c cer ceeecvcves 3,181.33 

= © 240, Exchange lines: 222.2 saedse1se ssa cesecake tees 9,749.07 

e “ 260, General equipment .........ccceeeeorecccces $27.82 
TOUG) <.4.4 str ed eneees paws ee eeer sees Gime ReRe ees $23,821.82 


In connection with this last valuation, all of the checks and 
vouchers and all invoices for the plant were carefully examined 
and checked against the inventory. This valuation was made 
after a careful and exhaustive examination of the entire telephone 
exchange system. Included within the item of $23,821,82, how- 
ever, are two items aggregating $1,067.87, the value of the two 
extra lots and sidewalks for the same, and after deducting these 
items we have as a result of this valuation an item of $22,754. 

The total checks, vouchers, and invoices submitted by the com- 
pany as representing the cost of construction of its plant amounted 
to $26,150.99. In this amount is included the item of $1,067.87 
referred to above and an item of $1,541.70 for accounts properly 
chargeable to general office expense, maintenance, maintenance of 
rural lines, rural line construction, and miscellaneous items not 
properly chargeable to the cost of construction of the city ex 
change. Deducting these two items, or $2,609.17, from the total 
amount of the vouchers and checks, or $26,150.99, we have an 
item of $23,541.72. This telephone plant has been in operation 8 
little over six months. It is a fact that a telephone plant com- 
mences to depreciate the moment it is installed and put into 
operation. For the purposes of this case and fixing the rates to 
be charged for the future, after a careful and exhaustive examina- . 
tion of the evidence, we find and approve the valuation on this 
plant of $22,750.00. = 


Operating Expenses. 


[4,5] At the first hearing the manager of the company submit- 
ted an etimate of the monthly expense of the new plant. The first 
item is $125, operators’ wages, which is approved. The next two 
items include manager’s and lineman’s proportion of salaries 
chargeable to the city exchange. The manager receives a salary 
of $125 a month and the lineman $65 a month, and these salaries, 


according to the testimony of the manager, are apportioned as 
P.U.R.1915E. 
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between the city exchange and the rural lines on the basis of the 
number of phones in any class of service. In his testimony the 
manager says this is the customary way of apportioning the sal- 
aries to the two different classes of service, and that he believes 
this method to be a fair measure of the use of the lineman and of 
his supervision over the two systems. If, however, the method 
used by the manager be adopted, it will not produce the results 
which he has set down in his exhibit. The total number of tele- 
phones in the city are as follows: 


Business telephones ........cccsreccccccccccceccccees jase eeeeeee coe 86985 
Resi dence * @eeeeeoeosevuenetceeaoesvneaeepsneaeeeevseeenee@ ; evpneeeoeos osovoeeeeanesz og ®@ 215 
POY StS CONG | 656 bres 65.66 5k 6 00b0s O66 AO Mewes sc eHR NO sw ESOS e's eevee 

Making’ @ total: Of vii ewics nsec susan eas een haere ss iseee Satwes cocees S12 


There are 238 rural telephone instruments in service. This 
makes a total of 550 telephone instruments. Apportioning the 
manager’s salary on the basis of the number of telephone instru- 
ments in service at the city exchange assigns $70.90 to the ex- 
change and $54.10 to the rural lines; and on the same basis the 
lineman’s salary is assigned $36.87 to the city exchange and 
$28.13 to the rural lines. 

The next item is for fuel, $20 per month or $240 per annum. 
We are familiar with the price of fuel for the heating plant in- 
stalled in this exchange, and it should not exceed $12.50 per 
month or $150 per annum. There is also included in this estimate 
an item of $25 per month or $300 per annum for taxes. The 
taxes on the old plant for the year 1914 were $144, and in the 
operating expense account set up on the books of the company for 
the six months ending May 31, 1915, there is charged $15 month- 
ly for taxes. This charge is merely an estimate, and at the time 
the taxes are paid would in all probability require correction en- 
tries on the books of the company; inasmuch az the taxes for the 
year 1914 were less than $150, we do not believe they will amount 
to $300 for the year 1915 and subsequent years. For the purpose 
of this case we allowed for annual charge for taxes $180. In 
these figures there are also included several items for tornado 
and other insurance, which would be perfectly proper charges, 
but no such insurance has ever been taken out. There is also 
included in this estimated monthly expense an item of $30 per 


month for removal and changes of telephone instruments. Dur 
P.U.R.1915E. 
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ing the first six months of its operation this item actually 
amounted to $14.88 or $2.48 per month. There are also included 
incidentals $15 per month, and under another head for postage, 
printing, stationery, etc., $12.50 per month, and cableman’s 
expense $10 per month. One item for postage, printing, station- 
ery, etc., of about $15 per month would be properly allowed, 
and the other items should be eliminated. An item of $8 per 
month is also included for bad accounts. If this Commission is 
to allow the company to name a rate 25 cents in excess of the 
actual rate to be collected if the rate is paid on or before the 15th 
of the month, the item for lost accounts should be eliminated. 

At the last hearing the operating expenses for the first six 
months as shown on the books of the company appear as follows: 


Bad accounts ...ceceesere Ss ieee seen theme ee seweaeatsawee $ 41 
TOXCH QCOKUEO «668.6 s5 fede 60k eek ee aw tS Sie rere ee eee 90.00 
Account 600, Repairs to wire plant ..........ccceecerccccecvece 19.80 
= 610, Repairs to equipment ............ cece eee eee cece ° 95.97 

~ 620, Station removals and changes .............ceceecee 14.88 

- 640, Other maintenance expense .......-..2. cee eee serene 46.76 

+ 650; Operators’ Wages §. 265 a 6 <alecacie os Wes 2S Caen enews 770.59 

e 660, Other traffic expense .........cccccrccrccccccsscee 71.42 

~ 670, General office Salaries 22.0... cc eee cee ee ee ee etee 795.00 

ie 680, Other general expense ..........2ecceevees pia eens 428.96 
$2,333.78 


There must be some error in “account 650, operators’ wages.”’ 
The testimony shows that the operators’ wages amount to $125 
per month, and consequently for six months they would amount 
to $750, and not $770.59. On the basis of the computation for 
the assignment of the manager and lineman’s salary, submitted 
by the manager of the company while on the witness stand, that 
is, on the basis of the number of telephone instruments in service 
on the city exchange and rural lines, account No. 670, general 
office expenses, $795, appears to be erroneous. The testimony of 
the manager is that these items were assigned on that basis. If 
this be true, the proper charge is $107.77 per month, and for six 
months $646.62. We do not say that this is a proper basis, and 
do not wish to be understood as determining that it is the correct 
method for the apportionment of the salary of the manager and 
lineman. The record shows, however, that the company claims 
to have assigned these salaries on the basis of the number of 


phones in service, and if they did so there is an error in this 
P.U.R.1915E. 
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account. With these corrections and setting up the operating ex- 
penses on the yearly basis, we find the following amounts: 





GEOR: GOCTUCE  so55 2655-01 sw so wiscenie vale OSES 5 ASS eee VEN eeR ES $ 180.00 
Account 600, Repairs to wire plant ..........ccccccscccecccces 39.60 
“ 610, - te QGUIPMEN 6 5 2.02555, 550.59 b Wa we eleis eo owe Ste 08 191.94 

. 620, Station removals and changes ...........-c0ccecee 29.76 

. 640, Other maintenance expense ..........cccceccceres 93.52 

id 650, Operators’ Wages ........ cece cece st ceccesenccccs 1,500.00 

a 660, Other traffic expense ..........0.0 cece ccc scscouce 142.84 

oe 670, General office salaries .........ccccacccccecscsecos 1,293.24 
680, Other general expenses .......0.... ee cece eescocee 857.90 
$4,328.80 


Operating Revenue. 


The number of telephone instruments in service within the 
city of Webster May 21, 1915, were as follows: 


eae 











Old | No. of 

ae ; Rate. | Phones. Revenue. 

Busineas telephones ........-ccccesccceccececes $2.00 93 | $2,232.00 
Residenca telephones ......... cc ces sccccecccees 1.00} 213 2,556.00 
Extension telephones .............-.000: Nate Meare .50 17 102.00 
Extension bella ............- stalesneu@raereiatecaalaiutere 15 10 18.00 
Switching rural telephones ....... SekG own were ss 25] 238 714.00 
Switching rural telephones ........... Sieh iawtearets 25 47 141.00 
Commission on toll messages ........... ones 672.00 
Total cscissccvus voce ueee s Mi eeueee ae $6,435.00 


If we apply the operating expenses to this revenue, we find a 
balance of $2,106.20 out of which to make provision for reserves 
for depreciation and interest on the value of the property used 
and useful for the service of the public. The system of account- 
ing under which this telephone company is operating provides 
for monthly or annual allowances to be made on the books of the 
company to cover the depreciation taking place in the plant and 
equipment. Account No. 185, depreciation reserve, provides 
for a credit to this account of such amounts as are charged month- 
ly or annually to the expense account No. 630, “depreciation of 
plant and equipment,” to cover the depreciation taking place in 
the plant and equipment, and account No. 630, depreciation of 
plant and equipment, provides for a charge to this account month- 
ly or annually the estimated amount of depreciation accruing in 
the plant and equipment. These two accounts balance each other; 


what is credited to one must be charged to the other. 
P.U.R.1916F. 
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[6] It is quite clearly established by the late authorities that 
in the making of a schedule or tariff of rates to be charged by a 
public utility there must be an annual allowance for depreciation. 

Beale & W. Railroad Rate Regulation, 430 et seq.; Cumber- 
land Teleph. & Teleg. Co. v. Louisville, 187 Fed. 637, 655; 
People ex rel. Jamaica Water Supply Co. v. State Tax Comrs. 
196 N. Y. 39, 57, 89 N. E. 581; Pioneer Teleph. & Teleg. Co. v. 
Westenhaver, 29 Okla. 429, 88 L.R.A.(N.S.) 1209, 118 Pac. 
354; San Diego Water Co. v. San Diego, 118 Cal. 556, 38 L.R.A. 
460, 62 Am. St. Rep. 261, 50 Pac. 633; Cedar Rapids Water Co. 
v. Cedar Rapids, 118 Iowa, 234, 91 N. W. 1081 (1090) ; Knox- 
ville v. Knoxville Water Co. 212 U. 8. 1, 53.L. ed. 371, 29 Sup. 
-Ct. Rep. 149; 1 Whitten, Valuation of Public Service Corp. 
pages 402 et seq.; Foster, Engineering Valuation of Public 
Utilities 147 et seq.; Floy, Valuation of ‘Public Utilities, pages 
168 et seq.; Hayes, Public Utilities, their Cost New and Depre- 
ciation, pages 133 et seq. 

In Knoxville v. Knoxville Water Co. 212 U. S. 1, 53 ZL. ed. 
371, 29 Sup. Ct. Rep. 149, the United States Supreme Court, 
considering the question of depreciation, said: 

A water plant, with all its additions, begins to depreciate ix 
value from the moment of its use. Before coming to the question 
of profit at all, the company is entitled to earn a sufficient sum 
annually to provide not only for current repairs, but for making 
good the depreciation and replacing the parts of the property 
when they come to the end of their life. The company is not 
bound to see its property gradually waste, without making pro- 
vision out of earnings for its replacement. It is entitled to see 
that from earnings the value of the property invested is kept un- 
impaired, so that, at the end of any given term of years, the 
original investment remains as it was at the beginning. It is not 
only the right of the company to make such a provision, but it is 
its duty to its bond and stockholders, and, in the case of a public 
service corporation, at least, its plain duty to the public. Ifa 
different course were pursued the only method of providing for 
replacement of property which has ceased to be useful would be 
the investment of new capital and the issue of new bonds or stocks. 
This course would lead to a constantly increasing variance be- 


tween present value and bond and stock capitalization,—a tend- 
P.U.R.1915E. 
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ency which would inevitably lead to disaster either to the stock- 
holders or to the public or both. If, however, a company fails 
to perform this plain duty and to exact sufficient returns to keep 
the investment unimpaired, whether this is the result of unwar- 
ranted dividends upon overissues of securities, or of omission to 
exact proper prices for the output, the fault is its own. When, 
therefore, a public regulation of its prices comes under question, 
the true value of the property then employed for the purpose of 
earning a return cannot be enhanced by a consideration of the 
errors in management which have been committed in the past.” 

As the amount set aside for annual reserves for depreciation, 
a3 well as the amount which shall be paid as a return on the 
value of the property used in performing the service, must be 
deducted from revenues and paid by the public receiving the 
service, the question of the proper determination of the rate of 
depreciation should receive the most careful consideration. <A too 
high rate of depreciation, especially in those cases where the 
depreciation reserve may be invested in additions, betterments, 
and extensions, will conceal secret reserves or secret profits; and, 
conversely, a too low rate of depreciation may result in a partial 
destruction of the property. The line of demarcation between de- 
preciation and maintenance is not clear, and the decision as to 
what constitutes maintenance and what depreciation, within cer- 
tain prescribed limits, is more or less arbitrary. A high order 
of maintenance results in a lower depreciation, and, conversely, 
a low order of maintenance results in a higher depreciation. 

[7] Depreciation may be defined as the lessened money value 
caused by physical deterioration or lack of adaptation to function, 
and is occasioned by wear and tear due to the use in the service 
and the age of the instrumentality, to obsolescence due to a change 
or development in the art requiring new and improved apparatus, 
to inadequacy or supersession caused by the growth of the busi- 
ness so that the old instrumentality is no longer adequate for the 
purpose for which it was intended, and must be superseded or 
replaced by a larger unit, and deferred maintenance due to lack or 
neglect of repairs necessary to preserve the apparatus in proper 
condition. Different rates of depreciation have been preseribed 


by this Board, by other Public Service Commissions and the 
P.U.R.1915E. 
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courts, and range from 5 to 20 per cent of the original cost of the 
property in place. 

[8] The rate of depreciation must be ‘ieaapaiined after a care- 
ful inspection of the property, and must be considered in connec- 
tion with its use. In the plant in question we have what is 
commonly known as a brick fireproof building. For such a build- 
ing various rates of depreciation have been fixed, ranging from 
1 to 2 per cent. The Federal government makes an allowance 
of one to one and one-quarter per cent when occupied by the 
owner, and one to one and one-half when occupied by a tenant. 
In the construction of the plant at Webster there is between 400 
and 500 feet of cable placed in concrete conduit in the streets, 
and as to the remainder of the plant it is all cable construction, 
the cables being formed of copper wires covered with a lead sheet, 
and the only open-wire work is copperized wire extending from 
the terminal cans to the subscribers’ stations. The central office 
equipment consists of a 1,500 multiple switeh board, wired to 
serve 400 subscribers, and with the addition of new jacks is 
capable of serving 1,500 subscribers and 40 rural lines. There 
is very little probability of depreciation in this plant by reason 
of obsolescence and inadequacy or supersession, and the deprecia- 
tion which will take place will be that due to the natural wear 
and tear, the decrepitude of the plant, and deferred maintenance. 

[9] In fixing the rate of depreciation it is our opinion that it 
should only be computed on the wearing value; in other words, 
that the scrap value or salvage value of the different units should 
* be deducted from their cost in place and the amount of the annual 
reserve for depreciation fixed by dividing the wearing value by 
the number of years representing the life of the plant. 

[10] In this case this has been done and the mean rate of 
depreciation obtained by dividing the total amount for annual 
reserves for depreciation by the value of the plant, which gives 
the rate of 5 plus, so that a rate of 6 per cent for depreciation, 
considering the character of this plant and the scrap value of its 
component parts, will, in our opinion, be sufficient. 

[11] We think that the dividends should equal an amount not 
less than 7 per cent of the value of the plant. Applying these 


figures to the value, we produce the following result: 
P.U.R.1916E. 
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Operating revenue under old rates .........cceeceees $6,435.00 
Total operating expenses .............ccccccccccecces $4,328.80 
Depreciation, 6 per cent on $22,500 ........... ce ceeee 1,350.00 
Dividends, 7 per cent on $22,500 ............. sia a euaveite 1,676.00 
Deficit under old rates .......c cece car ccc ccc cecseves 818.80 


$7,253.80 | $7,253.80 


It clearly appears from the foregoing that if the Webster 
Telephone Company is to be allowed a fair rate of depreciation 
and a reasonable return on its investment, some part of its pe- 
tition for an increase in rates must be allowed, and its revenue 
accounts will therefore be reconstructed on the following basis: 


93 Business telephones @ $2.25 per month .......cccsccescevee $2,511.00 
213 Residence telephones @ $1.25 per month .............-.0+0. 3,195.00 
17 Extension telephones @ 50 cents per month .............005 102.00 
10 Extension hells @ 15 cents per month .............0-essceee 18.00 
Switching 238 rural telephones @ 25¢ per month ........... 714.00 
Switching 47 rural telephones @ 25¢ per month ........... 141.00 
Commissions on toll messages at an average of $56 per month 672.00 
Total SCCHEOSFTCHOSHOHSFEHESTHESESHHSHHSESHHFSGHOH HOF SHE OHH BOM Oe 3 $7,353.00 


As previously shown, the operating expense, including the 
above allowance for depreciation and dividends, amounts to 
$7,253.80, leaving a net surplus of $99.20. 

From the testimony in this reeord it quite satisfactorily ap- 
pears that, with proper diligence, the Webster Telephone Com- 
pany will be able to increase its subscriptions so that in a year 
or two the full capacity of the switch board as now wired, or 
approximately 400 subscribers, will be renting telephone instru- 
ments from it, and to this extent its revenues will be increased. 
In fact, this is the anticipation of the company. 

[12] There has been some discussion in this case on the 
part of the company, that some part of the valuation of its 
rural lines should be charged to the city exchange, and, 
on the other hand, by the city that some part of the valua- 
tion of the exchange should be charged to the rural lines. 
Under the laws of this state rural telephone lines receive service 
at a city exchange upon the payment of 25 cents per month for 
each telephone instrument on the rural party line connected, and 
in establishing the revenue in this case it will be noted that it is 
on this basis the revenues and operating expenses and values have 


been computed. In other words, the operating expenses of a 
P.U.R.1915E. 34 
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rural line connected with this local exchange and operated by the 
same company must be taken off of the back of the switch board, 
and the remuneration paid from the rural lines to the city ex- 
change of 25 cents per telephone instrument included within the 
revenue item of $714.00, pays for all the value of the local ex- 
change and telephone service received by the rural lines, and 
that no valuation either of the rural lines to the city exchange 
or of the city exchange to the rural lines should be made. The 
statute contemplates that this 25 cent switching fee for each 
telephone instrument pays for all the service received by the rural 
subscribers from the city exchange, and hence it is properly in- 
cluded in the exchange revenue. 

[13] After a careful examination of all the testimony in this 
case, we are of the opinion and find that the Webster Telephone 
Company rates for the future, and until the further order of 
this Board in the premises, should be as follows: 


Individual business, metallic circuit a etahSGniie re Reba ncaieaa.s $2.25 per month 
Individual residence “ “  —— ...sccccaeee covose 1.25 

DOGSK BOtG cox cuties cates cera head oh areasewas eaten ate tes 25 « 
Extension telephone, business ............0.eccesences 50 “ a 
Extension telephone, residence ...,......cccecesccceces 50 “ xs 
Extension. bell Only os os 6 ss e6 assis S20 eos ine sawed e es 15 “ - 
Extra user, business ......00-ceeseces pee ees Abia pavers ers 1.50 “ 
Extra User, Tesidenee 5.5 ioc oie ois wie ices ow we ee eee wesc 100 “ ae 
Local calls from nonsubscribers ........-ccceescvcces «- 05 “ message 


—and that these rates should be made effective, commencing the 
fiscal year July 1, 1915, all rates to be paid on or before the 5th 
day of the current month, and that permission be granted to the 
telephone company to name a rate in its published schedules 25 
cents per month in excess of the above-prescribed rates, on con- 
dition only that, if the telephone rental is paid on or before the 
15th day of the current month in which the service is rendered, 
a discount of 25 cents per month shall be allowed. That these 
rates shall apply only within the corporate limits of the city of 
Webster, 

As conclusions of law from the foregoing facts, the Board now 
hereby finds and decides: 


CONCLUSIONS OF LAW. 
That an order be made and entered in this proceeding, ap- 
proving the schedule of rates last above set forth effective as of 


July 1, 1915. 
P.U.R.1915K. 
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Done in regular session at the city of Pierre, se Capital, on 
this 10th day of August, 1915. 
By order of the Board. 





TEXAS COURT OF CIVIL APPEALS. 


SARA IDA DAVIS et al. 
v. 


WATERTOWN NATIONAL BANK et al. 
(— Tex. Civ. App. —, 178 S. W. 593.) 


Constitutional law — Security issues — Approval of Railroad Commis- 
sion. 

1. A statute (chap. 14, art. 6727, vol. 4, Vernon’s Sayles’s Statutes 
(Tex.] 1914) declaring invalid every evidence of debt operating as a 
lien upon the property of railroad companies when unaccompanied by 
a certificate showing the approval of the Railroad Commission of such 
indebtedness is not unconstitutional as being in conflict with article 12, 
§ 6, of the state Constitution, declaring that “no corporation shall issue 
stocks or bonds except for money paid, labor done, or property actually 
receiv: 

Security issues — Liability of indorsers of notes tssued without ap- 
proval of the Railroad Commission. 

2. Indorsers are not liable as accommodation makers of notes issued 
by a railroad company which were invalid and unenforceable against 
the company because issued without the approval of the Railroad Com- 
mission, as such notes were void ab initio. 


Security issues — Approval of Railroad Commission — Due process. 

3. A statute (chap, 14, art. 6727, vol. 4, Vernon’s Sayles’s Stat- 
utes [Tex.] 1914) declaring invalid every evidence of debt operating as 
a lien upon the property of a railroad company when unaccompanied 
by a certificate showing approval of the Railroad Commission of such 
indebtedness ig not unconstitutional as depriving a holder of a note, 
issued by a railroad company without approval of the Railroad Com- 
mission, of his property without due process of law. 


Security itssues— Approval of Railroad Commission — Necessity of 
showing that Raitroad Commission has assumed control of the 
company. 

4. A note by a railroad company, secured by a lien upon its prop- 
erty, and issued without approval of the Railroad Commission, will be 
declared void without a showing that the Commission had assumed con- 
trol of the company issuing the notes, where the control over the issu- 
ance of securities of railroads by the Commission is not optional with 
the Commission, the statute declaring it to be the duty of the Commis 
sion to ascertain the value of the franchise and property of each rail. 

P.U.R.1915E. 
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road in the state for the purpose of regulating and controlling the Issu- 
ance of indebtedness; authorizing the Commission to approve liens or 
mortgages that may be given by railroad companies; making it the 
duty of railroad companies desiring to issue bonds or other indebtedness 
to be secured by lien on its franchise or property, to procure the con- 
sent of the Railroad Commission, and declaring invalid any such in- 
debtedness issued without complying with its provisions. 


Evidence — Burden of proof — Securities issues— Approval of Rail- 
road Commission. 
5. Under a statute providing that the Railroad Commission may 
decide that it will not assume control of suburban railways less than 10 
miles in length, one claiming that a railway company that issued securi- 
ties without the approval of the Railroad Commission was exempt 
from the contro] of the Commission has the burden of showing that the 
Commission had decided that the railway was a suburban railway less 
than 10 miles in length, and that it had decided not to assume control 
of such railway. 


Waiver of defense in favor of one party — Effect. 
6. A waiver of a valid defense in favor of one of the plaintiffs to 
the action does not operate as a waiver of such defense in favor of the 
other parties to the action. 


[June 12, 1915.] 


Aprrat by plaintiffs from a judgment of the District Court 
of Dallas County in favor of the defendants in an action against 
the maker and indorsers of notes alleged to have been issued by 
a railroad company without the approval of the Railroad Com- 
mission as required by statute; reversed and remanded. 

Appearances: N. J. Wade, for appellants, 


Rasbury, J., delivered the opinion of the court: 

The record in this cause contains no statement of facts, in 
fact appellants state that no evidence, other than an agreement 
between certain of the parties which will be hereafter referred 
to, was introduced. Nor does the record contain briefs on be 
half of appellees. Accordingly, we will found our decision of 
the case upon the issues presented in appellants’ brief and as 
sume appellees’ acquiescence in all statements contained there 
in, as we are authorized to do by rules 40 and 41 prescribed for 
the guidance of this court by the supreme court (142 S. W. 
xiv). 

From appellants’ brief it appears that the pleadings in the 
court below disclosed the following facts: Appellee Glen Rose 
& Walnut Springs Railway Company issued a series of four 


notes, each for $2,500. Three of the notes were acquired by ap- 
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pellants, Sara Ida Davis, Woodford M. Davis, and Dr. Francis 
M. Johnson, and one was acquired by appellee Watertown Na- 
tional Bank. Payment of the four notes was secured by trust 
deed and trust agreement, without preference to either note, 
upon the right of way and other property of the railway com- 
pany. The notes were all indorsed by J. H. Farr and W. D. 
Morton. When issued the notes did not in fact represent a pres- 
ent consideration, but were negotiated with appellants and ap- 
pellee Watertown National Bank before maturity, and for valu- 
able consideration. The notes were in the usual form of nego- 
tiable promissory notes, and recited that their payment was se- 
cured by pledge of all the personal and real property described 
in the trust deed, and should be invalid unless a certificate at- 
tached to the notes was signed by the Guaranty State Bank & 
Trust Company, trustee. The certificate was so signed. The 
notes were not paid at maturity. Thereupon appellee Water- 
town National Bank sued on the note acquired by it, asking ap- 
propriate relief against the Glen Rose & Walnut Springs Rail- 
way Company, as maker, and Farr and Morton, as indorsers, 
and joining appellants therein on the ground that they were 
the owners of the remaining three notes and entitled to partici- 
pate in the proceeds of the sale of the security. Others were 
made formal parties to the suit, but it is not necessary to detail 
them, nor the disposition made of them by the final judgment. 
Appellants adopted the pleadings of the Watertown National 
Bank, and declared, as well, independently upon their notes 
against the maker, and asked also for appropriate relief against 
the indorsers. Appellees Glen Rose & Walnut Springs Railway 
Company and Farr and Morton, among other pleadings, de- 
murred to appellants’ plea for affirmative relief on the notes, 
upon the ground that it appeared that the notes were secured by 
lien on the property of a proposed railroad, the issuance of which 
was not shown to have been approved by the State Railroad 
Commission failing in which they were, by law, void. In avoid- 
ance of the plea so urged appellants, by supplemental plea, 
averred that the Glen Kose & Walnut Springs Railway Com- 
pany was a suburban short line of about 10 miles and, by law, 
exempted from the control and regulation of the railroad commis- 


sion. The same defenses that were urged against appellants’ 
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notes were also urged by appellees Glen Rose & Walnut Springs 
Railway Company and Farr and Morton to the note and lien 
of the appellee Watertown National Bank, but were subsequentlv 
withdrawn, as will immediately appear. At trial the district 
judge sustained the demurrer to appellants’ cause of action and 
disinissed same. Judgment was rendered for appellee Water- 
town National Bank against appellees Glen Rose & Walnut 
Springs Railway Company and Farr and Morton, for the amount 
due on its note, together with foreclosure of lien upon the se- 
curities named in the deed of trust. This judgment was based 
upon an agreement between said appellees that the defenses on 
the one side would be withdrawn in consideration that the par- 
ties on the other side would extend the time of payment. 

_ [1] The first assignment of error is that the court erred in 
sustaining appellees’ special exception to appellants’ petition, 
because those provisions of the statute (chapter 16, arts. 6717- 
6732, vol. 4, Vernon’s Sayles’s Stat. 1914, popularly known as 
the stock and bond law), which invalidate every evidence of 
debt operating as a lien upon the property of railroad compa- 
nies when unaccompanied by the certificate of the secretary of 
state showing the approval of the Railroad Commission of such 
indebtedness, are unconstitutional, because in conflict with § 19 
of the Bill of Rights, declaring that no person shall be deprived 
of his property without due course of law, and are unconstitu- 
tional for the further reason that they are in conflict with article 
12, § 6, of the state Constitution, declaring that “no corporation 
shall issue stocks or bonds except for money paid, labor done, or 
property actually received,” ete. Discussing the issues in in- 
verse order, we fail to see any conflict between that portion of 
the Constitution just quoted and the provisions of chapter 16 
of the statutes. It was said in O’Bear-Nester Glass Co. v. Auti- 
explo Co. 101 Tex. 431, 16 L.R.A.(N.S.) 520, 180 Am. St. 
Rep. 865, 108 S. W. 967, 109 S. W. 931: That the purpose of 
the constitutional convention in enacting § 6 of article 12 “was 
to secure creditors, as well as stockholders, of corporations 
against the practice, which was too common, of corporations issu- 
ing fictitious stock and stock upon an insufiicient consideration, 
whereby the actual capital was much less than the amount rep- 


resented by the shares issued and sold by the corporation. The 
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terms in which this section of the Constitution is expressed in- 
dicates the purpose that the assets of the corporation should be 
something substantial and of such a character that they could 
be subjected to the payment of claims against the corporation as 
well as to secure the shareholders in their rights in the capital 
stock.” 

The word “bonds,” it will be observed, appears in the pro- 
vision in the same relation as does “stocks,” discussed in the 
foregoing case by the supreme court. Consequently the purpose 
of the section as construed by the supreme court as applied to 
stocks is necessarily the same as applied to bonds, that is, that 
they be not fictitious, but represent something substantial, 1. e., 
“money paid, labor done, or property actually received.” Such 
being the purpose of the constitutional provision, it occurs to us 
that the provisions of chapter 16 are not only not in contraven- 
tion thereof, but in entire harmony therewith, and are an almost 
necessary supplement to the constitutional provision in order to 
make it effective. While the constitutional provision directs 
that corporations, which include railroad corporations, shall not 
do the things therein prohibited, 1t contains no regulations or for- 
malities relating to the issuance of stocks and bonds which will 
put upon notice and protect the prospective stockholder or credit- 
or in case the corporation has not in fact observed the constitu- 
tional injunction. That is precisely what the provisions of 
chapter 16 do when they direct that stocks and bonds (notes) of 
railroad corporations not approved by the Railroad Commission 
and certified to in that respect by the secretary of state upon the 
bond shall be void. And whoever purchases the bond of a rail- 
road company not properly certified has constructive notice of 
its invalidity. The effect of the rule is not dissimilar to the 
statutory rule with reference to one who purchases a negotiable 
note after maturity, or of one who purchases before maturity 
with actual notice. Accordingly no railroad corporation being 
permitted to issue bonds without observing the provisions of 
chapter 16, and the bonds acquired by appellants showing upon 
their face to be the bonds of a railroad company without such 
certificate, such fact was notice to appellants that they were 
void, even thongh acquired before maturity. 


[2] In connection with what we have just said it is urged 
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by appellants that even though the notes sued on were void and 
unenforceable as to the Glen Rose & Walnut Springs Railway 
Company, yet appellees Farr and Morton would be liable there- 
on as accommodation makers. We conclude not. Their liability 
was no greater than that of the makers, and is determined by 
the same rule. Being void ab initio, a subsequent indorsement 
could not impart vitality to them. 

[3] On the issue that the stock and bond law is invalid be- 
cause in contravention of the guaranty in § 19 of the Bill of 
Rights that appellants shall not be deprived of their life, liberty, 
property, etc., except by the due course of the law of the land, 
appellants do not specify in what particular that guaranty has 
been denied them. It does not appear to have been denied them 
at trial, since no complaint is made that the formalities of no- 
tice and a hearing were denied by the trial court. Hence we 
take it that the claim must relate to the enactment of the law 
itself. Our legislature, except where restrained by the Constitu- 
tion of the United States, may exercise all legislative power not 
forbidden, expressly or by implication, by the provisions of our 
state Constitution. The enactment of the stock and bond law 
comes obviously within none of the limitations noted; and since 
it operates upon all alike, is impartial, and does not subject 
the individual citizen to arbitrary exercise of the powers of gov- 
ernment, and affects the remedy rather than the right, the law in 
cur opinion does not deny appellant the due process of law. 
March v. State, 44 Tex. 64; Armstrong v. Traylor, 87 Tex. 598, 
30 S. W. 440; Nash Hardware Co. v. Morris, 105 Tex. 217, 
146 S. W. 874, 

[4] By the third assignment of error it is urged that the 
court erred in sustaining the exception noted, for the reason 
that no evidence was offered by appellees showing that the Com- 
mission had assumed control of the Glen Rose & Walnut Springs 
Railway Company, and in such connection it is asserted as a 
proposition that such control is optional with the Commission. 
We think it quite clear that the Railroad Commission is without 
option in such matters, save in the respect hereinafter mentioned. 
Article 6719, Vernon’s Savles’s Stat., which is a part of the act 
creating the Railroad Commission, makes it the duty of the 


Commission to ascertain the value of the franchises, appurte 
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nances, and property of each railroad in this state, and make 
written report thereof to the secretary of state, the report of the 
Commission to remain in the office of the secretary of state as 
a public record, and as a limitation upon the issuance of indebt- 
edness by the railroads of the state under the rules prescribed by 
succeeding provisions of the act. By article 6685, it is provided, 
among other matters, that the Railroad Commission is authorized 
and empowered “to approve liens or mortgages that may be given 
by such railroad companies and common carriers,” ete. Article 
6722 provides that should any such company “desire to issue 
bonds or other indebtedness, to be secured by lien or other mort- 
gage on its franchises and property, in advance of the completion 
of the said railroad, it shall make application to and first procure 
the consent of the Railroad Commission thereto.” Article 6727 
provides that faire to comply with the preceding articles shall 
wholly invalidate any such indebtedness, ete. It thus appears 
that the matter in controversy in this suit is placed squarcly 
and exclusively within the control of the railroad commission, 
with its duties definitely prescribed, and no presumption exists 
that the commission will exercise any option in the discharge 
of the powers and duties so conferred, particularly when such 
option is excluded by the article requiring it to value the prop- 
erty of the roads and report same to the secretary for the pre- 
cise purpose of regulating and controlling the indebtedness there- 
of. Rather the presumption arises that they will carefully and 
consistently preserve all powers expressly or by implication con- 
ferred, among which are those enumerated in the articles cited. 

[5] At this point, and in connection with what has just been 
said, we will consider the fourth assignment of error, which com- 
plains of the action of the trial judge in sustaining the special 
exception noted on the ground that appellants alleged in avoid- 
ance of said exception that the Glen Rose & Walnut Springs 
Railway Company was a proposed suburban railway about 10 
miles in length, and one expressly excepted by law from the 
control of the Railroad Commission. This assignment should 
be sustained. Article 6731 of the act under discussion, in ef- 
fect, permits the Railroad Commission to exclude from the 
operation of the several provisions of the act already quoted lo- 


cal suburban railways constructed for any distance less than 10 
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miles from the corporate limits of any city or town, etc., and, 
when so excluded, said article 6731 provides that such suburban 
railway company shall have the right to issue its bonds, etc., free 
from the control of the Railroad Commission and without com- 
plying with the other provisions of the act, and when so issued 
such bonds, etc., shall be valid. This is the exception referred 
to in the paragraph of this opinion next above. Appellants, by 
their pleading as stated, averred that the Glen Rose & Walnut 
Springs Railway Company was such a suburban road as conten- 
plated by the article quoted, and hence exempt from the control 
of the commission. The pleading standing as indicated, a ques- 
tion of fact was raised that could not be controlled by the de- 
murrer. We do not, however, construe article 6731 to mean, as 
contended by appellants, that the Railroad Commission was with- 
out control whatever of the character of road indicated. Rather 
we construe it to mean that it may decide it will not assume con- 
trol of such railroad after it has decided that such railroad is of 
the character claimed, and that, as a consequence, the litigant 
claiming the exemption would have the duty of showing, not that 
it was a suburban railway, but that the Railroad Commission 
had so decided. Denison & S. R. Co. v. Railroad Commission, 
95 Tex. 671, 69 S. W. 62. 

[6] It is also urged by the fifth and eighth assignment: that 
the effect of the agreement between the appellees Glen Rose & 
Walnut Springs Railway Company, Farr & Morton, and Water- 
town National Bank, by which the former waived their defenses 
to the note and confessed judgment therein in consideration of 
the latter granting an extension of time for payment, was to in 
like manner waive such defenses to the notes sued upon by ap- 
pellants. Such, in our opinion, was not the effect of the agree- 
ment. Legal remedies or defenses available to litigants are mat- 
ters that may or may not be asserted; and a failure to exercise 
such remedy or defense in a given case, or an agreement to waive 
it for reasons sufficient to the one to be affected, would not, clear 
ly, prevent the assertion of such right against another, even in 
the same transaction. 

All other assignments not specifically discussed have been con- 
sidered carefully, and, because we are of opinion that they show 


no reversible error, same are overruled. 
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For the reason indicated the judgment of the court below is 
reversed, and the cause remanded for another trial not incon- 
sistent with the views expressed herein. 

Reversed and remanded. 


Rehearing denied July 3, 1915. 





WISCONSIN RAILROAD COMMISSION. 


IN RE LIGHT AND WATER COMMISSION OF THE CITY OF 
BARRON. 


Rates — Water — Flat rates — Objection ta. 
1. A flat rate for the sale of water is objectionable as permitting 
waste or reckless and unnecessary use by the consumer. 
Rates — Preliminary analysis — Cost of operation. 
2. The Wisconsin Commission, in making a preliminary analysis in 
@ rate case, takes into account every possible detail without regard to 
the ultimate schedule to be determined, the aim being the determination 
of the true cost of operation. 


Accounting — Municipal utility — Account receivable. 

3. An amount due a municipal water utility from the city, con- 
stituting the difference between charges for water furnished the city 
and funds supplied by the city for extensions, should be listed under 
“accounts receivable” in the utility’s assets on its balance sheet, and 
not undgr “depreciation reserve fund,” and surplus should be listed as 
“eity equity.” 

Rates — Water — Meter schedule — Minimum rate. 

4. The minimum rate for water under a meter rate schedule was 
graduated according to the size of the meter, limiting the amount of 
water to be used under the minimum to the same amount for each size 
of meter. 


Service — Water — Ownership of meters by utility. 

5. It is desirable that a water utility, charging for water according 
to a meter-rate schedule, should own the meters, since divided ownership 
of equipment of such a utility does not result in the most effective 
service. 

Rates — Water — Additional consumers on same meter. 

6. The sum of $1 per quarter was held to be a proper charge for each 

additional consumer of water on the same meter. 
Rates — Water — Fire service to city. 

7. A charge of $1,392 per year for water furnished by a municipal 
waterworks for fire protection to a city of 1,500 inhabitants was held 
not unreasonable. 
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Accounting — Separation of accounts of municipal utility from those 
of city. 

8. A municipal water plant or electric plant should be treated as 
an enterprise, separate and distinct from the municipality itself, and 
the accounts kept accordingly. 

Discrimination — Rates — Municipal utility. 

9. A city operating its own water plant or electric plant should pay 
the utility at a reasonable rate fo» service rendered the city, and the 
utility should pay the city a reasonable amount as taxes and as interest 
on the city equity in the property of the utility, in order to avoid un- 
just discrimination in favor of either the taxpayers or the consumers, 

Rates — Water — Meter-rate schedule — Change from fiat rate. 

10. A municipal water utility was authorized to install meters upon 
the premises of such consumers as it might see fit, and to charge ac- 
cording to a tentative meter-rate schedule established by the Commis- 
sion, although the plant and other records and data did not furnish 
sufficient information for proper rate making, where it was claimed that 
flat rates to some consumers were inequitable or inadequate, and that 
the use of such rates had been abused; and where it appeared necessary 
that there should be an early decision, and that a tentative schedule 
should be established until proper records were kept and more accurate 
data would be available. 


[August 2, 1915.] 


APPLICATION of a municipal light and water commission for 
authority to adjust flat rates, install a meter rate, and to adjust its 
rules and regulations; adjustment of flat rates held unnecessary ; 
schedule of meter rates adopted; rules and regulations prescribed. 

The appearances are set out in the opinion. > 


By the Commission: Application has been received from the 
Light and Water Commission of Barron for authority to adjust 
its flat rates, and to install a meter rate, as well as to revise its 
rules and regulations. The hearing was held June 29, 1915. Mr. 
J. Rockman appeared on behalf of the petitioner. 

The lawful rates now in effect are as follows :— 


Public Service: 

Hydrant rentals 29 hydrants, each ..........00. eee eeceees $48.00 per yr. 
Commercial service; charges per annum: 

Minimum rate $5.00 per service pipe per annum. 


Bakeries: o6.¢a:0 sh vuierneoo8 Sie ale Bye Wea ala b Syace hut win acttsg hae ae 5.00 
Beene, PubHe: sieio usec pet aang awad chee Sue eacaeeak iis 1.60 
Baths, private ..........0.0.. as U utara ai airavre Wcarlanes us ute acaleelanstts 1.50 
Barber shops, three chairs ........ 0. cece cece eee eens 6.00 
Barber shops, each additional chair ........ 0.0 e cece ees 1.00 
Barns, PIiVale: 26 cea Ria ea SOAs hes ow ha Rotate Nea wes 3.00 
Barns, (Nvery ss. c.3s2saeeseasiswieweses eee base e et es 15.00 
Billiard and pool Toonis: 32 cess. eed Lee etwas sieee ed 5.00 
Butcher shOps: iis0ssecenst otesenecueeeaees ete ewen eae s 6.00 
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Churches eeeeesne ee veces teeBmosvsespeeseseee eee eo Ceoveeesveevene28s §.00 


Dwellings ............0005 Teer eee ee eocccccecesceee 8.00 
Each additional family ................ ete bees ecaweenes 73.00 
TOU as ee ss Sdwisin ee ae aiwhie a a wie we eel aeleelsre pene ere we eneues 3.00 
Harness SnOps 3265 sess aeic ee eta eek bees ies dale esas 5.00 
Hand laundries. 2.66056 66 6c eda h cscs esis cewe ee re 6.00 
Hotels—-rates according to size .............00.5: 15.00 to 20.00 
MUNIN ONS asf tio aioe wer atte ye es ke ati eee sees 3.00 
Offices {when in buildings not specially rated), physicians .. 3.00 
Dentiste i teccie an tees awe madoieae eee cae ie oa 2.00 
Lawyers, for each person ........... 0. cee c eee c ee ecececees 1.00 
Photograph galleries ............... Die ivbsaaid trae aree sag 6.00 
Printer®: o025 56055 eles ct eke tease tower pie oetaca 5.00 
ROStAUPENEH: scene bids tek ewe aee ele iene eee eee ees 5.00 
Restaurants and bakeriva ............ cece eee e ence cence 8.00 
BRIOONG > kd oe ho ao tae hale ed ase a IU Rae ees 10.00 
Soda fountains, each .......... ccc ccc cece ccc rcccereneces 2.00 
Stores;.4: persons: 60 \oi i 2986 bisa bop eae as NRE e eee Re 5.00 
Stores, more than 4 personB ............ cece cess ccc nccoes 10.00 
Terlor QHOpS, 62346 68 2x5. 8 erates SNS See eawawn sees 5.00 
Water closets (extra bowl $1.00) ........... 2... cece eee 1.50 


Perk ine lawns, time of sprinkling, 6 to 8 a. M. and 6 to 8 


One “dollar will be added to the total atraraed, where the waste 
water or sewage is disposed of by any other means than by carry-" 
ing out by hand. 

In computing charges for periods less than one year, each 
month shall be calculated at one tenth of the annual rate, and 
fractions of months shall be counted as full months. 

If water rent is not paid by the 15th day of March next succeed- 
ing the year in which water was furnished, service shall be dis- 
continued, and not renewed until the amount due is paid. 

The Light and Water Commission applies for authority to 
adjust the foregoing flat rates, and to install a meter rate, for 
the reason that it is impracticable to make a flat rate for many 
services which will be an equitable rate; that in some cases the 
right to use city water at flat rates has been abused; and that 
some flat rates are inadequate for the service rendered. 

The Light and Water Commission wishes to substitute the 
following rates: 


Public Service—no change in rate. 
Commercial Service: 
Flat Rates per Year. 


Bakeries ......... CPN CAG OLEAN EA SERENE OLE URW ae wr oemets $ 5.00 
Baths; public: 50650 dee sees owas peas Ooi ed aan een teases oa 1.50 
Baths, Private: oo iis ss. es sie CONG Wiser Seis Ohare TEe wah aeine eis 1.50 
Barber shops, 3 ChAITS. 4. os. 6s hese eee neki cesar ests eds envecees 6.00 
Barber shops, each additional chair .............. 2. cece eee ee eee 1.00 
Barns, private, less than 5 head of stock ........... He whim sae etree 3.00 
Billiard and: pool room « icons adna nase ekg hGhoed oncae aes ace 5.00 
Butcher shops c2i5655 ssa Soe e wa scwid da. rasa eniasasesaeeses ees 6.00 
Churches: 6s ovine 6s eea shane ssieeawews i Papiwewetagane woos ded 5.00 
Dwellities: 2.65 a6 vas sabes cts dbeccueus eed ya saree ssc ean see tees 5.00 
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Dwellings, cach additional family .........eccecrccvcece pe cetatsveuars 3.00 
OS coos 66 5 GS SON Dad EET Ube e EERE Sh bEAS tae see eee 3.00 
FLATNESS GOODS) a6. ei5'e 5 ieee hed ee awe a See Re Nweee ee Sa bewees eeee- 5.00 
Plan TSUNGTICH sagas api aes Ge Oh de eb em eee edhe bow Skee ee 6.00 
MUNNNGES: 6:0 s.c cco sage bart eeeae cess oauaal ee cae eee. cwroneeawees 3.00 
Ollices;.“PHYSiclans cis 63.05 ease saan sie 4 cma dew e Lew akan Ss Oe 3.00 
Offices; Dentistes - ooc:cie ws 65 oe 86 0S CREAR RA eee Bh oe waeaies 2.00 
LAWYGrs;. “Cac: Person: 4 365 occ seee euen ee beees We enee seis ee 1.00 
PEIN COP Bs. yess ole Baro eS erneyecee ee ate eras Gas Sk Wee aa 5.00 
Restaurants: 65 65.606 cow- dines eos abe es. oy RE et Ob Oe ONAN ee Hers 5.00 
Restaurants and bakeries ..... 5 Rae ea Awa eee ee SNS eae e <es 8.00 
Soda fountains, each ........ ccc cece ence ce cee e sen cenaeecccees 2.00 
LOPES, 4: PELAONE 6.) oun eaten Swe Chewanctee be Sal ee et eee ee 5.00 
Stores, more than 4 persons ......... ccc ccc cee cc cee c ene cacactecs 10.00 
Tailor QHOPS. i000 6644iand inate eee OES eee s base barn ees Pe ewes Se 5.00 
Water closeta sooo sab, sis Wards a we ew awieeals wo wes eae oe baees 1.5¢ 
Water closets (extra bowl) ............ ccc cccaccanne a PSAs 1.00 
Lawn sprinkling, 6 to 8 a. M. and 6 to 8 P.M... cece e cece erence 3.00 


One dollar will be added to the total charge to each service box, 
at flat rates where the waste water or sewage is disposed of by any 
other means than carrying out by hand. 

No flat rate shal] be less than $5 per year for each service 
pipe. 

In computing charges for a period less than one year, each 
month shall be calculated at one tenth of the annual rate, and 
fractions of calendar months shall be counted as full months, 


Meter Rates. 


Firat 6,000 gallons, or less per quarter, 25¢ per 1,000 gallons. 
Next 20,000 gallons, or less per quarter, 20¢ per 1,000 gallons. 
All over 26,000 gallons, or less per quarter, 16¢ per 1,000 gallons, 


Minimum Quarterly Bills. 


Oe (Meter xis cceguten satan eeaen el eeee comet es $1.50 per quarter 
1” Pe: Pa ia ates ON fate weg wera ta hia piace Susteal a) we BATES war 2.50 “ * 
1ARY ON (ee aee wus seesaw le tae eases VeueeN oe seus 3.00 “ oF 
Zo Rt eee eave Sarees Selene tie Dare mine Gas See wee ee Eee 5.00 “ « 
ST DS eS WN Ree de eC MC ReNe aha ba ee thie tte 25.00 “ " 


The municipality of Barron owns and operates a combined 
water and electric plant, the generating and pumping equipment 
being located in the same building and supplied with hydraulic 
power from the same power plant. An auxiliary gasolene-kero- 
sene engine is held in readiness for stand-by service. 

An examination of the reports for the two departments indi- 
cates that the records kept are not as complete for our purpose as 
a detailed analysis of operations requires. It has bsen found 
necessary to make a number of comparisons in order to get at as 
close an estimate as possible of what the proper expenses and oper 
ating statistics should be for a water plant of this size operating 


under conditions such as exist in Barron. It does not appear 
P.U.R.1915E. 


IN RE LIGHT & W. COMMISSION. 543 


from the facts at hand that the total revenue of the water de- 
partment can be reduced at this time. On the other hand, some 
requisite adjustment may be necessary between the classes of 
service furnished by the utility. 

The usual procedure is to make a complete analysis of both the 
water and electric departments in order to determine the actual 
costs and efficiency of each class of service. However, the neces- 
sity for an early decision regarding water rates for metered ser- 
vice, which has been emphasized throughout the preliminary 
stages of this investigation, prevents us from making a thoroughly 
detailed study at this time. On the other hand, the fact that the 
plant records, both electric and water, are inadequate, would seem 
to indicate that a tentative schedule should be established at this 
time, and when meters are installed and proper statistical records 
are being kept, more accurate data will be available for a review 
and revision of such rates as are now instituted. 

[1] The most important problem which arises in connection 
with a public utility is the adoption of a satisfactory system of 
rates. There are of course other problems arising, but they are 
less serious than the problem of determining an equitable rate. 
The flat rate is glaringly inadequate to allocate charges in an im- 
partial manner. Such rates open up a possibility of waste or 
reckless and unnecessary use by the consumer, because the cost 
to him is determined only by the number of fixtures connected, 
and is not based on the water consumed. 

[2] In making our preliminary analysis in each given rate 
case, every possible detail is taken into account without regard 
to the ultimate schedule to be determined, the aim being the 
determination of the true cost of operation. 

[3] The following table discloses the balance sheet of the water 
department as reported to the Commission for the year ended 
June 30, 1914: 


' Balance Sheet. 


Pr . ere Assets. 
operty an nt: 
Cost firat Of year < 04o 254 sectors Gouna teswaon $11,669.53 
Constructing, during year ......cccececeeccncees 663.80 
Cost close Of Year o5icios0 6s hs esse cine shee ecN bese $12,333.33 
Depreciation reserve fund .......cccccccccccccccccscesssecce 6,304.31 
Materials and’ supplies. <ci-:00 oo ceased sc oss ediene conta e ees 43.86 
TOA 24 2 oAch ese Sewer heck Soweto an elaeincanes Cuweeas $18,681.50 
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Liabdities. 


Minded: dent = sis dia, eaters 4G 6 se ws die a am eee hea Wp eiom eer $1,950.01 
Depreciation, FeServe: cc coccince so ce 0SG 0 cS RSE RAAGE SSS eas 1,150.00 
Notes: and bills payable: ....6csscs ses isswecesi veavnceaveanes 150.00 
Open ACCOUNtS: 6.6.6 ccc isons araeee se Renee Sheed weer eee 916.01 
DUN pHIS! iiiac4 eek ees eaieee sy acaie seus Chu s Ce eaWwewase ere ee 14,515.48 

TOtQh sic hoes de owae eee aGewe ne Ces eran eae ~- $18,681.50 


The above statement is manifestly incorrect in many respects. 
In the first place the cost of property and plant is less then half 
of the usual cost of plants of this size and character. The asset 
item, “depreciation reserve fund,” is grossly in error. This 
item should be listed under the heading, “Accounts Receivable,” 
as it consists of the balance due the utility from the city for 
hydrant rental charges. Of the surplus amounting to $14,515.48, 
all, or the greater portion, should be listed as “city equity.” 

As this utility has applied to the Commission for accounting 
assistance, the accounts and records of the water department and 
also of the electric department will be adjusted later in accordance 
with the accounting practices usually outlined by the Commiis- 
sion. 

No appraisal was made of the Barron water and light plant; 
but the original cost of the waterworks property, it is believed, 
is not far from $35,000. <A tentative inventory of equipment 
substantiates this figure. 

Normal Operating Costs.—After reviewing the available data 
and taking into consideration the facts in the case, it is believed 
that fairly normal operating costs have been closely approximated. 
The results of this analysis are shown below. 











PUMPING -4cbd4 ad. o Sense ie cues eee saeeeceh beeetao eases ans $1,129.65 
WPIGELIDUCION 626. v ss <l6 oo ook Ga. oO Ke Gee ee ae Cea ee ees eee 125.00 
Commercial .........00- Pee ae we See oth Gace ee ee wane a ee 60.00 

Total: Direct: cco os ew abe caweientadscataneteeiatesen ces $1,314.65 
GONETES Aico eR aie SSW Hors ae Re OE ERS A Ee ee bas 163.00 
Wind iSthi DUted se:5s6 Shee seach we GG 4-6 8 Bee we eee eaok eae ees 74.00 

TOtal ADOVE aiess55.0 Sie eee eNGrei ons ua Wage ee Gawd ceed $1,551.65 
KOR Sa aia BG. eS Bas DER CORRE EGE wee eee ead eae 250.00 
Depreciation ......cccccecncc ses aas eer eereneanceresesteraccene - 450.00 
A Lerest i hea ee shore eS 8s, eee eee Beas he hee Rad S eae alee ees 1,125.00 

TOUR: Siisiéuer cence eee Oe eRe AG ees a Bae ar ss Se a wranae ie Rita bly eee $1,825.00 
Grand Total sock obcecsaddes sanrsat ed x etesalwedeet este uselasck $3,376.65 


A tentative apportionment of the above expenses indicates that 
of the total about $2,099.43 are chargeable to general service and 
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$1,277.22 to fire service. Local conditions must be taken into 
consideration in each case where data are available. Hydrant 
rental paid for the year ended June 30, 1914, amounted to $1,392, 
while earnings from general service totaled $2,123.30. 

Operating Statistics.—The annual report of the utility for the 
period ended June 30, 1914, shows that there were a total of 227 
unmetered water consumers connected at the close of the year. 
The reported total amount of water pumped during the year is 
only an estimate, and hence is not at alt accurate. From testi- 
mony given at the hearing it appears, excluding slip in pumps, 
that the average daily pumpage is 145,000 gallons. On this 
basis the total for the year would approximate 53,000,000 gallons. 
This does not appear high for a community of the size of Barron, 
when comparisons are made with other cities of similar size and 
operating under somewhat similar circumstances. Even in cities 
where the larger proportion of consumers are metered, it is found 
that only from 40 per cent to 50 per cent of the total water 
pumped can be accounted for. In this instance probably only 
about 21,430,000 gallons are consumed, the balance pumped being 
lost or wasted. 

It is the intention of the utility to meter.about 50 of the largest 
consumers at once, and the remainder at some future date, so 
that it is necessary fot us to estimate the probable amount of 
water that will be used by these consumers when changed from a 
flat rate to a metered rate basis. In view of the fact that the 
customers it 1s proposed to meter at this time are nearly all of 
the business class, and in view of the lack of information regard- 
ing fixtures, etc., and in view of the experience in cities of a simi- 
lar size, we have estimated the total consumption by these 
consumers as about 5,400,000 gallons. The remaining number 
of consumers, excluding the railroad, will actually use approxi- 
mately 7,000,000 to 10,000,000 gallons per year, through their 
flat-rate fixtures, while the railroad will consume about 4,000,000 
gallons per year. These figures, we repeat, are only estimates, 
and experience may prove them in error. In the light of our 
observation elsewhere, however, we have adopted these figures ag 
a probable index of consumption based on conditions in Barron. 


In view of the situation found at Barron, and in view of the 
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fact that the consumption by all consumers is an estimate, we be 
lieve that the situation does not call for a readjustment of the 
flat rates at this time. 

[4] The utility has applied for a meter rate in which is 
incorporated a minimum charge. The serious disadvantage of 
the usual minimum bill for water consumers is that it allows a 
considerable amount of so-called “free water,” and investigation 
shows that while consumers as a whole might be able to increase 
the total consumption materially, thereby increasing the amount 
of water pumped, the revenues might not be increased at all. 
Again, although the minimum bill schedule as outlined by pe 
titioner does in a way recognize the fact that the investment, 
and therefore the fixed expenses per consumer, vary with the 
size. of the service and meter installed, it provides for no limit to 
the amount of water to be used under the minimum for all sizes 
of meters alike, which step should be incorporated into a mini- 
mum bill water-rate schedule. 

It has been difficult, due to lack of date, to design a schedule 
of water rates for Barron which would apply to the situation 
there, and not disturb conditions more than appears absolutely 
necessary. 

This Commission has frequently established service charge 
rates in many of the cases which have arisen, and it should be 
noted that where a service charge is used, it does not act as a 
minimum bill, and does not allow any free water. In this case 
it is believed admissible to establish a minimum rate graduated 
according to size of meter, and to limit the amount of water to 
be used under the minimum to the same amount for each size of 
meter, thus introducing a schedule somewhat similar to a service 
charge schedule. 

[8] It is our understanding that the utility will own all meters 
installed. This policy is recommended by the Commission as 
the most satisfactory, it having been determined that divided 
ownership of equipment of a water utility does not result in the 
most effective service. 

It is believed that the following schedule of meter rates will 


meet the conditions at Barron, and supply sufficient revenue from 
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that portion of general service affected to offset costs chargeable 
to this class of service: 


General Service. 


Meter Rates. 
Minimum Charges: 


: meter per quarter Mead Maree ene w ewer ee wie seem es een eee. ws spe 
1 e “ SS:  ygesraie Cireiw arenes Seana oe alpa eee nee gee Nese 645 2.50 
Ww” «Oo Be cha Gales a ae aon eres GH aa RRA RRS COA ES 3.00 
oo « «s Sh? <2 ensce anges aura gee ea bie Stake Viares Mis ere wares oe oe Seale 5.00 
gF Fe eeatie seas saa a de Gesu eae Glue wee 10.00 
ar ee “ Bib ret Bla circa a Get ante a sao nenn te De uae aye A cedpous ates 25.00 


First 6,000 gallons per quartcr for all sizes of meters shall be allewed to 
consumed under the minimum charge. 

Next 20,000 gals. per quarter—20 cts. per 1,000 gale. 

Next 74,000 gale. per quarter—165 cts. per 1,000 gals. 

All over 100,000 gals. per quarter—10 cts. per 1,000 gals. 

[6] In determining charges to be made for additional con- 
sumers on the same meter, the fact must be recognized that cer- 
tain meter costs become proportionately less per consumer when 
the number of consumers supplied through the meter is increased. 
It must be considered, however, that when more consumers are 
connected to the same meter, that the lower steps for rates as out- 
lined in the schedule are reached sooner. In the present case 
the proper amount to be charged would seem to be $1 per quarter 
for each additional consumer. 

[7] Fere Service.—In view of the facts discussed herein, we 
feel that the charge for fire service protection should remain 
about as at present, as a charge of $1,392 per year for fire service 
does not appear unreasonable for Barron. 

If the relations between the city and the utility are to remain 
as they have been during the past, considerable uncertainty will 
exist as to the relative indebtedness of the city to the water de- 
partment and vice versa. In the past the water department has 
charged the city with earnings from hydrant rentals. When the 
waterworks has to make extensions, ete., beyond the limit of 
funds on hand, said funds being obtained from earnings of gen- 
eral service, the city is called upon to furnish the money. The 
difference between the debits and credits to the city under this 
scheme is incorrectly shown in the balance sheet under the pean 
ing, “Depreciation Reserve Fund.” 

[8, 9] The Board of Water Commissioners has asked for the 


establishment of a different system of relationship between the 
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Commission and the city in place of the conditional arrangements 
which now exist. It appears to be a good business policy to treat 
a municipal water plant or electric plant as an enterprise sepa- 
rate and distinct from the municipality itself, and to have 
accounts kept accordingly. If this policy is followed, the city 
should pay the utility at a reasonable rate for all service rendered 
the city, in order to avoid unjust discrimination in favor of the 
taxpayers of the city as against consumers; the utility, in turn, 
should pay the city a reasonable amount as taxes and as interest 
on the city’s equity in the property of the utility, in order to 
avoid unjust discrimination in favor of the consumers as against 
the taxpayers. It naturally follows, also, that the city should 
provide all funds required for plant extensions, etc. These points 
were discussed very fully in Re Sparta, 12 Wis. R. C. R. 5382, 
535, (1913) and need not be elaborated further at this time. 

Probable Revenue.—Because of the fact that we have no ex- 
tended record of the number and character of fixtures in use bv 
patrons of the water utility, it is impossible for us to state just 
how much revenue will be produced by any particular charge 
for service. It seems clear, however, that the expense involved 
in the ownership, operation, and maintenance of this waterworks 
will be fully met by the charges as outlined. 

If the estimated consumption and distribution of meters can 
be taken as normal, the total revenue from general service for a 
year would amount to $2,937.44. The fact remains, however, 
that due to the necessity of making so many estimates in an- 
alyzing the premises in this case, the above calculation of probable 
revenue is liable to be somewhat in error in some respects. 

It should be borne in mind that, with an increase in the number 
of metered consumers, conditions may vary materially, and it is 
therefore impossible, in view of present conditions, to devise 
a meter-rate schedule at this time which can be retained under 
a condition of practically universal metering, but the suggested 
schedule is of such form that adjustments can readily be made as 
conditions are found to justify such changes. 

The rules and regulations of the water utility are shown below. 
Some slight changes have been introduced, in line with our ex- 


perience with similar plants. 
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Rules for Water Service. 


On and after July 1, 1915, no water service will be connected 
with the city water mains unless an application therefor be made 
in writing to the Light and Water Commission and filed with the 
clerk of the Commission. 

Such application shall be made by the owner of the property 
to be served, or by his duly authorized pagent on blanks fur- 
nished by the Commission. 

Such application shall state: 

1st. The location of the premises by lot and block, or other 
legal description. 

2d. The names of owner and tenants. 

3d. The use to which the water is to be put, including a list 
of all fixtures to be installed. 

4th. That the applicant will be bound by all the rules and 
regulations governing the furnishing of water service. 

5th. That the service will be retained for a period of at least 
one year next succeeding the date of connection with the mains. 

When such application has been accepted, the clerk of the Com- 
mission will issue a permit, countersigned by the president, to 
the plumber selected by the applicant, authorizing him to do the 
work. The above rules shall also apply to any extension or 
alteration which may be made to any service already installed. 

II. Within three days after completing the installation, ex- 
tension, or alteration of any service, the plumber must furnish 
the clerk of the Commission a list of all the fixtures installed, 
when the water will be turned on by the agent of the Commis- 
sion. All plumbing must be tested properly before the list above 
referred to is furnished the clerk, and for this purpose the water 
may be turned on, but it must be turned off again as soon as the 
test is made. 

ITI. The water main shall be tapped at the expense of the 
Commission, by its duly authorized agent, and all pipes and 
fittings, up to and including the service box and necessary con- 
nections, will be furnished, installed, and maintained at the 
expense of the Commission. All service pipes and fixtures bevond 
the service box are to be furnished and installed by the con- 


sumer, and must-be kept in good repair so as to prevent all un- 
PU.R.1915E. 


550 WISCONSIN RAILROAD COMMISSION. 


necessary waste of water, and must be protected from frost at 
the expense of the consumer. No reduction in charges will be 
made for the time any service pipe may be frozen. Water run- 
ning to prevent freezing is strictly prohibited. 

IV. No consumer at flat rates shall permit the taking of water 
by persons other than occupants of the building served without 
payment of additional rates, and before furnishing such other 
person with water an application must be made to the Commis- 
sion and a permit issued therefor. 

V. No reduction will be made for fixtures not in use, nor for 
any time that the water may be turned off, unless application is 
made in writing to the clerk of the Commission, who will order 
the water turned off. Any service thus terminated will only be 
resumed on the written application of the consumer to the clerk 

of the Commission, who will order the water turned on. 

VI. On and after the passage and publication of these rules 
and regulations, the Light end Water Commission of the city of 
Barron reserves the right to discontinue the furnishing of water 
at flat rates and order a meter installed on any service, where m 
its opinion, a flat rate is inequitable, or where the Commission 
has reason to believe water is being wasted, or an excessive amount 
used for the flat rate paid. 

VII. Any consumer taking water at a flat rate may have a 
meter installed and thereafter take water at meter rates. No 
consumer taking water through a meter, whether by order of the 
Commission or upon its own motion, shall thereafter be permitted 
to return to the flat rate. 

VIII. On and after July 1, 1915, no water will be furnished 
any hotel, boarding house, livery stable, feed stable, garage, store, 
or office building with more than two tenants using water, rail- 
road, canning factory, steam-power boiler, dwelling using water 
as motive power for mechanical device, private barns with more 
than four head of horses or stock, and such other consumers as 
the Commission may thereafter designate, except through a 
meter. 

IX. Meters will be furnished by the Commission, but all ex- 
pense of installation must be paid by the consumer. 


X. All meters must be placed in the basement of the building 
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served, and as near as possible to where the service pipe enters 
the building. Where there is no basement, meters must be in- 
stalled in a box, the location and design of which shall be deter- 
mined by the Commission. Consumers must provide such 
receptacle or box, and make such other provisions for installation 
of the meter as shall be determined by the Commission. A check 
and waste shall be placed between the service box shut-off and 
the meter, and within 1 foot of the meter. 

XI. Meters damaged by the frost or otherwise will be repaired 
by the Commission, the cost of such repairs, except when caused 
by ordinary wear and tear, shall be charged to the consumer, and 
will be added to his next quarterly bill, unless previously paid. 
No meter shall be removed or disturbed without permission 
being given by the Commission. 

XII. The several members of the Light and Water Commis- 
sion, or its duly authorized agents, shall, ,at all reasonable hours, 
have free access to all parts of the premises to which water is 
supplied, to make such examination and inspection as they may 
deem fit. 

XIII. Annual flat rates shall be as follows: 

(See schedule appended.) 

XIV. Rates for metered water service shall be as follows: 

(See schedule appended. ) 

XV. All rentals for water furnished at flat rates shall be pay- 
able and collected as heretofore. 

XVI. All water meters shall be read on the first days of Jan- 
uary, April, July, and October of each year, and bills rendered 
for the quarter. Such bills shall be due and payable upon pres- 
entation to the consumer, and if not paid within the month in 
which presented a penalty of 5 per cent of the amount due shall 
accrue, and a further additional penalty of 5 per cent of the 
amount due shall accrue for each and every month, or part there- 
of, thereafter while such bill shall remain unpaid. All bills due 
and unpaid on the first day of December in each year shall be 
certified by the clerk of the Commission to the city clerk, and by 

him charged in the tax roll against the various descriptions, 
where such water service has been furnished and collected in the 


same manner as other special charges. 
PU.R.1916E. 


552 WISCONSIN RAILROAD COMMISSION. 


XVII. The taking or using the city water without complving 
with the foregoing rules and regulations is unlawful, and crim- 
inal proceedings will be instituted against any person or persons 
found guilty of violating the foregoing provisions. 

To the “lighting rules and rates” as filed November 4, 1914, 
the board of water commissioners requests there be added three 
new sections, to read as follows: 


9. Electric current for appliances used for heat, power, or for 
any other use than for light, where the total connected load of 
such’ appliances on any one service is 1,500 watts, or more, may 
be supplied at the rate for power service. The minimum charge 
for such installations shall be $1 per month for the first 750 watts 
connected or installed, and 75 cents per month for each addition- 
al 750 watts or fraction thereof. 

10. Motors of a rated capacity of 2 b.p. or less, may be con- 
nected on the circuit and supplied with electric current at the 
same rate as for lighting and in connection with the lighting 
service. 

11. All motors of rated capacity of more than 2 h.p. must be 
connected on the 220 volt circuit. 


The Board of Water Commissioners has submitted the fore- 
going outline of certain rules and regulations for water service, 
as well as three additional rules for electric service, for which 
authority to place in effect 1s asked. 

The following paragraphs should be included in the rules for 
water service :— 


If a meter fails to register properly the amount of water which 
has passed through it, the amount of consumer’s bill for the 
period shall be based upon the average quantity registered during 
the corresponding period of the three preceding years. 

In buildings which are subdivided, each dwelling, flat, store, 
tenement, or other apartment separately used, shall be considered 
as a service in determining rates. 

Only such persons as shall be authorized by the superintendent 
or the chief of the fire department shall be permitted to open any 


fire hydrant for any purpose whatsoever, and no one except such 
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persons shall be permitted to take the hydrant wrenches, or suffer 
the same to be taken from any fire engine house, except for fire 


purposes. 
CONCLUSIONS. 

[10] As the records of this case have contained very few or 
none of the elements essential to proper computation, the figures, 
computations, or results which the Commission has adopted or 
determined must necessarily have been based upon its best judg- 
ment. 

Other possible rates might be suggested, but as noted above 
there are no consumer or other important data available, so that 
it is impossible to predict exactly what would be the result of 
either the suggested schedule of rates or any other schedule, and 
finally it was agreed that rates should be established along the 
lines suggested herein, and if, after a fair trial and the collection 
of consumer data, etc., it appeared that the arrangement was in- 
equitable, the Commission would make further investigation. 

It.is therefore ordered that the city of Barron as a water 
utility shall install meters upon such consumers as it may see fit, 
and shall charge for all water passing through meters according 
to the following schedule of rates: 


Minimum Charges: 


§ inch meter per quarter ........-sccssccccccscccccsvevccees eo. $1.50 
} « s PEM! Ktaeeh aay oath iad Cig data epg oat Poa AR a as te 2.00 
1” e Osa vig Sicindenetsatins sa arcu a Gahan ct ta a eee nate 2.50 
14 “ - s BE Scala tapaes eheas tare Ue, Aveeno bre oretevenwig etic Sree esate 3.00 
ae v ae e Gags Gs tga lari aaa Wace ames eeee aN Naga la Ge aeretue oe -- 5.00 
sooo sid “ Pee 5 rae aa atti Dh A i dee i adastehee ea actee cate tad creme 10.00 
4 « a “ DR Sasa teat he Aa ia opeeeie eters aus Ms ans eats Oulu 25.00 
Each additional consumer on the same meter ..........ccccccces 1.00 


Each dwelling, flat, suite, store, tenant, etc., shall be regarded as one 
consumer in determining the minimum charge. 


Output Charges: 
First 6,000 gallons per quarter for all sizes of meters shall be allowed to 


be consumed under the minimum charge. 
Next 20,000 gals. per quarter, 20 cts. net per M gallons. 
Next 74,000 gals. per quarter, 15 cts. net per M gallons. 
All over 100,000 gals. per quarter, 10 cts. net per M gallons. 


Flat rates shall remain as applied for by the Board of Water 
Commissioners. 

No free service shall be given, and schools and other public 
buildings shall be charged for water service at the rates above 


stated. 
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The city shall be charged for fire protection the sum of $1,392 
per year. 

Penalty.—The utility shall bill all metered customers quarter- 
ly. Penalty for nonpayment shall be 5 per cent applied as stated 
in the rules and regulations. 

The rules and regulations as outlined in the discussion of this 
case for both water and electric service shall be placed in effect. 

As soon as a meter is installed on any premises, the meter rate 
above ordered shall go into effect immediately. 

Railroad Commission of Wisconsin, by Halford Erickson, Carl 
D. Jackson, Walter Alexander, Commissioners, 





COLORADO PUBLIC UTILITIES COMMISSION, 


ERNEST A. COLBURN 
v. 
FLORENCE & CRIPPLE CREEK RAILROAD COMPANY. 


[Case No. 21.] 


Evidence — Presumption — Rate voluntarily established — Discrimi- 
nation against short haul, 

1. It will be assumed that a commodity rate voluntarily estab- 
lished is not so low as to deprive the carrier of a fgir return, in a pro- 
ceeding attacking, as discriminatory, the same charge for transporting 
the commodity a shorter distance, so that the Commission, in finding 
the rate is discriminatory, will order a reduction for the short haul 
rather than an increase for the long haul. 


Discrimination — Rates — Long and short haul — Mountainous terri- 
tory. 

2. The same commodity rate for a short haul as for a long haul 
was held discriminatory, although the mountainous character of the 
short-haul territory relatively increased the cost of such service, where 
such additional cost was less than the difference in rates that should 
exist between the long and the short haul. 


[August 19, 1915.] 


Comp.arnt that rates of the Cripple Creek & Colorado Springs 
Railroad Company for hauling ores from mines in the Cripple 
Creek district to a mill in said district, as compared to rates on 


the same class of ores to mills located at Colorado City, were 
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discriminatory; upheld and defendant ordered to put into effect 
rates removing the discrimination. 
The appearances are set out in the opinion. 


By the Commission: On June 1, 1915, the complainant 
herein filed a complaint with the Commission, the principal alle- 
gation of which, and, in fact, the only one relevant, in the issues 
as made up, in this case, was the discriminatory rates charged 
for hauling ores from the various mines in the Cripple Creek 
district to the mill of the complainant, which is also located in 
the Cripple Creek district, as compared to the rates charged on 
the same class of ores to the mills located at Colorado City. 

The defendant made answer thereto, admitting that the rates 
on ores from the Cripple Creek district to the complainant’s mill 
were identical with the rates charged to Colorado City on all 
ores having a greater value than $20 per ton, but that the com- 
plainant enjoys a less rate than is maintained to Colorado City on 
all ores having a value of less than $20 a ton; admits that the 
distance from the mines in the Cripple Creek district to the mills 
at Colorado City is greater than to the mill of complainant. 
Avers that the complainant’s mill is situated on one of the highest 
points in the Cripple Creek district, and, for this reason, as well 
a3 sidetrack and storage facilities at complainant’s mill, heavy 
grades encountered in reaching complainant’s property, and the 
general conditions surrounding operation of the railroad property 
to the plant of complainant, are such that it is possible to deliver 
only a few cars at a time; that in consequence of these conditions 
the cost of haulage and delivery is much greater in proportion 
than the cost of haulage and delivery of freight to other mills 
farther from the producing mines. 

Avers that the system of computing rates in proportion to 
the value of ores is just and equitable, which system applies to 
complainant as well as to the mills at Colorado City, and that the 
present rate afforded to the complainant, on ores of $5 per ton 
or less in value, is not, sufficiently remunerative to pay the de- 
fendant the actual cost of making delivery to the complainant’s 
mill; further avers that the complainant has not and cannot be 


damaged by reason of said rates because of the fact that such 
PURSE, 
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rates are paid by the producer, or owner of the mine, and not by 
complainant, and prays to have the complaint dismissed. 

After due notice to the parties, the Commission set the case 
down for hearing at its hearing room in the Capitol Building at 
Denver, on the 30th day of June, 1915, and testimony was taken; 
the complainant being represented by his attorney, N. Walter 
Dixon, Esquire, and defendant by its attorney, Ralph Hart- 
zell, Esquire. 

Owing to the fact that the defendant, the Florence & Cripple 
Creek Railroad Company, had dissolved its corporate existence 
after the commencement of this cause, and the property in ques- 
tion being operated by the Cripple Creek & Colorado Springs 
Railroad Company, the complainant asked leave to amend his 
complaint to show the Cripple Creek & Colorado Springs Rail- 
road Company to be the defendant in this case. No objections 
being made by the parties in interest, the request was granted 
by the Commission. 

The taking of testimony having been completed, the cause 
was set down for argument, and, on August 17, 1915, the attor- 
neys for the interested parties appeared and made oral argu- 
ment before the Commission. Prior to that time, and subse- 
quent to the taking of testimony, the Commission made a per- 
sonal inspection of the operating conditions in the Cripple Creex 
district. 

It appears from the record that the defendant, the Cripple 
Creek & Colorado Springs Railroad Company, is charging, de- 
manding, and collecting the following rates on ore from the 
Cripple Creek district to points as shown below: 


Rates on Ore, Carloads, in Cents per Ton, Between Cripple Creek District, and 


Cripple Creek | Colorado 





Valuation to— District. City. 
$0.00: Per CON: tins iene eses cen ees eda Died $ .50 ee 
BOO a ST a aetang eteeacegal Sa Caneel e dg eabiew cevcewinak 75 $1.00 
2000 eS Oe aie dies 4S ae hae ee eRe. aree a bale ee & 1.25 1.25 
30.00) 2% °F aisitewsthe sews eat eieud san ew ad 1.50 1.50 
BOO ee Raia iain clin ei a RUSE Nae Saran aay aare oes ate 2.00 2.00 
Over $40.00 per ton .......... cc cece cece cece ee 2.50 2.50 


-~-and that the distance from Cripple Creek district to Colorado 
City is approximately 45 miles, and the distance from the mines 


mm the district to complainant’s mil} varies from 54 to 11 miles. 
P.U.R.1915E. 
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While there is considerable difference in the mileage, there is 
also, of necessity, considerable difference in the method of oper- 
ation as between cars destined to complainant’s mill and the 
mills at Colorado City. Cars destined to Colorado City are as- 
sembled at a convenient point and sent out of the district in train 
lets, while cars destined to complainant’s mill are handled singly 
or in small lots, and moved entirely by switching crews. 

The evidence, which is corroborated by personal inspection 
made by the Commission, shows that switching operations in this 
district: are attended by considerable hazard and heavy expense, 
ocessiored by the mountainous character of the territory, with 
switchbacks, severe curves, circuitous routes, and heavy grades, 
with the result that a very limited amount of tonnage can be 
handled with one engine. Mr. Cogan, superintendent of the de- 
fendant company, submitted a detailed statement showing the 
average cost of switching freight in the district to be 72 cents 
per ton. The same witness testified that while he believed the 
switching service could be performed at a cost slightly less than 
the cost of transporting a shipment to Colorado City, neverthe- 
less it was more satisfactory and less trouble to perform the road 
service. He also testified that it was his opinion, based on the 
cost of the service, that there should be a slight differential be- 
tween the rates in favor of the mills in the Cripple Creek district. 

[1] The complainant in this case is not attacking the rates 
to Colorado City; on the contrary he indicated that the Colorado 
City rates were fair and reasonable, while the defendant main- 
tains that the rates to that point are too low, and should be ad- 
vanced. In view of the fact that the rates to Colorado City were 
voluntarily established by the defendant, without action on the 
part of this Commission, the Commission will take the position 
that the rates to that point are not so low as to deprive the defend- 
ant of a fair return for the service rendered. 

[2] The record in this case discloses the fact that there is 
little actual difference in the cost of the service rendered by the 
defendant company as between shipments from the Cripple 
Creek district destined to the complainant’s mill, and shipments 
from the same district to the mills at Colorado City. However, 
there is some difference, which is favorable to the contention of 


the complainant, and witnesses for the defendant admit that 
P.U.R.1915E. 
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there should be a differential in the rates in favor of the mills in 
the district, based on the relative cost of the service performed. 
The Commission is inclined to this view, and an order will be 
entered in accordance therewith. 

The Commission finds that the rates on ore, as set forth in 
the order, are just and reasonable, and all rates now charged by 
the defendant, in excess of those set forth in the order, are unjust 
and unreasonable, 


ORDER. 


It is hereby ordered that the defendant, the Cripple Creek & 
Colorado Springs Railroad Company, be and it is hereby ordered 
to cease and desist from charging, collecting, or demanding 
their present published rates on ore of greater value than $20 per 
ton, from mines in the Cripple Creek district to the mills in 
said district; and the said defendant is further ordered to pub- 
lish, in lieu thereof, rates from the various mines in the Cripple 
Creek district, to mills in said district, which shall be 25 cents 
per ton lower than the rates charged, demanded, and collected, 
on the various grades of ore, by the defendant carrier from the 
Cripple Creek district to the mills at Colorado City. 

This order shall become effective on or before September 19, 
1915. 

The Public Utilities Commission of the State of Colorado, S. 
S. Kendall, Geo. T. Bradley, M. H. Aylesworth, Commissioners. 
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INHABITANTS OF McCAMMON 
v. 
SARAH HARKNESS, Admrx., et al. 


[Case No. F-85; Order No. 265.] 


Service — Water — Municipal supply — Quantity. 

1, As it is the duty of a water company undertaking to furnish a 
municipality and its inhabitants with water to furnish a sufficient quan- 
tity adequately to provide for the needs of the municipality and its in- 
habitants, it will be enjoined from diverting the water and applying it 

P.U.R.1915E. 
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for irrigation or any other purpose when it interferes with the supply 
necessary for the needs of the municipality and its inhabitants. 


Service — Water — Municipal supply — Pressure for fire protection. 

2. A water company furnishing a village water for fire protection 
must provide pipes of ample size leading from the source of supply to 
the main reservoir to furnish sufficient pressure for fire protection at all 
times. 


Service — Water — Municipal supply — Pressure for fire protection. 

3. A water company furnishing a village with water for fire pro- 
tection should make arrangements for carrying off the surplus water at 
the reservoir when it beeomes full, to avoid the necessity of opening the 
fire plugs in the village or the shutting off of the intake at the reser- 
voir, when it can be remedied by the expenditure of a small amount 
which will greatly increase the efficiency of the plant. 


Service — Payment — Outting off water supply for refusal to pay bill. 

4. A water company should not turn off the supply of water for an 

entire street to compel an individual customer on the street to pay his 
water bill. 


Service — Water — Municipal supply — Waste. 
5. It is the duty of a water company furnishing the inhabitants of 
@ municipality with water to enforce the rules governing the use of 
water to avoid waste of the water supply. | 


Service — Municipal supply — Waste. 
6. It is the duty of the consumers to comply with the rules gov- 
erning the use of the water supply to the end that a sufficient water 
supply may be preserved for all purposes. 


[August 23, 1915.] 


Compxainr by inhabitants of McCammon against Sarah Hark- 
ness, as administratrix of the estate of H. O. Harkness, deceased, 
and Sarah Harkness as public utility, supplying the village of 
McCammon and its inhabitants with water, on account of alleged 
unreasonable arbitrary and unwarranted practices in the oper 
ation of the waterworks; order directing the utility to desist from 
diverting water for irrigation or other purposes when it interferes 
with the water supply necessary for the needs of the municipality 
and its inhabitants; to make certain improvements to provide for 
ample pressure for fire protection at all times ; to stop the practice 
of shutting off the water supply to compel payment of water bills 
when it interferes with the supply of other consumers not in ar- 
rears; and to enforce rules govering the use of water by the con- 
sumers top prevent waste. 


The appearances are set out in the opinion. 
P.U.B.1915E. 
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By the Commission: Several written complaints were filed 
with the Commission against one Sarah Harkness, as administra- 
trix of the estate of H. O. Harkness, deceased, as manager of the 
water company furnishing water to the village of McCammon. 
These complaints were of such character that the Commission on 
the 3d day of June, 1915, made an order directing the attorney 
general of the state of Idaho, he being the attorney for this Com- 
mission, to prepare and file with this Commission a complaint 
against the said Sarah Harkness as administratrix of the estate 
of H. O. Harkness, deceased, with the view of having a public 
hearing upon said complaints. 

On June 4, 1915, a complaint was prepared and filed by Joseph 
H. Peterson, as attorney general for the state of Idaho, against 
the said Sarah Harkness, as administratrix of the estate of H. O. 
Harkness, deceased, and Sarah Harkness in her individual capac- 
ity. This complaint alleged that the said Sarah Harkness was 
the duly appointed, qualified, and acting administratrix of the 
estate of H. O. Harkness, deceased ; that the said H. O. Harkness 
died at McCammon, state of Idaho, on the 5th day of April, 1911, 
and that prior to his death, the said H. O. Harkness, and the 
said Sarah Harkness, husband and wife, were the owners in pos- 
session of a certain water system furnishing water to the inhabi- 
tants of the village of McCammon for domestic, culinary, and 
other purposes. The complaint further alleged several specific 
charges of omission and commission by the said Sarah Harkness, 
in the operation of the said water system, the principal charges 
being that she failed and neglected to develop from Crystal 
Springs, the source of said water supply, a sufficient quantity of 
water to adequately provide for the needs of the said village of 
McCammon and its inhabitants, notwithstanding the fact that the 
flow of said springs is ample, if properly developed and cared for, 
to supply the needs of the said mhabitants; that during the sum- 
mer months she conducted the water from the springs to a reser- 
voir through an open ditch; that she failed to flush the dead ends 
of certain mains and laterals within said village, thereby causing 
said water to become contaminated and unfit for use; that she 
permitted fire hydrants and fire plugs to become rusted and out of 


repair so that in case of fire the same became impracticable to use 
P.U.R.1915E. 
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erd ar 4 result the inhabitants were not given proper and adequate ~ 
fire protection; that she diverted, during the dry season, certain 
portions of the water for irrigation purposes, which should have 
been used for domestic purposes, thereby causing a shortage in 
suld village; that by reason of certain other arbitrary and un- 
reasonable rules and practices she constantly harassed the citizens 
and prevented them from obtaining water which they were duly 
entitled to. 

An answer was filed to the above complaint by Sarah Harkness, 
as administratrix of the estate of H. O. Harkness, deceased, and 
also in her individual capacity, severally denying each of the alle- 
gations contained in the complaint. 

E. G. Davis, Assistant Attorney General of the State of Idaho, 
appeared as attorney for the complainant, and D. C. MacDougal 
and E. C. White appeared as attorneys for the defendant. 

The case was set for hearing on Thursday, July 15, at 1:30 
p. M. at McCammon, at which time and place a hearing was had 
‘and evidence introduced by both parties. 

No complaint was made, either in the forma! complaint filed or 
at the hearing, in regard to the reasonableness of rates charged by 
the defendant, but the hearing was directed against the unreason- 
able, arbitrary, and unwarranted practices of the defendant in the 
operation of the utility. We shall therefore make no further 
mention of the question of rates, except to state that at the time 
of this hearing no schedule of rates was filed by Mrs. Harkness for 
the village of McCammon, and the further fact that the Commis- 
sion of its own motion ordered H. H. Miller, accountant for the 
Commission, to examine the books and records of the defendant 
to ascertain the status of the same. From such examination it 
appears that the gross operating revenues amount to something 
like $960 per annum, while the gross operating expenses, includ- 
ing a 6 per cent return on the investment, and including a depre- 
ciation charge of 3 per cent, amount to something over $1,790 
per annum. From the above it would appear that a further in- 
vestigation into the rate question would serve no useful purpose 
in this hearing. 

It appears from the evidence that the water for said village of 
McCammon is obtained by an appropriation of the waters of what 


is known as Crystal Springs, situated about 5 miles from the 
P.U.R.1915E. 36 
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_ village of McCammon, the waters of said springs being conducted 


to a reservoir situated about 1 mile distant from the said village 
of McCammon, and thence from said reservoir to the said village 
of McCammon, where it is distributed by means of the mains and 
laterals laid through a portion of the streets and alleys of said 
village. It also appears that there is a 2-inch pipe running from 
the springs to the reservoir direct, also another 2-inch pipe from 
the springs to a reserve reservoir which is located above the main 
reservoir and a 2-inch pipe from the reserve reservoir to the main 
reservoir, and that there is a 4-inch pipe from the main reservoir 
to the said village mains. This reserve reservoir, however, was 
some few years ago abandoned by reason of unsanitary con- 
ditions, and the water is now taken direct through said two 2- 
inch pipes from the springs to the main reservoir. 

[1] It appears from the evidence that there is sufficient water 
for the use of the inhabitants of the village of McCammon provid- 
ed the same is not diverted by the defendant for irrigation 
purposes; and provided, further, that the citizens do not misuse 
the water for lawn purposes by permitting the same to waste 
through open hose. It appears, however, from the evidence that 
the defendant, during the irrigation season, diverted water for 
irrigation purposes which should have properly ‘been used and 
preserved for the use of the citizens of McCammon. On the other 
hand, it was also disclosed that the citizens misused the water for 
sprinkling purposes by permitting the hose to run openly without 
a nozzle, thereby wasting the supply. 

[2] Several difficulties arose by reason of the construction of 
the system; one is that the two 2-inch pipes flowing from the 
springs to the main reservoir are not large enough, as compared 
with the 4-inch pipe leading from the main reservoir to the vil- 
lage. It requires no extended argument to show that if the 4-inch 
pipe leading from the main reservoir to the village is left open, it 
only means a question of a short time until the reservoir is 
drained, thereby removing all pressure which is necessary for fire 
protection. This matter could be remedied by increasing the size 
of the pipes leading from the springs to the main reservoir. 

[3] It also appears that there is no proper arrangement made 


for carrying off the surplus water at the reservoir when the same 
P.U.R.1915E. 
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becomes full; that in order to take care of this it is necessary to 
open the fire plugs in the village, thereby losing the pressure in 
case of fire, or for some person to walk to the main reservoir and 
shut off the intake. It seems to the Commission that this matter 
could be remedied by the expenditure of a slight amount which 
would greatly increase the efficiency of the plant. 

[4] Evidence was introduced showing that the defendant, for 
the purpose of enforcing collections, occasionally would turn off 
the supply of water for an entire street when some particular 
customer on that street refused to pay his or her bill. This prac- 
tice should not be resorted to, for the reason that it penalizes and 
works an injustice upon all the customers in that vicinity, when 
the sole object is to enforce a remedy against an individual. 

[5, 6] The complaint was made by the defendant at the hear- 
ing that the inhabitants of the village of McCammon misused the 
water for sprinkling purposes. As heretofore stated, no schedule 
of rates or rules and regulations up to the time of the hearing had 
been filed. by the defendant, governing the use of the water, and 
for that reason the citizens were unaware of when or how water 
for sprinkling purposes could be used. However, since the hear- 
ing was had in the said above-entitled cause, said defendant has 
‘filed a schedule of rates, together with rules and regulations. 
When such rules have been approved by this Commission, it is not 
only the right, but the duty, of the defendant to see that such 
rules are enforced, so that an ample water supply may be pre- 
served during all seasons. It is also the bounden duty of each 
and every customer of the defendant, in his own interests, and in 
the interests of the public, to see that such rules are complied with, 
and it is the hope of the Commission that the inhabitants of this 
village will co-operate with the management for the purpose of 
seeing that such rules are observed, so that a sufficient water sup- 
ply may be preserved for all purposes. 

At the hearing it developed that there was a considerable bitter- 
ness existing between the defendant on the one hand, and the 
inhabitants of the village of McCammon on the other; this has 
been occasioned by charges and countercharges being made, which 
have resulted in ill-feeling generally in the community. It would 
serve no good purpose for us to elaborate upon the specific charges, 


eum 
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but we wish to impress upon the defendant that she owes a duty 
to the public by reason of the fact that she is operating a utility. 
It is therefore ordered that the defendants, Sarah Harkness, as 
administratrix of the estate of H. O. Harkness, deceased, and 
Sarah Harkness, in her individual capacity, do refrain and desist 
from, in any manner, interrupting the supply of water to the said 
village of McCammon and its inhabitants, or from diverting the 
same from the said uses, and applying the same to any other uses 
whatever, except any surplus water which may not necessarily be 
used in @upplying the needs of the inhabitants of McCammon. 





NEBRASKA STATE RAILWAY COMMISSION. 


W. J. SCOUTT et al. 
v 


NEBRASKA TELEPHONE COMPANY et al. 
[Formal Complaint No. 274.] 


Monopoly and competition — Consolidation of telephone companies — 
Anti-trust act — Agreement with Federal authorities. 

Upon petition of citizens of a city in which duplicate and com- 
peting telephone service was maintained by two companies, the Nebraska 
Commission authorized a consolidation, by the purchase of the property 
of one of the companies by the other, notwithstanding the purchasing 
company was bound by agreement with the Federal authorities under 
the United States anti-trust law, not to purchase the property of any 
competing telephone company, it appearing that the interstate service 
affected would be negligible, that the consolidation would be in the in- 
terest of the public welfare, and that the purchasing company had sold 
approximately 20,000 subscriber stations to competitors as against ap- 
proximately 6,000 acquired. 


[August 11, 1915.] 


Compratnt of citizens of the city of Kearney of the expense 
and inconvenience arising from the duplication of telephone 
systems, asking that the two companies furnishing telephone serv- 
ice in that city be required to consolidate. Both companies were 
willing to consolidate, but one of them was bound by agreement 
with the Federal authorities through the American Telephone & 


Telegraph Company not to purchase the property of any telephone 
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company in competition with it; consolidation permitted notwith- 
standing said agreement. 

Appearances: John M. Dryden and H. M. Sinclair for com- 
piainants; Edgar M. Morsman, Jr., for Nebraska Telephone 
Company; Warren Pratt for Kearney Telephone Company. 


Clarke, Chairman: The citizens of the city of Kearney are 
supplied with a duplicate telephone service by the Kearney Tele- 
phone Company, having some 1,450 subscribers at Kearney, 212 
of which are farm lines for which they do the switching, and the 
Nebraska Telephone Company, having about 800 subscribers. 
There is a duplication of approximately 250 phones in the entire 
city exchange. 

In addition to the above, the Kearney Telephone Company 
operates exchanges at Overton, Riverdale, and Sumner, and toll 
lines extending west to Overton, Lexington, and across to Sumner, 
and from Kearney to Callaway through Amherst and Miller, to- 
gether with a considerable number of farm lines at Overton and 
Sumner. | 

The Nebraska Telephone Company owns and operates practi- 
cally all of the toll lines south of the Platte west of Adams and 
Webster counties, and likewise practically all of the long distance 
lines, with the exception of a few lines in the North Platte terri- 
tory. 
The complainants herein, citizens of Kearney and patrons of 
the two companies, for and on behalf of themselves and others 
similarly situated, complain of the expense and inconvenience 
arising from the duplication of telephone systems, and ask that 
the said companies be required to consolidate. 

The Nebraska Telephone Company in its answer admits that 
two telephone exchanges in the same place are an unnecessary 
burden upon the inhabitants thereof ; that it is willing to purchase 
and acquire the Kearney Telephone Company at a fair figure, 
if permitted so to do, and if such purchase is not illegal under the 
anti-trust laws of the United States and in violation of a certain 
agreement entered into with the Federal authorities through the 
American Telephone & Telegraph Company, whereby this com- 
pany agreed to purchase the property of no telephone company, 


where sueh telephone company is in competition with respondent, 
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and that in view of said agreement it cannot purchase the prop- 
erty of the Kearney Telephone Company unless respondent is 
assured that such purchase will not be considered as constituting 
a violation of said agreement made by the American Telephone & 
Telegraph Company with the Federal authorities. 

Respondent further alleged that, in addition to the local ex- 
change at Kearney, it owns and operates other telephone ex- 
changes located in al] the important towns of Nebraska and South 
Dakota; that it has invested large sums of money in long-distance 
and toll-telephone lines, which connect all the exchanges operated 
by respondent, and likewise many other exchanges located in 
towns where respondent has no exchange, and that by means of 
said long-distance and toll lines respondent is able to furnish to 
the city of Kearney and the state of Nebraska telephone service 
to practically every town in the United States. 

' Respondent further alleges that in connection with its tele 
phone exchange located at Kearney it operates and maintains a 
toll switching station and toll switch board, and to properly 
operate its toll and long-distance lines it must at all times main- 
tain in said city of Kearney a toll switch board and a large force 
of operators and men sufficient to properly take care of its toll and 
long-distance lines which pass through and radiate from Kearney. 

Respondent the Kearney Telephone Company, by way of 
answer, likewise admits the burdensome nature of a duplicate 
telephone system, and alleges that it is willing to sell and dispose 
of its said exchange and system to the Nebraska Telephone Conmr- 
pany for a fair price, and that the said defendants can agree, if 
permitted, upon a price therefor. It further alleges that it is 
unable itself to finance the purchase of the local exchange of the 
Nebraska Telephone Company, even if said company were dis- 
posed to sell the same, and that in order to comply with the com- 
plaint it will be necessary for it to sell its property and system to 


- the said Nebraska Telephone Company, and that its stockholders 


and board of directors have authorized the board of directors to 

sell and dispose of same to the Nebraska Telephone Company. 
Upon proper notice given, a hearing was had in the city of 

Kearney on June 4th. It appears from the evidence that there 


has been and is an almost universal demand from the eltizens of 
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Kearney for the proposed consolidation. A large petition de- 
manding same was introduced in evidence; likewise, resolutions 
of the Commercial Club and the city council of Kearney recom- 
mending and demanding same. That the matter had received 
full consideration by the patrons of the company and the citizens 
of Kearney is evidenced by the minutes of three meetings held by 
the Kearney Commercial Club, and the files of the various papers 
published in Kearney, introduced in the record. A considerable 
number of the most prominent citizens of the city, including the 
judge of the district court, none of whom had any financial in- 
terest in either company, testified that in their opinion the de- 
mand was almost universal, if not unanimous. The only remon- 
strance received by the Commission in regard to the proposed 
consolidation was filed by one of the officers of the Union Valley 
Telephone Company, a farm line switched by the Kearney Tele- 
phone Company. This party failed to appear at the hearing, but 
the secretary and manager of his company did appear, and testi- 
fied that in his opinion it would be more convenient and a benefit 
to the city and country. 

In addition to the added expense, the usual annoyances and in- 
conveniences incident to a duplication of telephone exchanges in 
the same town exist in the usual, if not in an aggravated, form at 
Kearney, and it is unnecessary to cite them in detail. In addi- 
tion thereto is the added expense which said duplication places 
upon the local electric light plant and the added risk in which the 
citizens of Kearney are placed by reason of the greater possibility 
of a short circuit occurring in the distribution systems of re- 
spondents with the high voltage transmission lines of said electric 
light company. 

It further appears from the evidence that if a consolidation is 
to be effected, now or in the future, the present is most oppor- 
tune, inasmuch as the Kearney Telephone Company had contem- 
plated, and is preparing in the event that consolidation is not 
effected, to put in an entirely new switch board in the central 
office, to change from magneto to common battery, and to make 
considerable extensions involving more or less cable installation. 

The evidence also shows that the gross earnings of the Kearnev 
Telephone Company for the calendar year 1913 from interstate 


toll business, including commissions on business originated by it, 
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amounted to $2.82, or .07 of 1 per cent of its entire net toll 
business; that of the $2.82 interstate toll earnings, but 6 cents, 
or 2 per cent thereof, was earned through independent .toll-line 
connections. The remainder thereof, viz., $2.78, or 98 per cent, 
was earned through Nebraska Telephone Company connections. 
That the gross earnings of the said company for 1914 from inter 
state toll business, including commissions on business originated 
by it, amounted to $1.74, or .05 of 1 per cent of its entire net toll 
earnings; that of the $1.74 interstate toll earnings, 87 cents was 
earned through independent toll connections, and the remainder 
thereof, or 87 cents, was earned through Bell connections. It 
would therefore appear that the interstate business of the Kear 
ney Telephone Company is so insignificant as not to ‘merit con- 
sideration, when one considers the added expense and great annoy- 
ance and inconvenience to which the patrons of the two companies 
at Kearney are subjected. 

In view of the inability of the Kearney Telephone Company to 
finance the purchase of the Nebraska Telephone property, and 
the unwillingness of the latter to sell its property by reason of the 
necessity of maintaining in Kearney operators and maintenance 
crews for its long-distance lines, and the further fact that the 
latter company was the first to locate in Kearney, it would appear 
that the only logical solution of the question is the purchase of 
the Kearney Telephone Company by the Nebraska Telephone 
Company. 

The section of the agreement entered into between the Ameri- 
can Telephone & Telegraph Company and the Federal author 
ities is as follows: 

“Neither the American Telephone & Telegraph Company nor 
any other company in the Bell system will hereafter acquire, 
directly or indirectly, through purchase of its physical property 
or of its securities or otherwise, dominion or control over any 
other telephone company owning, controlling, or operating any 
exchange or line which is or may be operated in competition with 
any exchange or line included in the Bell system, or which con- 
stitutes or may constitute a link or portion of any system so oper- 
ated, or which mav be so operated in competition with any 


exchange or line included in the Bell system. 
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“Provided, however, that where control of the properties or 
securities of any other telephone company heretofore has been ac- 
quired, and is now held by or in the interest of any company in 
the Bell system, and no physical union or consolidation has been 
effected, or where binding obligations for the acquisition of the 
properties or securities of any other telephone company hereto- 
fore have been entered into by or in the interest of any company 
in the Bell system, and no physical union or consolidation has 
been effected, the question as to the course to be pursued in such 
cases will be submitted to your department and to the Interstate 
Commerce Commission for such advice and directions, if any, as 
either may think proper to give, due regard being had to public 
convenience and to the rulings of the local tribunals.” 

The above agreement, in the absence of any power in the state, 
is, unless the clause in the-last paragraph, “due regard being had 
to public convenience and to the rulings of the local tribunals,”’ 
relates back to the first paragraph, binding, on the Nebraska 
Telephone Company, at least to the extent of any voluntary action 
on their part. 

The purpose, as we construe it, of the anti-trust laws of the 
nation and states is for the purpose of protecting the people from 
extortions and burdens incident to an oppressive monopoly. 

Certainly, where each jurisdiction is clothed with full and com- 
plete power of regulation, ample protection is afforded if the reg- 
ulatory powers are fairly and properly administered. To hold 
otherwise would admit the inherent weakness of the regulatory 
powers of the state and nation, and the very laws designed to pro- 
tect the people from inconvenience and unnecessary burdens 
would be the means of their continuance. 

We have no quarrel with the Federal authorities in the per- 
formance of their duties and the exercise of their powers. Should 
they in their judgment deem the purchase of the Kearney Tele- 
phone Company’s property prejudicial to the general public 
welfare, and in the administration of their powers thereby effect 
the retention and continuance of the duplicated telephone burden 
in Kearney and its surrounding territory, the responsibility must 
be theirs. 


We concede that where the welfare of the nation as a whole 
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requires the rigid administration of general Federal laws, even 

though it work an unnecessary hardship on the few, such laws 
should unhesitatingly be rigidly enforced. 

We cannot, however, with all due deference to the Federal 

Department of Justice, concede that the case at hand comes 

within that class of legislation, and that complainants are entitled 

to the relief prayed for. 

This Commission has consistently and continually encouraged 
the elimination of duplicated telephone service, and the fact that 
during the past four years the Nebraska Telephone Company 
has exchanged and sold approximately 20,000 subscriber sta- 
tions to competitors, as against approximately 6,000 acquired, 
ig entitled to considerable weight in the present case. 

We therefore find that the Kearney Telephone Company and 
the Nebraska Telephone Company should be required to consol- 
idate their respective exchanges in the city of Kearney; that 
failing any other method of consummating same, the Nebraska 
Telephone Company should be required to purchase the prop- 
erty of the Kearney Telephone Company, the terms of said 
purchase and sale to be approved by this Commission. 

It is therefore ordered that the Nebraska Telephone Company 
and the Kearney Telephone Company be and the same are here 
by notified and directed to consolidate their respective exchanges 
in the city of Kearney. 

It is further ordered that the Nebraska Telephone Company, 
in the event no other method of consolidation is practical, be 
authorized and directed to acquire the property of the Kearney 
Telephone Company. 

It is further ordered that the plan or method of consolidation 
agreed upon by the said parties, and, in the event of purchase, 
the terms of the sale, be submitted to this Commission within 
forty days from date hereof for its approval. 

Made and entered at Lincoln, Nebraska, this 11th day of Aug 
ust, A. D. 1915. 

Nebraska State Railway Commission, Henry T. Clarke, Jr., 


Chairman. 
P.U.R.1915E. 
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IN RE CROWNOVER TELEPHONE COMPANY. 
[Application No. 2153.] 


Valuation — Sale price as measure of value. 

1. The purchase price of a telephone property should not be ac- 

cepted as the sole measure of its value, for rate-making purposes. 
Valuation — Rate-making purposes — Present value. 

2. In valuing the property of a telephone company for rate-making 
purposes, the Nebraska Commission adopted the present value of the 
physical property as found by its engineer, where the property had been 
acquired by a favorable purchase and there was an absence of records 
showing the value of the original property. 


Depreciation — Maintenance — Basis for estimating. 

3. The actual amount of property in use, and not the reduced 
amount paid for it upon the sale of a telephone property, should be the 
basis for ascertaining the necessary allowance for maintenance and de- 
preciation, and in the absence of other evidence the cost of reproduction 
may be taken as this basis. 


Depreciation — Maintenance —Telephone property— Percentage al- 
lowance. 

4. An allowance of 9 per cent of the reproduction value of a tele- 
phone company was allowed for the purpose of maintenance and depre- 
ciation, where the topography of the country and the scarcity of popu- 
lation made the construction of long farm lines necessary. 

Return — Reasonableness — Percentage allowance — Telephones. 

5. An allowance of 7 per cent dividends on a telephone investment 

was held reasonable. 


A4ocounting — Telephone companies — Toll and exchange service. 

6. In the accounting of a telephone company, toll and exchange 
service should be kept separate, so that it may be possible to deter- 
mine what the rates for each class should be, and where a company 
has failed to do this it should make the necessary changes in its ac- 
counts so that they may show the value of the toll property and the 
cost of that part of the business. 

Service — Telephones — Farm lines. 

7. A telephone company switching farm lines cannot be held re- 
sponsible for poor service due to the unusual length of the lines, and 
the number of subscribers thereon, and to the lack of uniformity in the 
type of telephone instruments in use on such lines. 


Service — Telephones — Farm lines owned by company. 

8. A telephone company which is unable to reduce the length of its 
farm lines should make an effort to reduce the number of subscribers 
thereon, where a complaint as to the quality of the service rendered is 
largely due to the length of the lines and the number of subscribers 
thereon. 
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Service — Telephones — Toll and exchange business. 

9. The toll business of a telephone company should not be allowed 
to become a burden to the exchange, and if it is found that it is, suf- 
ficient operators should be employed so that all traffic can be handled 
promptly and efficiently. 


[ August 12, 1915.] 


Apptiication for authority to increase rates of applicant for 
its exchange at Sargent; denied. 
Appearances: A. S. Moon for applicant; J. R. Dean for 


remonstrators. 


Taylor, Commissioner: Applicant operates a telephone 
system, the headquarters and principal place of business being 
at Sargent. It operates 318 subscribers’ stations of its own and 
in addition switches approximately 160 farm subscribers who 
own their own lines. The entire plant is grounded, with the 
exception of certain toll lines, which are metallic. 

The rates in effect at the present time are as follows: 


Business ...0..cecseccnce pe daleleie eae eceeccccsceee- $1.75 per month 
Individual residence .....-.cccececccsccess Shesawueeeees- “100° o" . 
Party residence ........-..- oa ceccacecscce eialesresieias sec 12a. 
Farm line ........ e uiewiwalaawiele eee ecccccccccccescccens 125 % 
Switching farm limes ......c ccc cee neccrncccccncce sssee- coo " 


A discount of 25 cents per month is allowed if rental is paid within thirty 
days after it is due. This does not apply to the switching rate. 


It is desired by applicant to increase these rates as follows: 


BuUSINCAG sc0ss cet eS eee te sawesse ween easecccccncs eee $2.25 per month 
Individual residence: 6406s os io 060s seenee ces ece ceo 175: * cs 
Party. TesiGene: 6.5 sis es ore fois -@ or ek e's WS 016.0 bees UVd sis Gn c's 1.50 “ ’ 
Wari. Tine siccew cid Ws soo ww orn 6 Sie b's Wise wo eee weie aie dees sw 50°. % - 


The discount of 25 cents to apply as at present. 


In support of its application, the company submits a state- 
ment covering its operation from 1907 to the present. This has 
been analyzed by our accounting department, and is supple 
mented by a study made of the annual reports filed with the 
Commission since 1908. The engineer of the Commission made 
a physical valuation of the property, which is a part of the 
record. The following is a summary of the earnings and ex- 


penses of the company from 1908 to 1914: 
P.U.R.1915E. 
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Earnings. 

Year. Rents. Switching. Toll. Pole Rent. Total. 
1908 ......... $1,898.21 $402.80 $640.34 $8.35 $2,949.70 
1909 ..... Kees 3,716.10 535.00 747.00 10.65 5,008.75 
VOLO! iesieweves 3,863.00 544.95 852.15 9.65 9,269.75 
Dll ...... 4,230.00 604.25 1,062.46 12.50 5,809.20 
LOL. wicca eed 4,270.25 527.30 1,540.02 12.05 6,349.62 
LOLS iis kawaes 4,261.15 614.70; 2,075.45 20.40 6,871.70 
DOES: ious 4,288.55 481.04] 2,269.78 37.70 7,077.07 
Total ......... $26,527.26] 83,510.04| $9,187.19 $111.30} $39,335.79 

Expenses. 
: Toll 5% 
Main- Oper- New Con-|  Divi- 

tenance. ating. General ae struction.}| dends. Total 
$616.73 $538.50 $905.45 $9.83 $323.34 $388.00} $2,781.85 
1,308.39 670.23) 1,117.95 64.23| 1,248.27] 650.33] 4,959.40 
1,050.07 855.48] 1,097.53 92.81] 1,864.74 560.00 5,520.63 
1,103.84 | 1,082.71| 1,454.33 39.98| 1,312.81| 460.00] 5,453.67 
1,091.57 | 1,017.22] 1,293.05]  317.29| 201.70] 2,048.00] 6,968.83 
1,103.59 946.20; 1,240.14 697.86 72.61} 2,048.00 6,110.40 
1,244.98 | 1,204.85) 1,874.13 679.87 | 1,402.73| 2,048.00 8,454.56 
$7,419.17 | $6,315.19 | $8,982.58 | $1,901.87 | $6,426.20] $8,202.33 | $30,249.34 


[1, 2] While, on the face of the figures thus presented the 
showing is quite favorable to the company, it is necessary to sub- 
ject them to some analysis before their conclusions ean be ac- 
cepted. For instance, dividends have been declared and paid on 
capital stock, a portion of which does not represent an actual 
cash investment. Applicant purchased this plant from the 
Central Telephone Company in 1907, paying therefor $10,700. 
According to the testimony of President Crint the property was 
secured at a very low figure, his estimate being that it was worth 
about twice the amount paid for it. At the time the property 
was purchased, stock was issued to the amount of the purchase 
price. Shortly thereafter the capital was increased to $11,500, 
the additional issue being made to cover the purchase of a smal] 
farm company and for small extensions made to the plant. In 
1909 the stockholders concluded that they should have some evi- 
dence of ownership for the property secured, in excess of the orig- 
inal purchase price, and for some improvements that had been 
made. Accordingly they authorized an issue of $11,500, thus 
doubling the capital stock. This stock was distributed in the 


form of a dividend. In the absence of the records showing the 
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value of the original property, it is impossible for the Commis 
sion to determine just what value should be placed on this stock, 
but it is clear that the purchase price should not be accepted as 
the sole measure of its value. While the price for which property 
is sold is an element to be considered in ascertaining its value for 
rate-making purposes, it is too unreliable to be accepted as con- 
clusive. The price may be too high as well as too low. Lacking 
the necessary information, therefore, the Commission is com- 
pelled to look for some other basis that will be fair and equitable. 
In this instance it seems fair to adopt the present value of the 
physical property as found by the department’s engineer, which 
is $20,531.12. 

[3] The manner in which the present company came into pos- 
session of the original property makes it necessary to reject the 
book figures for the property investment as a basis for ascertain- 
ing the necessary allowance for maintenance and depreciation. 
The property investment account was started with the purchase 
price of $10,700. Whatever property there was in excess of that 
amount, therefore, should be taken into consideration in arriv- 
ing at the amount required for maintenance, for it has to be re- 
paired and replaced along with the remainder of the plant of 
which it is a part. In the absence of information as to the 
amount of it, however, we are again forced to adopt a method 
that will take it into consideration. This we have in the physi- 
eal valuation as returned by the engineer. The reproduction 
value should represent the cost of all the property in using, and 
‘his we find to be $25,832.98, 

[4] Owing to the unusual length of the farm lines in this 
plant, the allowance for maintenance and depreciation should be 
somewhat above the normal. The topography of the country 
and the scarcity of population make necessary the construction 
of long farm lines. The record shows that one of thé farm lines 
on this system is 28 miles in length, which is much longer than 
economical maintenance and good operation warrant. The 
average for all the farm lines is above 12 miles. The average in 
the eastern part of the state where conditions are more favorable 
is from 6 to 10 miles. It needs no argument to demonstrate that 


such a condition calls for a larger expenditure for maintenance. 
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The Commission has found from 8 per cent to 9 per cent on the 
reproduction value of the property to be a reasonable allowance 
for the purposes of maintenance and depreciation, and, in view 
of the abnormal condition existing here, finds that 9 per cent on 
the reproduction value is necessary and reasonable in this case. 

[5] Using the figures of 1914, because they are representa- 
tive of present conditions, and readjusting them to the basis 
outlined in the foregoing, we find that the results are still favor- 
able to the company. 

















Earnings. 
RONGSIS: ccs adiecaee cirtko Wa kee ea kab eee SO ebR Meeee eis $4,288.55 
WILCHIND’ ~ 65 6 owing Ge eens talecateon as igs emanelon ies ees 481.04 
OM: Gnd a iceielacre a ve iae Base ose ese srs Os2k die Wook sR hese eke ee 2,269.78 
POle Teta ccs ose Sei da bk cow eres oe kak eek eees 37.70 
MOUAL | sod waco wie ee waved etd ene ew wldtere Bb were em $7,077.07 
Expenses. ; 
Operating = ioc igcnh coed gad beatae oh se cane ees $1,204.85 
GONnePal -: shizid ce eae ect ohare bw eck a OR ane Oe 1,069.60 
Maintenance and depreciation (9% on $25,832.98) ....| 2,324.96 
Total ........ in ae wired ara Ala ea arena ete 4,589.41 
Operating INCOME «35055: csKe caer eaeasessd Koeaaw ease 2,477.66 
Deductions: 
Toll Clearance: 656 cics wah wore cee ae eh ee cwwatiees 679.85 
TAXCO ict eae twee nee eee bas kee UN eeae es 256.26 
MOURA 55 asaracore wei aio tia ave wre lotee Grewia Wiel acai 936.11 
1,541.55 
Dividends (7% on $20,531.12)  ...cccovee ieee Res 1,437.17 
Net surplus © eeoeeere eee eee ee ee oe ee $ 104.38 


The allowance for dividends in the calculation is somewhat 
less than the company has been in the practice of paying, but the 
Commission has found 7 per cent to be a reasonable rate under 
ordinary conditions, and there appear to be no special reasons in 
this case why the allowance should be increased. 

[6] Two features of the company’s operations tend to cast 
doubt on the fairness of the above showing, vtz., the amount of 
the toll revenue and the standard of service now being rendered. 
The toll business handled by this company is much larger than is 
usually handled by a company operating a similar number of 
subscribers’ stations. The toll revenue is over 30 per cent of the 


total gross revenue, whereas in the average company it will not 
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exceed 10 per cent. The unusually large revenue from this 
source is explained by the fact that Sargent is the terminus of a 
branch of the Burlington railroad, and is thus the center of a 
very large trade territory. Long farm lines, many of them 
owned by the farmers, radiate to the north and west, and by 
means of “knife” switches connect with other lines of a similar 
character, so that the applicant company affords the only outlet 
for a wide territory. The company owns 88 miles of toll line, 
58 miles of wihch is metallic. Before the status of either the 
exchange or the toll system could be determined, therefore, it 
would be necessary to have a separation of the properties and a 
segregation of the earnings and expenses. It is very probable 
that the large toll revenue accruing to the company is respon- 
sible for its good financial showing, and that if the exchange was 
set apart it would show a deficit instead of a surplus. Without 
such a separation, however, it is impossible to determine just 
what the exchange rates should be. The Commission is of the 
opinion that the two classes of service should be kept separate, so 
far as the accounting is concerned, so that it would be possible to 
determine what the rates for each class should be. Until that is 
done in this case, at least, the Commission cannot establish a 
scale of rates for exchange service that will be equitable. Appli- 
cant should at once make the necessary changes in its accounts 
that they may show the value of the toll property and the cost of 
that part of the business. 

[7] A large amount of testimony was introduced with re 
spect to the service being rendered by applicant, most of it being 
in the nature of complaints. The principal trouble appears to 
be that subscribers cannot get the central office promptly, and in 
some instances cannot attract “central” at all, it being necessary 
to have a subscriber closer to the office ring in and thus open the 
line. Practically all of the complaints came from farmers, the 
few business men who testifted complaining only of their inabil- 
ity to get out on the farm lines because they are always “busy.” 
This condition with respect to the farm lines is to be expected on 
account of their abnormal length and to the large number of sul 
scribers to the line. It is likely, also, that the large amount of 


toll business handled, much of it under very adverse conditions 
P.U.R.1915E. 


IN RE CROWNOVER TELEPH. CO. 577 


from an operating standpoint, occupies the time of the operators 
to such an extent that they cannot give as much time to local 
calls as they should. This situation is indicated by the testi- 
mony of Manager Crownover, who, in answer to a question, 
said: : 

“The drop may work in perfect order, and we may be repeat- 
ing a long-distance call, and we see the drop come down, but we 
can’t answer right away, and by the time we get ready so that 
we can answer, they are gone.” 

A large number who criticized the service were farmers 
located on switched lines. They assumed that all of the troubles 
originated at the switch board and that applicant is responsible | 
for them. It is apparent, however, that where farm lines 20 
miles in length and having as high as sixteen subscribers en- 
counter difficulty in getting good service, the trouble lies not 
alone in the central office, but in the condition of the lines them- 
selves. There is no uniformity in the type of telephone instru- 
ments used on these lines, the selection being left to the subscrib- 
er, and as a consequence the lines are unbalanced, and proper 
service is impossible. It is altogether probable that if these lines 
were reconstructed so as to reduce the number of subscribers to 
each circuit, suitable instruments of the same type installed, and 
more attention given to the maintenance of the property, a large 
portion of the troubles now complained of would disappear. 
These are matters, however, for the farm companies themselves 
to attend to, and applicant cannot be held responsible if such im- 
provements are not made. 

[8, 9] Under present conditions it would seem impossible for 
the company to reduce the length of its own farm lines, but the 
Commission believes it should make an effort to reduce the num- 
ber of subscribers to the line. It should also make a careful 
study of its traffic to determine whether it has sufficient operators 
to handle both the toll and exchange business. The toll business 
should not be allowed to become a burden to the exchange, and 
. if it is found that it is, sufficient operators should be employed so 
that all traffic can be handled promptly and efficiently. 

The Commission realizes that if the recommendations made 


herein are followed the company will be put to considerable ex- 
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pense. It is probable, also, that if the books are readjusted so as 
to separate the toll and exchange operations, the showing may 
call for a readjustment of the rates. Be that as it may, the 
changes suggested should be made. After a trial under the new 
conditions, another inquiry can be had and the rates readjusted, 
if that is found to be necessary. It is clear from the showing 
made at thie time, however, that the application should be de 
nied. 

It is therefore ordered that the application herein be, and the 
same hereby is, denied. 

Made and entered at Lincoln, Nebraska, this 12th day of 
August, 1915. 

Nebraska State Railway Commission, Henry T. Clarke, Jr., 
Chairman. 


NEBRASKA STATE RAILWAY COMMISSION. 


IN RE VALPARAISO TELEPHONE COMPANY. 
[Application No. 2207.] 


Valuation — Telephone plant — Unpaid dividends used for plant con- 
struction — Statement. 

1. In arriving at the amount of money actually invested in the 
property of a telephone plant by the stockholders, it ie proper to 
compute dividends that should have been paid, where it appears that 
no dividends have actually been paid and that the money which would 
have otherwise been devoted to that purpose has been used for the 
development and extension of the plant. 


Return — Reasonableness — Revenue by an increased telephone rate. 

2. Rates proposed by a telephone company are reasonable where 

it appears that the expenses including an 8 per cent allowance for 

maintenance and depreciation on the reproduction value of the prop- 

erty new, and an allowance of 7 per cent on the total capital liability, 

would be more than the present earnings from such rates, and where 

the further development of the plant would increase the revenue to 
approximately 7 per cent on the investment. 


Service — Tclephones — Advance payment — Subscribers. 

3. A rule requiring new telephone farm land subscribers, upon 
the installation of telephones, to pay a year's rental in advance, and 
for new individual business and residence line subscribers to pay three 
months’ rental in advance, is reasonable. 
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Depreciation — Telephone plant — Annual allowance for depreciation 
and matntenance. 

4. Upon granting permission to a telephone company to increase 
its rates, a company was required to set aside out of its earnings an- 
nually an amount equal to 8 per cent upon the reproduction value of 
its property new, such a sum to be expended for current mainte- 
nance and to take care of the depreciation of the plant. 


[August 23, 1915.] 


Appiication for authority to increase telephone rates. The 
cost of reproduction new of the company’s plant was found to be 
$37,003.05, the present depreciated value to be $30,073.06, 
and the total capital liability to be $32,899.95. It appearing 
that the proposed rates would not produce an unreasonable re- 
turn, a new schedule was authorized, and the company was di- 
rected to maintain a new set of books so as to keep its account 
separate and distinct from the Valparaiso Electric Company. 

Appearances: E. J. Clements, for applicant. 


Taylor, Commissioner: Applicant is completing the recon- 
struction of its telephone plant at Valparaiso, installing a metal- 
lic system to take the place of the grounded system heretofore’ 
operated, and desires to establish a new and increased schedule 
of rates. The rates asked for are as follows: 


Individual business, in advance eeeelcue oven deewe es eo 
Individual residence, in advance ..............00+ cee 1.50 
Farm line, if paid on or before the 10th of the month . 1.25 “ 4 
If paid after the 10th of the month ............ eee 150 “ = 
Extension G6: io: csicicdees sickss tietuacidesele ees SeGeee, . ShOr m 
Extension: DOES} :o:36.6cccise's vin sice a o's ae earn ee 2 bee ee eove8 3.00 “ year 
Extra service (Two parties using same telephone), business 1.00 “ month 
Farm line installation, per year in advance ............. 15.00 
Individual business installation, per three months in ad- 
VENICE ato G eh ee aoe oema wel es ake wa eee ees 7.50 
gore residence installation, per three months in ad- 
Sato otas aldaia aie Hie Aint wiehs ohataee, Sania oie aaa atateeers 4.50 
Charge for advertising on farm lines ............ee008- 1.00 
Business telephones on party lines ........eeeee- eoeee. 1.75 per month 


The net rate for farm line service, as originally asked for, was 
$1.50 per month, but following a series of negotiations with the 
farmers involved, the rate was reduced to $1.25 per month and 
the application amended accordingly. The figures offered in this 
case by applicant as tending to show the effect of the proposed 
rates were set up on the basis of the higher charge for farm line 
service. The present farm line rate for grounded service is $1 


per month. 
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The record in this case makes clear that the plant under con- 
sideration is one of the best of its type in the state. In addition 
to being thoroughly metallic throughout, it is built to a high 
standard. The best of material has been used so that interfer 
ence from weather and other physical conditions will be reduced 
to the minimum. The number on the farm line circuits has 
been reduced until the average is but slightly over eight to the 
line, and an improved type of telephone instrument has been 
installed for the use of farm subscribers. By means of a push 
button the central operator can be signalled by the farm patron 
without attracting the attention of other subscribers on the line. 
The instrument also possesses other advantages that make it 
desirable for farm service. Within the town there are nothing 
but individual lines, each subscriber having his own wire. In 
fact, the management has sought to construct a telephone plant 
that will give as good service as can be furnished under the 
present development of the art. In consequence of the standard 
of construction maintained, the investment in the plant is larger 
_than the average plant of similar size. The Commission’s en- 
gineer found the reproduction new value of the property to be 
$37,003.05, and the present, or depreciated value, $30.073.06. 
On a basis of 363 subscribers’ stations in service, this gives a 
value of slightly over $100 per station, reproduction new, and 
$83, present value. These figures are high, but are supported 
by the books of the company, showing the original cost. 

The outstanding capital stock at the present time is $27,000, 
and there is an indebtedness of $7,000. The company was started 
in 1904 with an original capital of $13,000. In 1906 the present 
president of the company, C. H. Wood, purchased a half interest 
in the business for $6,500. In 1908, because the property invest- 
ment, as shown by the books, was in excess of $20,000, the owners 
concluded to increase the capital stock to $15,400. The added 
$2,400 of stock the partners divided equally, it being treated as 
a stock dividend, and no money being paid for it. In 1909 the 
stock was again increased, this time to $25,000, and no new 
money was paid into the treasury of the company for it. The 
new stock was also divided as a stock dividend between the own- 
ers. At that time the books showed a property investment of 


$27,000. In 1914 another issue of $5,000 was authorized, but 
P.U R.1915E. 





IN RE VALPARAISO TELEPH. CO. 581 


of this only $2,000 has been sold, the remainder being in the 
treasury. The amount issued was paid for in cash at par. 

[1] No dividends have ever been declared or paid by the 
company. In arriving at the amount of money actually invested 
in the property by the stockholders, therefore, it is proper to 
compute the dividends that should have been paid and that were 
left for the extension and development of the plant. It is fair 
to assume that the original $13,000 of stock represented an 
actual cash investment. Mr. Wood testified that he paid $6,500 
in cash for his half interest, and that at that time the property 
inventoried at upwards of $20,000. As the plant had been in 
operation but two years at that time, but a small portion 
of earnings could have been put back into the property. 
Starting with 1908, the company has borrowed consid- 
erable monev. The interest on this borrowed capital, however, 
has been paid out of the earnings. For the reason that there is 
no record of the results of operation of the company prior to 
1906, we will start with the capital outstanding at that time to 
ascertain the amount of the investment represented by the unpaid 
dividends, accepting $13,000 as a reasonable allowance for the 
actual amount of money sacrificed by the owners. Allowing 7 
per cent as a reasonable rate of return, and increasing the invest- 
ment each year by the amount of the dividends for the previous 
vear, we have $10,890.93 as the sum of money belonging to the 
stockholders upon which they are now entitled to a return. Add- 
ing to the original $13,000 this amount and the $2,000 of stock 
recently issued and paid for, we have $25,899.95, which repre- 
sents the actual money put into the property by the stockholders. 
To this should also be added the $7,000 of indebtedness now 
outstanding, making a total capital hability of $32,899.95. 

It is more or less difficult to arrive at an accurate statement of 
the operating expenses of the company. Applicant submits an 
estimate for the purpose of this case, but operating expenses and 
maintenance are so intermingled that the figures are misleading. 
Tested by the reports filed by the company with the Commission, 
they do not reflect the actual expenditures. For example, an 
estimate of $120 is made to cover miscellaneous expenses, such as 
stationery and advertising, light, heat, and power, rent of build- 


ings, legal expense, insurance, etc., whereas, the annual report 
P.U.R.1915E. 
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of 1914 shows an expenditure for these items of $755. An 
estimate of $120 per year is also made for taxes. The report of 
the actual payment for this purpose in 1914 shows $133.73 and 
in 1915, $211. The figures are rendered the more confusing, 
moreover, because applicant has a contract with an electric light 
company at Valparaiso under which it makes collections and 
reads meters, maintains the electric light lines, furnishes “pin” 
space on its own poles for the same, and performs other services. 
This work is all performed by the officers and employees of the 
telephone company. While the actual receipts and expenditures 
connected with the management and maintenance of the electric 
light property are kept separate on the books of the telephone 
company, the accounts are not so separated as to show the time 
put in by the persons employed. It appears, however, that the 
net remaining to applicant from this source is about $800 per 
year. It is quite clear that this is sufficient to pay for all the ex- 
pense the company is put to in connection with its contract, and 
that if the amount is added to its gross revenye the result will be 
equitable to all concerned. | 

[2] From the statement submitted by applicant, supplemented 
by the testimony and the figures found in the annual reports, we 
are able to make a reasonably accurate estimate of the expense, 
one that, tested by comparison with other companies, seems fair 
under the circumstances. Using the figures thus arrived at, and 
applying the conclusions as outlined with reference to capital in- 
vestment, we have the following showing of the company’s finan- 
cial condition under the proposed rates, assuming that there will 
be no change in the number of subscribers: 








Fernings. 
27 Individual business at $80.00 .........cccceeees $810.00 
78 Individual residence at $18.00 ............ccce0, 1,404.00 
268 Farm. 0 $16.00) icsssces ssc i vecew oat eewaesacees 3,870.00 
TOCGL TONCHIS: Sicce into awed ee eek eae se $6,084.00 
Toll (123% of gross receipts) .............. cee eens 247.20 247.20 
Net income from contract with Electric Light Company 800.00 800.00 
Total gross receipts ...........-.:.eeeeeeeeees $7,131.20 
Eapenses 
Officers’. Salaries: «isc 625 wieiesataseve tennessee eee es $1,380.00 
Operators’ salaries 0.0.1... cc ccc cece cn eee ccc ceee 900.00 
Stationery and advertising ...........c.seeccecceees 84.29 
Light, heat and power .......... cc ees ence cccocene 72.15 
Rent. of buildings °c 34c0sisenases saees shaw eee eeacade 114.00 
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Legal expense ....ccccccsccsceccccccccccees ec cccee 25.00 
Traveling expense ...cccccccccccsscccsccece peewee 25.00 
Insurance .......-00. 606o00 wee Cove rcereccceccoses 25.00 
Total. Cxpenee <6 6 si00 sos sss eae boss beeNe es $2,625.44 
Maintenance and depreciation 8 per cent on $37,003 .. 2,960.24 2,960.24 
$5,585.68 
Net operating income ..... eROee too weN eee es emaaiue . 1,645.52 
Deductions: 
DGROG 556 Saisie eos 6 oiede ais ee eae ate eae ts vsnes eRe ee 200.00 200.00 
$1,345.52 
Dividends (7% on $32,899.95) ...ceccoccccesscccees 2,302.99 





Deficit eee eeveeaceoen eee eee eoeeeveaevee¢e @ @eseaeene e@eeeooev000 $957.47 


While these figures show a deficit under the proposed rates, it 
is very probable that the further development of the field, and the 
addition of more patrons, will increase the revenues to the point 
where the net earnings will approximate 7 per cent on the invest- 
ment. There will be slight earnings, also, from the incidental 
services provided for in the schedule. It is clear, however, that 
the rates as proposed are reasonable, and that the revenue they 
will produce is necessary to the proper operation of the plant and 
the payment of a return to the stockholders. 

[3] Applicant asks permission to establish a rule providing 
for the collection in advance of rental where a telephone is in- 
stalled for a new subscriber. For a farm line installation it is 
desired to collect a year’s advance rental, and for individual busi- 
ness and residence, three months’ advance rental. As the com- 
pany is put to a considerable expense in the installation of new 
telephones, which expenditure is practically useless if the service 
is discontinued within a short time, it is regarded as a reason- 
able regulation to require payment in advance for new service. 
As the cost of installation is greater for farm telephones, it is 
proper to require a larger payment in advance than for city 
installations. The rule as applied for will be approved. 

After setting forth the schedule of rates, the order continued: 

[4] “It is further ordered that the said Valparaiso Telephone 
Company be, and the same hereby is, notified and required to 
set aside out of its earnings, annually, an amount equal to 8 per 
cent upon the reproduction, new, value of its property, the same 
to be expended for the current maintenance and to care for the 


depreciation of the plant. 
P.U.R.1915E. 
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“It is further ordered that the said applicant establish and 
maintain a new set of books for the Valparaiso Telephone Com- 
pany, separate and distinct from the accounts of the Valparaiso 
Electric Company, to the end that the earnings and expenses of 
the telephone company may be accurately shown, said new ac- 
counting system to be submitted to this Commission for approval 
on or before October 1, 1915.” 


WISCONSIN RAILROAD COMMISSION. 


JOHN BOSSHARD et al. 
v 


HUSSA BROTHERS LIGHT & WATER COMPANY. 


Rates — Reasonableness — Reported cost of production. 

1. The reported cost for generating electricity is acceptable for 
the purpose of determining the reasonableness of the rates charged 
therefor, where it appears to be less than the average cost of similar 
plants. 


Rates — Electricity — Meter chargesa— Minimum Dill. 

2. A meter rental charge of 25 cents a month in addition to the 
regular charge for electricity furnished was ordered discontinued and 
& minimum bill to cover the consumer cost was substituted therefor 
by the Commission upon the ground that public utilities are required 
to furnish such equipment; the interest on this investment being cov- 
ered by the general return on the investment allowed, a minimum bill 
being allowable to protect the utility from an inadequate remuner- 
ation from the small consumer. 


Discrimination — Free service to stockholders and employees. 

3. The practice of furnishing electricity free of charge to stock- 
holders and employees of the company was ordered to be discontinued 
as being illegal under § 1797m-89 of the Wisconsin Public Utility 
law. 


Rates — Electricity — Street lights. 
4. A rate of $27 a year for each electric street lamp was reduced 
to $22 where it appeared that the prevailing rate for the same quan- 
tity of service in other places was lower. 


Rates— Water supply— Consideration of fact that municipality 
owned the mains. 

5. Objection that a water company received all the revenue from 
the sale of water although the village owned the mains and a part of 
the pumps was dismissed as being without merit, where it appeared 
that the water company was entitled to the use of the mains by vir- 
tue of a contract providing water for fire protection in consideration 

P.U.R.1915E. 
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of an annual amount and the use of the water mains of the village 
for commercial purposes, and that the annual cost to the village for 
fire protection, taking into consideration the amount paid plus the 
annual fixed charges upon its investment in the distributing system, 
was reasonable, and that the rate charged for commercial service was 
likewise reasonable. 

Pleading — Complaint — Answer — Rates. 

6. The Commission will confine its investigation to. the matter 
contained in the complaint alleging excessive rates, where the answer, 
averring that the rates were inadequate and requesting the Commis- 
sion to ascertain and fix adequate rates, was not in the form required 
by law to amount to an application to increase rates, and especially 
where few details in the matter of physical and operating data were 
given. 

{August 16, 1916.] 


Compiaint alleging (1) excessive rates for electricity for 
street lighting, (2) that a meter rental charge of 25 cents a 
month was made in addition to the regular charge for electricity 
furnished, (3) that the utility received all the revenue from the 
sale of water although the village owned the mains and a part of 
the pumping equipment; sustained on the first two allegations 
and dismissed as to the third; respondent granted the privilege 
of establishing a minimum charge, prepared by the Commission, 
to cover the consumer cost, and ordered to discontinue the practice 
of furnishing free electricity to the stockholders and employees 
of the company. 

The appearances are set out in the opinion. 


By the Commission: The complaint in the above-entitled 
matter was filed February 3, 1915. The three charges therein 
contained are (1) that the rates for street lighting are excessive, 
(2) that a meter rental charge of 25 cents per month is charged © 
over and above the energy charge of 12 cents per kw. hr., and 
(3) that the utility receives all the revenue from the sale of 
water, although it is pumped by equipment of which the village 
owns a part or share, and runs through mains belonging entirely 
to the village. 

Due notice of investigation and hearing was served on in- 
terested parties, the matter coming to hearing on May 7th at Ban- 
gor. John Bosshard appeared in his own behalf as petitioner, 
and A. C. Wolfe, of W. F. and A. C. Wolfe, attorneys at law, 


appeared for the respondent. 
P.U.R.1915E. 
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An answer to the complaint was filed by respondent’s counsel 
at this time. The answer denied that excessive rates for street 
lighting and commercial service are charged, or that the meter 
rental charge is improper, and further alleged in counterclaim 
that the rates and charges made against the village and its in- 
habitants. for lighting and water are entirely inadequate. It is 
asked that the Commission ascertain and fix proper and adequate 
- rates, suggesting that certain minimum charges for light, power, 
and combined service be installed. 

The testimony taken at the hearing need not be reviewed in 
detail, but the main points may be recited. It was shown that 
the Hussa Brewing Company was equipped with a private light- 
ing and water system, and that it later undertook, through the 
Hussa Brothers Light & Water Company, to provide electric and 
water service to the inhabitants of the village of Bangor. The 
village installed the water mains at that time in order to secure 
fire protection. Respondent introduced into the evidence copies 
of the franchise granted to operate an electric utility, the con- 
tract to furnish fire protection, and the proposal and contract for 
street lighting. 

The matter of separating the expenses of the water and light 
utility from the Brewery Company was gone into to some extent, 
and the sources of revenues derived from the supply of water and 
light were explained. The expense and investment for a period 
of years were shown by an exhibit introduced by the respondent. 

No valuation is available to show the present investment in the 
water and electric utilities. The annual report of the electric 
_ utility is fairly complete, but the report of the water utility is 
of little value, due to the joint operation of this utility with the 
brewery. For these reasons it appears that no detailed study 
of the rates can be made with particular reference to the actual 
costs, but that the questions raised by the complaint must be 
- decided on a more general basis. 


Electric Utility. 


[1] This utility supplies service continuously between 5:30 
A. M. and midnight except for the noon hour. The boiler plant 
is used jointly with the brewery. The company has adopted a 


policy of charging the electric utility only for the operation at 
P.U.R.1915E. 
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night, the cost of day operation being offset by the electricity 
used in the brewery at night, for which no other charge is made. 
Whether or not this policy is equitable, the result is‘a normal cost 
to the utility. This can be shown by the following table, which 
shows the operating expenses, exclusive of fixed charges, of twen- 
ty small steam-generating electric utilities upon a kilowatt hour 


generated basis. 
P.U.R.1915H. 
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An inspection of this table shows the cost at Bangor per kw.: 
hr. generated to be 6.63 cents, while the weighted average for the 
group is 6.71 cents and the median 7.44 cents. The reported 
expense at Bangor has therefore been considered acceptable for 
the purpose of this case. Fixed charges have been computed 
on the estimated apportionment value of the plant. For this 
value, the investment in generating and steam equipment has 
been assumed to be one half of that reported by respondent’s ex- 
hibit of investment, basing this assumption upon testimony to 
the effect that the utility used this equipment one half of the 
time. To this amount the investment in distribution system has 
been added. The result checks well with a normal figure of 
$10,000 for plants of this size, and the latter figure is according- 
ly used. Fixed charges at 12} per cent therefore amount to 
2.25 cents per kw. hr. Nonoperating revenues of $218 are de- 
ducted, making the net expense estimate $4,710, or 8.48 cents 
per kw. hr. 

The present operating revenues of this utility are $5,083, made 
up as follows: 





Commercial lighting earnings .......cccrccccccevcrcccccccsvcvece $3,058 
Municipal contract lighting earnings ......cc.secccccecrocccenens 1,571 
Commercial power earnings ..........ccscccccceccccsccvccsesecce 18 
Miscellaneous earnings (meter rental) ......cc.ccccccccccscccece 436 

Total: ckiiwgciewasvasveseten sGsussbec aaeoisenesecetes, 65,088 


[2] It is believed that it would be advisable to discontinue the 
present meter rental of 25 cents per month, and substitute there- 
for a minimum bill to cover the consumer cost. Utilities are 
required to furnish such equipment and the interest on this invest- 
ment is covered by the general return on the investment allowed. 
A minimum bill is allowable, however, to protect the company 
from an inadequate remuneration from the small consumers, and 
it is thought that in this case the charge should be 75 cents per 
month for lighting consumers, 75 cents per horse power per 
month for all power consumers, and $1 per month for mixed 
consumers, or those who use light, and who also have less than 
1 horse-power of power load, supplied through the same meter. 
This readjustment of charges will eliminate one source of reve- 


nue, meter rentals, amounting to $486, but this should be offset 
P.U.R.1915E. 


590 WISCONSIN RAILROAD COMMISSION. 


to the extent of about $75 by reason of the revenue from mini- 
mum bills. 

[3] The testimony shows that free service is rendered to 
fourteen employees and stockholders of the brewing company. 
This practice is illegal according to § 1797m-89 of the Public 
Utility law, and must be discontinued. The affairs of the two 
companies should be entirely separated. This free service, put 
upon the regular schedule, should net the company $245 addi- 
tional, this amount being based upon the average yearly bills of 
other consumers. 

[4] The total amount of $1,571 paid for street lighting by the 
village appears to be high. The cost per camta was $2.18 in 
1912, while the average for 65 class C plants at that time was 
$1.01. These comparative relations do not appear to have 
changed at the present time. On the basis of $1,000 of assessed 
valuation, the cost to Bangor is $3.37, while for a group of 65 
class C utilities, this cost averaged $1.55. 

The facts above shown are mostly attributable to the rate of 
$27 per lamp per year. This is rather high for service upon a 
moonlight-midnight schedule considering that the lamps are no 
larger than.48 candle power. The prevailing rate for this quan- 
tity of service in other places is lower. Accordingly it is our 
opinion that the rate in Bangor ought not to exceed $22 per lamp 
per year. The revenue on this basis would equal $1,342. 

The total operating revenues revised according to the above dis- 
cussion would amount to $4,738, as follows: 


Commercial lighting: 





PYCVIOUS: TEVENUES 55605406 e944 otis es ea Re eins sak ww Rae $3,058 

Revenue from discontinued free service ........-eeccecees 24! 
Additional from minimum bills ...........ccccecccccacs 75 $3,378 
Commercial: ‘power © i :5é6. sucess wheat be ee SoS e6W sie Weeds 18 
Municipal contract lighting ...........cccsccverercevccrcece 1,342 
OGG: s2 66 SaSe cwlcnehines tees vies ok ee say eeawe ces $4,738 


_ It will be noted that the revenues from power sales are extreme- 

ly low. This may be partly due to the fact that power is sold on 
the lighting schedule, and may consequently have been charged 
in with these revenues. It is also due to the fact that the con- 
nected power load is very small. Some endeavor should be made 
to secure more of this business by filing a power rate which can 


be offered to prospective users of this class of service. 
P.U.R.1915E. ; 
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The above discussion indicates that the position of the com- 
plainants in regard to street lighting rates and meter rentals is 
justifiable, but that the respondents should be granted the protec- 
tion of a minimum bill. These matters will therefore be. taken 
care of in the order of the Commission following. 


Water Utility. 


{5] That part of the complaint relating to the water utility 
alleges that the company receives all the revenue from the sale 
of water commercially, although the village owns the mains and 
a part of the pumps. There is nothing in the testimony to disclose 
the nature or value of the interest which the village may have had 
in the pump at any time, That the title to the water mains vests 
in the city 1s not disputed. | 
- As heretofore observed, the material available for a study of 
the water rates is very limited and it will therefore be necessary 
to use general statistics. 

The contract entered into by the village of Bangor with the 
Hussa Brewing Company under date of October 17, 1905, pro- 
vides that in consideration of an annual amount and the use of 
the water mains of the village for commercial purposes, the 
latter party agrees to furnish fire protection of a specified quality 
to the village of Bangor. The present status of the company is 
therefore legal and subject only to consideration of reasonable- 
ness, 

The monetary consideration, specified in the contract amounts 
to $150 per annum for the first two years of the contract. and $75 
per annum for the remaining eight years of the life of the con- 
tract. The annual cost to the village, therefore, consists of the 
amounts above specified, plus the annual fixed charges upon its’ 
investment in the distribution system. 

The report of the water utility shows that there are 3,670 feet 
of water main, of which all but 500 feet is 6-inch pipe. There 
are also 9 fire hydrants. The value of this distribution system 
can be estimated at between $3,100 and $3,600. Computing 
interest on the money at 5 per cent, depreciation at 2 per cent, 
maintenance at 2 per cent, and lost taxes at 1 per cent, or a total 
of 10 per cent, the annual cost to the village of this equipment is 


not more than $360. To this mav be added the charge of $75 
V.U.R.1915E. 
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for furnishing fire protection made by the water utility. The 
total cost of fire protection is therefore $435, which is not far 
from the normal! cost for villages of the size of Bangor. Again, 
$50 may be said to represent an average figure for hydrant rental, 
and this would cost the village of Bangor, for 9 hydrants, $450. 

These figures serve to show that the cost of fire protection to 
the village as specified in the contract is not unreasonable. Fur- 
ther than this, it appears that the village bears the expense of 
maintaining the distribution system, which lessens the expense to 
be borne by commercial service as a whole. 

The rate charged for water by the respondent company is 15 
cents per 1,000 gallons, with a minimum yearly charge of $5. 
An inspection of rates in force in other places discloses few with 
a lower rate for general commercial service. It would therefore 
appear that the residents of Bangor were receiving the benefit of 
the ownership of the distribution system by the village. 

The complaint alleges that the company receives all the revenue 
from commercial service. While it is not specifically so stated, 
by implication it is inferred that, considering the ownership of 
mains by the village, the total revenues are too large, considering 
the expenses. It has already been shown that the rate for hy- 
drant rental or fire protection is not excessive, and that the rate 
for commercial service is rather low. If, therefore, the total 
revenues are not proportionate with the expense, this situation 
must be due to some unusual operating condition. But, as before 
indicated, the annual report of the utility is not sufficiently com- 
plete to indicate such a condition, and statistics of other small 
water utilities must be resorted to. Because there are very few 
privately owned water utilities of this class, it will be neces- 
sary to use data obtained from municipal utilities. 

The operating expense per capita of 26 small plants in 1913 
was $1.11. This expense per consumer was $9.20. These figures 

‘indicate that the cost of operating such a plant in Bangor would 
be between $750 and $800. Inasmuch as the present revenues are 
but $566, it would appear that the present mode of operation in 
connection with the brewery is probably beneficial for the vil- 
lage in so far as expense is concerned. 


The position of the complainants against permitting the utility 
P.U.R.1915E. 
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to receive all the revenues from commercial service does not, 
therefore, appear to be justified. 


CONCLUSION. 


[6] The findings of this case are based upon the complaint as 
filed. The answer and counterclaim of the petitioners cannot 
receive the consideration of a formal application, for the reason 
that it did not, in manner and form expressed by law, amount to 
an application to increase rates. Moreover, it is doubtful if the 
Commission would attempt to rule on such an application with- 
out requiring from the utility greater detail in the matter of 
physical and operating data than has been available. For these 
reasons, the Commission has confined its investigation to the mat- 
ter contained in the complaint. 

It is therefore ordered that the respondent, the Hussa Brothers 
Light & Water Company, discontinue the present rate for street 
hghting, and substitute in lieu thereof a rate not to exceed $22 
per lamp per year. 

That the respondent discontinue and abolish the present meter 
rental charge of 25 cents per month. 

That the respondent discontinue and abolish the practice of 
rendering free service to stockholders and employees of the brew- 
ing company contrary to the provisions of § 1797m—89 of the 
laws of 1907. a 

It is further ordered that the complaint, in so far as it relates 
to the receipt of all revenue arising from the furnishing of com- 
mercial water service through the mains of the city by the com- 
pany, be, and the same hereby is, dismissed. 

It is further ordered that the respondent company may file with 
the Railroad Commission the following minimum charges for 
electric service to commercial consumers. 


Minimum Bulls. 


The minimum monthly bill for commercial lighting consumers 
shall be 75 cents. The minimum monthly bill for power con- 
sumers shall be 75 cents per horse power or fraction thereof con- 
nected, except that when the power installation is less than 1 


horse power and service is supplied through one meter, the mini- 
P.U.R.1915E. 38 
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mum monthly bill for combination lighting and power consumers 
shall be $1 per month. 

Railroad Commission of Wisconsin, by Halford Erickson, 
Carl D. Jackson, Walter Alexander, Commissioners. 
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IN RE GRANGE HALL FARMERS TELEPHONE COMPANY. 


Rates — Telephones — Reasonableness — Comparison. 

1. It is unfair to attempt any comparison between rates charged 
by a company furnishing telephone service upon a commercial basis 
and including presumably a reasonable allowance for interest on capital 
invested and for depreciation of the property, and the minimum an. 
nual cash disbursement at which farmers can secure grounded line tele 
phone service with an excessive number of subscribers on the line, and 
with no allowance made for depreciation or interest or for the labor 
required to keep up the line. 

Monopoly and competition — Farm line of commercial company -— 
Cost of service. 

2. A farmer’s telephone company should not be allowed to parallel 
the lines of a company organized on a commercial basis on the theory 
that the latter company charges an annual rate of $12 per year, and 
that the farmer’s company can furnish service for $3 per year, since 
the latter charge covers only the central office expense and makes no 
allowance for interest on the capital invested, for accumulating a re- 
serve to replace the property at the end of its useful life, for the cost 
of material and supplies used in keeping up the line and instruments, 
for the renewal of batteries, or for taxes. 


Monopoly and competition—Company furnishing adequate service 
— Offer of competing company to establish cheaper service at 
lower rates. 

3. A telephone company already in the field, apparently capable 
of furnishing good service, and supposedly put there in response to a 
demand, either direct or indirect, for such a grade of service, is en- 
titled to protection against the competition of a line built aa an ex- 
periment to give a cheaper grade of service at lower rates, although 
the prospective patrons will be satisfied with the poorer service. 


Monopoly and competition — Relative cost of service — Labor. 

4. In determining the cost of service to be furnished by a tele 
phone company proposing to enter a field already occupied, consider- 
ation must be given to the cost of labor for repairing lines and in- 
struments and for administering the business; and it is immaterial 
that patrons of the competing lines can afford to donate a certain 
amount of labor for maintenance, since this is something which can- 
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mot be considered after a company has been induced to enter a terri- 
tory and is there established. 


Monopoly and competition — Seer tear of telephone line — 
What does not constitute. 

56. An order of the Commission requiring the discontinuance of 
telephone service on a competing line is not complied with by mere 
discontinuance of the service by the company acting as an entity dis- 
tinct from the patrons of the line who continue to use it as a neigh- 
borhood convenience; but such service must be wholly discontinued 
both for the company and the patrons. 


[August 18, 1915.] 


Proceeprines in the nature of a review of the former order of 
the Railroad Commission directing the Grange Hall Farmers 
Telephone Company and the individual patrons to abandon the 
use of a new extension of the line; patrons ordered to discontinue 
its use as a neighborhood line. 

The appearances are set out in the opinion. 


By the Commission: This decision is in effect a review of 
the previous decision of the Commission issued August 13, 1914, 
in Re Grange Hall Farmers Teleph. Co. 15 Wis. R. C. R. 11-17. 
In order that this case may be clearly understood, it is necessary 
to review briefly the facts that were brought out in the former 
investigation. 

That case arose upon an application of the Grange Hall Far- 
mers Telephone Company for authority to extend its lines in the 
town of Rock Elm, Pierce county, Wisconsin. The first notice 
of the proposed extension was served upon the Commission De- 
cember 13, 1913. It was stated that the line interfered with no 
other company. It was clear that the Grange Hall Farmers Tele- 
phone Company understood the requirements of chapter 610 of 
the Laws of 1913, for in serving its notice upon the Commission 
it used the blank form provided by the Commission for that pur- 
pose, and included in the letter accompanying the notice a request 
for an interpretation of the antiduplication act as applied to a 
situation existing in another portion of its system. Relying upon 
the statement thus made, the Commission advised the Grange 
Hall Farmers Telephone Company at the expiration of twenty 
days that it was authorized to proceed with the extension. 

In the spring of 1914 the Highland Telephone Company noti- 


fied the Commission that the Grange Hall Farmers Telephone 
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Company was proceeding to haul poles along the route of the 
Highland Telephone Company’s line with the apparent intention 
of constructing a line parallel thereto, and that the Highland 
Telephone Company wished to object to such invasion of its 
territory. Upon inquiry the Commission found that the High- 
land Telephone Company was operating for local service in the 
town in which the extension was being made, that the Grange Hall 
Telephone Company had not filed written notice upon the High- 
land Telephone Company as provided by statute, and that the 
line under construction, far from “not interfering with any other 
company,” in fact would parallel a line of the Highland Tele- 
phone Company. 

The Grange Hall Company was thereupon informed that it 
must file the statutory notice with the Highland Telephone Com- 
pany and with the Commission, and thus bring before the Com- 
mission for determination the question of whether or not public 
convenience and necessity required the construction of the ex- 
tension. The notice was filed and a hearing was held on May 14, 
1914. Instead of awaiting the outcome of the proceeding, the 
Grange Hall Farmers Telephone Company, or the individual 
subscribers to be served by the line in question, hastened with the 
work of constructing the line and succeeded in placing it in serv- 
ice prior to the hearing. The evidence showed clearly that the 
line was not warranted by public convenience and necessity. This 
being so, and the line having been constructed without compliance 
with the provisions of the statute, the Commission had no alterna- 
tive than to enter a finding that had the statutory notices been 
served and the case properly brought before it prior to the con- 
struction of the line, it would have refused its authority for the 
construction. The Commission ordered that the Grange Hall 
Farmers Telephone Company and the individual patrons of the 
new line should, within a reasonable time, abandon its use, and 
_ stated if such service were not discontinued the matter would be 
certified to the attorney general for prosecution. 

On November 10, 1914, the Highland Telephone Company 
filed a complaint with the Commission to the effect that the 
Grange Hall Farmers Telephone Company had disregarded 
the finding of the Commission and was continuing the use of the 


extension which they had constructed in violation of law, or that 
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the farmers who were attached to the line so constructed were 
continuing its use. <A notice of investigation was thereupon 
issued and a hearing was held at Woodville on December 18, 
1914. Mr. Zimmer appeared for the persons who are using the 
line in question, and Mr. Joe Johnson appeared for the Highland 
Telephone Company. 

The hearing disclosed that the Grange Hall Farmers Telephone 
Company had in fast refused service to the patrons of the line 
through its Rock Elm switch board to which the line had pre- 
viously been connected. Use of the line by the farmers connected 
to it was not discontinued, however, so that the intent of the order 
of August 13, 1914, had not been entirely observed. It was 
stated that the order of the Commission had not been clearly 
understood by the persons using the line, and that they wished to 
urge new reasons for continuing its use. This proceeding was, 
therefore, in the nature of a review. | 

The facts relating to the unlawful construction of the line, and 
the requirements of the law with respect to the duties of the Com- 
mission in dealing therewith, have not been changed by lapse of 
time. In this regard, therefore, nothing can be altered in or 
added to the decision of the Commission of August 13, 1914. It 
only remains to define a little more clearly the effect of the de- 
cision entered at that time, and to meet the most serious conten- 
tions that were made at the second hearing in justification of the 
construction of the line. 

The admitted reason for the construction of the line was the 
impression that telephone service can be given at a much lower 
rate than the Highland Telephone Company charges. The repre- 
sentative of the users of the line testified that he wanted telephone 
service, and that he desired service along the highway on which 
this line was built because he wished to communicate with his 
neighbors along that highway. He stated that he did not wish 
to take the service of the Highland Telephone Company, but “TI 
made up my mind that it would be cheaper to run a line.” Testi- 
monv was received as to the estimates that had been made by the 
projectors of this new line of the cost of construction and of fur- 
nishing service. It appeared that they expected to complete 54 
miles of line and to place it in condition to operate at a total cost 
of approximately $390. Switching service was to be afforded by 
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the Grange Hall Farmers Telephone Company at a cost of $3 per 
subscriber. Fifty cents per phone per year was considered ade 
quate for maintenance and repairs. This impression of the cost 
of construction and operation of telephone lines was so uniformly 
held by the witnesses that it calls for some discussion. 

[1] The rate charged by the Highland Telephone Company 
for rural service is $12 per telephone per year. Comparison of 
this annual rate with the probable annual cost of service over the 
line now under consideration is made difficult by the fact that the 
Highland Company’s service is furnished over a metallic line 
with a limited number of subscribers, while the service which 
the farmers are now receiving is furnished over a grounded lirie 
with an excessive number of subscribers. It is unfair to attempt 
any comparison between the rate charged by a company furnish- 
ing telephone service upon a commercial basis and including 
presumably a reasonable allowance for interest on capital in- 
vested and for depreciation of the property, and the minimum 
annual cash disbursement at which farmers can secure grounded 
line telephone service with an excessive number of subscribers 
on the line, and with no allowance made for depreciation or in- 
terest or for the labor required to keep up the line. In the 
present case the patrons of the line declare that they can furnish 
adequate service at a cost of construction as set forth above, and 
at an annual charge of $3 per subscriber. Just what character 
of service would be considered adequate by these subscribers is 
not fully determined. It may be said generally that what con- 
stitutes adequate service seems to depend very materially upon 
who is furnishing the service. Where it is being furnished on 
a commercial basis, patrons are seldom slow to point out the 
shortcomings of telephone service over cheaply constructed 
grounded lines with the number of subscribers on a line not 
_ properly limited. Where, however, the service is furnished on a 
co-operative basis, patrons will often accept a very much lower 
standard of service than they would be willing to accept from a 
commercial company. We assume in this case that by adequate 
service the witnesses mean not merely service which will remain 
acceptable while the experience of having a telephone in the 
house remains a novelty, but such service as is usually demanded 


by persons accustomed to having telephone service, and who are 
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acquainted with the standards at which such service may be 
maintained. . 

[2] The $3 per subscriber at which the patrons of the line 
contend that they will receive service covers only the central of- 
fice expense. Indeed, it is doubtful if this charge covers the ac- 
tual cost of switching service in this instance. No allowance is 
made for interest on the capital invested, for accumulating a re- 
serve to replace the property at the end of its useful life, for the 
cost of materials and supplies used in keeping up the lines and 
instruments, for the renewal of batteries, or for taxes. This re- 
cital of omissions from the estimates of expense is sufficient to 
show the unsoundness of the opinion held with relation to oper- 
ating cost. The attitude which it seems the patrons of this line 
must have taken is that the only consideration of importance to 
them is the amount which they must actually disburse for a few 
years during the early life of the system before depreciation 
takes effect. 

[3] It may be argued that the patrons to be served should be 
permitted to furnish themselves with as poor service as they care 
to put up with. But the Highland Telephone Company, it must 
be remembered, already had a line in this territory, apparently 
capable of furnishing good service, and supposedly put there in 
response to a demand, either direct or indirect, for such a grade of 
service. It is therefore entitled to protection against the competi- 
tion of a line built as an experiment, to give service to a minority 
who have conceived the idea that a different character of construc- 
tion and a different management will result in lower telephone 
costs. | 

If the patrons on the new line were to furnish the equipment 
necessary to give metallic service with a limited number of parties 
on a line, their investment per subscriber would scarcely be less 
than $40. Interest and depreciation on this conservative amount, 
which, it may be stated, must inevitably be borne in some form or 
other even if not recurring annually as a cash disbursement, 
would amount to $5.60 if figured at 14 per cent; or assuming 
that a rate of interest of 5 per cent on the investment and a rate of 
depreciation of 7 per cent would be cdequate, the annual expense, 
as distinguished from the annual expenditure, would be $4.80 


per phone. The cost of renewing batteries would be from 50 
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cents to $1 per phone, and there would necessarily be some ex- 
pense for materials for repairing the line. The cost of central 
office service, with proper provisions for interest on capital in- 
vested and for depreciation of property, and with the allowance 
for replacing batteries and purchasing materials for repairs, 
would, in all human probability, make up a total of from $9 to 
$10 per year. This estimate does not include an allowance for 
labor furnished by the patrons of the line. If proper allowance 
were made for this item, the full cost of the service could not 
reasonably be expected to be much, if any, less than the rate now 
charged by the Highland Telephone Company. 

[4] Of course, the position taken by the patrons of the line is 
that they can afford to donate a certain amount of labor for main- 
taining the line, and which the Highland Telephone Company, 
being operated on a commercial basis, cannot afford to do. But 
it cannot be maintained that the inclusion in the rate of an amount 
sufficient to cover the cost of labor for repairing lines and instru- 
ments and for administering the business is an improper item to 
include in estimating the cost of telephone service. If there were 
no telephone service being furnished in the territory, the pro 
jectors of a new line might well consider as a matter of policy 
whether they could afford to pay a telephone company a rate suf- 
ficient to meet all the expenses incurred in furnishing telephone 
service, or whether it would be better to pay a telephone company 
for only such portion of the service as each individual would be 
incapable of furnishing for himself. After a company has been 
induced to enter into the territory to give service, it is too late 
to consider this preliminary problem. 

On reason and on the experience of this Commission, there- 
fore, it would seem that the belief of the builders of this line that 
telephone service could be given at a cost of but a few dollars a 
year is mistaken. Perhaps the candid admission of other indi- 
viduals who have constructed a telephone line under similar con- 
ditions and with a like belief, that experience has proved them 
to have been misguided, will be convincing. We quote from a 
letter in the files of the Commission received from the officers of 
an association owning a rural telephone line, and requesting the 
assistance of the Commission in certain difficulties in which the 
company had fallen: 


‘““We were somewhat ignorant ahout cost of building telephone 
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lines when we started and were made to believe we could build 
for $10 each starting with 25 members (each member to buy his 
own phone besides), but before we finished the first outfit one man 
put in $100 in cash and labor, another put in $50 in cash and 
labor, two more put in $25 each, one more $20, and one more 
$15, all the rest paying $10 each. Since starting the first 
system, we have found out that we cannot build lines for $10 for 
each member, and in order not to have the charter members 
build the lines for new members, such new members are required 
to pay in $25 each to build such lines, or else build the stubs of 
lines themselves and pay $10 each for connecting up with 
central.” 

Many similar instances have come under the observation of 
the Commission. In fact it is almost a moral certainty that if 
the builders of the line in question continued giving service, 
their experience would prove the same as that of the writer of 
the letter from which the quotation is taken. We submit that 
the testimony of this gentleman is an apt illustration of the truth 
of the contentions we have made. 

[5] The Grange Hall Farmer Telephone Company, acting 
as an entity distinct from the patrons of the line, has apparently 
discontinued service in accordance with the Commission’s order 
of August 138, 1914. The patrons on the line however, have not 
discontinued its use as a neighborhood convenience. It does not 
appear necessary to issue a formal] order in the case, but merely 
to state a little more definitely the intention of the order of 
August 13, 1914. | 

The use of the line in question must be discontinued, not onl 
as between the patrons connected to it and the Rock Elm central 
office, but as a neighborhood line as well. One month should be 
sufficient time in which to permit the parties now receiving serv- 
ice over this line to make other arrangements for telephone 
service if they desire it. Unless all connections between this 
line and the telephone instruments on the premises of subscribers 
are discontinued within one month from the date of this decision, - 
the matter will be certified to the attorney general for prosecu- 
tion. 

Railroad Commission of Wisconsin, by Halford Erickson, 


Carl D. Jackson, Walter Alexander. 
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WISCONSIN RAILROAD COMMISSION, 


ROY GATES et al. 
v. 
BRIDGEPORT TOLL BRIDGE COMPANY. 


THE PEOPLE OF PATCH GROVE and Vicinity 
v. 
BRIDGEPORT BRIDGE COMPANY. 


Valuation — Rate-making purposes — Effect of purchase price. 

1. In determining the fair value of the property of a public serv- 
ice corporation for rate-making purposes, the Wisconsin Commission 
will not claim a lower value on the property than it otherwise would 
by reason of the fact that the owners paid very little for it. 


Bridges — Toll—Traffic study. 
2. In drawing any conclusions regarding the traffic on a toll 
bridge, the Commission must be guided to a large extent by the geo- 
graphical location of the bridge with relation to its patrons. 


Return — Operating expenses = Toll bridge — Damage to personal in- 
juries. 
3. In a toll-bridge rate inquiry, cognizance must be taken of the 
probability of damage to its patrons, and resultant claims therefor. 


Return — Operating expenses=— Damage to toll bridge — Extraordi- 
nary losses. 

4. Losses due to the extraordinary conditions that surround the 
operation of a toll bridge, which can hardly be foreseen, must be 
given some consideration in determining the rate of return to be al- 
lowed. 


Return — Income — Toll bridge — Rental value of house of toll mas- 
ter. . 
: 5. The rental value of a dwelling necessary for the accommoda- 
tion of the gateman or toll master of a toll bridge, and occupied for 
the owner of the bridge, should be considered as part of the bridge 
income, the value of the house having been allowed as part of the 
value of the bridge property. 


Depreciation— Annual allowance—Toll bridge. 

6. An annual allowance of $1,050 for depreciation was made in 
the case of a toll-bridge property, the composite life of which was 
estimated at twenty-five years, and the present value of which was 
fixed at $23,831, and this allowance was held to be conservative 
when consideration was given to the fact that contingencies and losses 
due to extraordinary causes might occur at any time. 


Return — Toll bridge — Inadequacy. 
7. A return of 4.6 per cent on the present value on a toll bridge 
is inadequate where the interest rate on the best security is from 6 to 
P.U.R.1915E. 
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7 per cent in the vicinity, and the hazard of the bridge investment is 


great. 


Discrimination — Toll-bridge rate—Stock buyers—Rural = mail 
routes. 

8. In formulating a schedule of rates for a toll bridge which was 
receiving an inadequate return on its investment, it was held that 
public stock buyers, allowed to pass free of charge, should be as- 
sessed at the regular rates, and that rural mail routes should be 
assessed either at single-horse vehicle rates, or team rates, unless a 
yearly contract basis, open to all users, is agreed upon. 


[August 18, 1916.) 


Compraint as to excessive rates for toll bridge, and as to in- 
adequate service; complaint as to service dismissed ; bridge oper- 
ation found to produce inadequate revenue; company authorized 
to establish certain multiple ticket rates, in order to eliminate 
discrimination in favor of certain patrons; existing rates other- 
wise to remain in effect. 

The appearances are set out in the opinion. 


By the Commission: Complaint in the matter of Roy Gates 
et al. v. Bridgeport Toll Bridge Company was filed with the Com- 
mission May 28, 1914, the complainants being farmers resident 
in the town of Bloomington, Grant county, Wisconsin. The 
respondent, the Bridgeport Toll Bridge Company, owns and 
operates a toll bridge across the Wisconsin river at Bridgeport, 
Crawford county. The complainants allege: 

1. That the toll is excessive, particularly the rate of 25 cents 
one way or 50 cents for round trip for a team of horses. 

2. That delays are frequent, due to the gate being closed and 
the operator not on hand. 

On July 1, 1914, H. Lathrop & Sons, owners and operators of 
the Bridgeport toll bridge, submitted a statement signed by thirty- 
eight merchants, farmers, stockbuyers, salesmen, ete., of Patch 
Grove, Millville, Bloomington, Bridgeport, Bagley, Prairie du 
Chien, and Plattsville, as follows: 

“To whomsoever it may concern, and to the Railroad Commis- 
sion of Wisconsin in particular: 

“We the undersigned, who frequently cross the Wisconsin 
river bridge at Bridgeport, hereby certify that we have experi- 
enced no difficulty or delay on account of gates being closed and 
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no one in charge of same, as has been, or may have been, alleged 
by certain parties whose names are unknown to us.” 

On September 11, 1914, a second complaint filed on behalf of 
the people of Patch Grove and vicinity was received at the Com- 
mission’s office. 

These complainants allege that the toll of 50 cents round trip 
per team is excessive, and that the approaches and the bridges are 
in poor and dangerous condition, and not sufficient to accommo- 
date the traveling public safely. 

It appears from an examination of the various complaints and 
statements that certain signers, inadvertently perhaps, signed 
both the latter complaint and the statement submitted by 
Mr. Lathrop. 

The following toll rates, which are posted at the north end 
of the bridge, are, with two exceptions, the lawful rates of the 
company on file with the Commission :— 


Attomobile: swisieseeaet ie ion lees ieee Bas Saw ses Hae ee eels 50 cents 
NOLOGY CIES: (ic s06ssa seo eisiaice-Ce ee s Va es RR eae 4 eae RRR Tes 25 cents 
Single NOrse Tig csc icwice wench soe aware ens Beet ea ees 25 cents 
Horseback Tider sy jostns S50 Wee ied Gis heals aw aw ae Males eae eee se COUES 
(Above classes return free within 24 hours.) 

Two-horse team, one WAY ......... ce ce eee ee eee eee eeteetene Oe » cents 
Led: NOPS6 3552.60 64a wks eases Use a wee Nios oe seer emnees 10 cents 
BiCV ClO: 33s soar site sane ie ile a ate aes tree tae a iw Oe ails Wide Gre alaie aces 10 cents 
POOt~ PASACNIE! sissies edt Reinke wwe PERE CA Ce wew Soe RAN Aes sia salen 5 cents 
Cattle: per head: 3 25-s0sidescceteesees tes one ceeiuaie cde soee dane 5 cents 
Sheep.per head .iviwcssip ase sed tas wee sees oe seth e se eases 3 cents 
Swine. per NEM: cuics ss g:s06 owes Meh ae Aaa wane ear eedenen 3 cents 
Special rates—cordwood— per cord (round trip) ......ccseeeeces 35 cents 

S100 bicheta: <.1)-0.0ta nonenos aos dnoaueaiasoeeeuas $35.00 
Rural delivery mail rig (round trip) ............ccccccucvecees 25 cents 
Stock buyers (Public) ..... ces ssccceces ener cesses ecseccenes Free 


Hearing was held at the office of the Railroad Commission in 
the capital at Madison, on September 11, 1914. Mr. H. Lathrop 
appeared for the respondent. There were no appearances for 
petitioners. 

From the testimony introduced at the hearing and from data 
submitted by the utility in connection with this case, as well as 
from the report of the Commission’s engineer, a number of facts 
which have a bearing upon the case have been obtained. 


History. 


It appears that the “Prairie du Chien Bridge Company” was 


incorporated under chapter 143 of Private and Local Laws of 
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1855. Section 8 gave the company power to construct the neces- 
sary road on both ends leading to the bridge, and a definite width 
of right of way of 24 feet is mentioned. 

The original act was amended by chapter 32 of Private and 
Local Laws of 1856, § 7 of chapter 143 being changed to read: 

“The said bridge shall not be less than 20 feet wide—shall 
have a double track for wagons, a good substantial railing on 
both sides, and embankment and slough bridges from the south 
bank of the river to the high ground on said bank.” 

Chapter 183 of Private and Local Laws of 1866 also amended 
preceding acts, including among other things the following state- 
ment: 

“The property and franchise of the Prairie du Chien Bridge 
Company having been sold pursuant to a judgment of the circuit 
court of Grant county, and John Lawler and Geo. M. Dickinson 
being now owners thereof, they and their associates and suc- 
cessors are hereby created a corporation and body politic, under 
the name and style of the Grant & Crawford County Bridge Com- 
pany.” 

In this amendment the capital stock was limited to $100,000. 

Mr. James Smith, it appears, was the next owner. The ab- 
stract of title indicates that the bridge changed hands about 1866 
for a consideration of $10,500, but just what property was in- 
cluded in this transfer is uncertain. The present owners pur- 
chased the property in March, 1912, from Mr. J. A. Bieloh, 
who had operated it about ten years, the deed covering the toll 
road and bridge, the house at the north end of the bridge, and 
“that part of the land upon which said house stands now owned 
by said J. A. Bieloh.” 

The practical application of the factors which must be con- 
sidered in this case does not involve intricate or impracticable 
procedure. The bridge is no longer a mere local utility, but is 
far reaching in its influence on travel. The fact that this bridge 
is the only one across the Wisconsin river between Prairie du 
Chien and Boscobel, a distance of approximately 25 miles, makes 
it of considerable importance, not only to residents throughout 
the surrounding territority, but to tourists as well. 

No bridge: is permanent, and the fact that it requires con- 


tinuous upkeep should impress upon the bridge officials the ne- 
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cessity for making adequate financial provision to care for the 
bridge, no matter what its cost or the efficiency of its construction. 
Respondent, it appears, from an inspection May 25, 1915, is 
endeavering to maintain the Bridgeport bridge in as good a con- 
dition as is possible with a wooden bridge of this nature. 

By means of a theoretically perfect system of rates, each 
patron of the bridge would be charged an amount exactly pro- 
portional to the actual total cost of service rendered. This Com- 
mission has pointed out in its earlier decisions that items of cost 
may be divided into two general classes; namely, fixed charges, 
which are the direct result of the jnyestment required, and op- 
erating expenses, which are incident to perform the required 
‘service after the investment has been made. For the purpose of 
this case, a separation of the expenses to classes as noted above 
is not deemed necessary. 


Value. 


A tentative valuation of the property of the Bridgeport Bridge 
Company to be considered in this case has been made by the Com- 
mission as of August 10, 1914. In this valuation the cost of 
reproducing the property and its present value are estimated to 
be as follows: 





Cost to | Present 
Reproduce.} Value. 











Toll road and bridged os. 55 <i wid cess shared we ee ss $35,193 $22,431 
TIOUBE: ios S 5 ch ESO ONS Ee COENEN Oe ek 1,500 1,200 

That portion of the land on which the house stands 
that is owned by the bridge company ............. 200 200 
DOCG) oes se Sie eeskaadaseare eee ceweek $36,893 $23,831 


Testimony indicates that in the past the bridge property has 
been more or less in the hands of speculators who have held it 
for short times, with the result that they expended as little as 
possible upon its upkeep during the periods of their ownership. 
The present owners contend that the bridge is not a toll bridge in 
the sense that such term is generally used, but in reality consists 
of four bridges with an accompanying fill of about $ mile. In 
connection with the tentative valuation, the Commission has 
outlined the following summary of the elements included in the 


bridge property: 
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1. A wooden truss swing draw span .........csceececescvees 115’ 0” 
2. - “fixed span on masonry piers .......ecceces 157’ 0” 
3. & 8 66 6c 66 6¢ 6 PSS, foe Nia ota ihe eae 165’ 6” 
4. “ = ble: trestle: No.2. 6 6ceiede ta eee ees a siewseesce 327’ 0” 
Ds ATA OME TUE oe ee os. 2 aso evo G WIRE WL Gi Go ORE OR wes 180’ 9” 
6. A wooden pile trestle No. 2 ..........c.ccccccnccvcvecces 266’ 7” 
A OREO TUS soe Sci ace Suc eased oteeuts ad Os eta CaS WAI es Saat 951’ 8” 
8. A wooden pile trestle No. 3 ......... ge eesecceass con awe bans 196’ 10” 
OAM COPCN TE? siti Oscis vce ad co de Se ae DAS Fe SE OS ROR 919’ 6” 
10. A wooden pile trestle No. 4 cc... ccc cc ccc ccc ce ccc cccccece 69’ 6” 
Ll, Am earth: fill <@bout - 56 sceveecaw ke see bacerdae es Oi baw enee wee 448’ 8” 

TOte), “ADOUE - v.66 Wo visa Sed ae Seek MA eee ewe seh oe 3,800 feet 


Respondent’s representative stated that the property could not 
be built for less than $60,000, and that on a conservative es- 
timate it is now worth $25,000, and that the present owner had 
purchased the property, at the time of a flood, when the owner 
evidently feared the entire works would be destroyed, for the sum 
of $6,000, but that he immediately found it necessary to expend 
over $1,000 in repairs, thus increasing his investment to over 

7,000. 

The present condition of a large portion of the property is fair 
or good, new flooring and timber bents having been placed in 
the early summer (1915), but a portion of the bridge must be 
rebuilt before many years. Assuming a present value of $23,831, 
when the property which must be replaced in a few years is 
deducted, it is found that only about $8,000 of property can be 
utilized in such reconstruction a8 must occur. 

The details of a bridge are extremely important factors in the 
strength and life of the structure, particularly the end connections 
of the members. The three long spans and their piers are ap- 
parently good for some time to come, although it is impossible, 
of course, to determine the exact number of years of life left in 
them. The trusses themselves, especially in the covered portion 
of the bridge, are in good condition, showing little sign of decay. 
The exact life of timber is comparatively great under such con- 
ditions as obtained in the covered portion of the bridge. As noted 
by the Commission, the condition of the river piers will probably 
determine when the piers shall be rebuilt. The piers holding 
the superstructure, with proper maintenance, however, will be 
serviceable for some years. The scouring action of the river 


around the pier foundations is hard to determine at this time, 
P.U.R.1915E. 
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but it is prevalent to the extent that a large amount of riprap is 
required each year for protection purposes. 

It is estimated that, if parts of the bridge are not rebuilt with- 
in the next ten years, maintenance and renewal outlays somewhat 
as outlined below will probably be necessary. 


1. Surfacing roadway or embankment .........ccceccsecscecssces $1,300 
2; Renewing “trestles | sii sesigiaeinacce's gore ard desta Cae ee videeieo wee = 4,370 
3. Repairs to covered span .....cccccccccccccccecccserssesccccs 2,100 
4. Repairs to Graw ‘apan® os seen tise. 6846 oy ke ceeaw eee ee eae 370 
5. Renewing oak flooring plank on bridges and trestles three times 3,823 





Assuming that the above items are prorated over the period, 
the average expenditure per year will be less than $1,200. 

It is a misfortune that both repair and travel statistics are kept 
in such a way that it is usually impossible to determine whether 
continuous or periodic repairs, taking into consideration the 
character of the traffic, are more economical on a bridge. The 
annual cost of good bridges is not yet appreciated by most people. 
This actual annual cost is very largely a matter of maintenance, 
and it is remarkable that so little thought is given to what bas 
been called ‘“‘preventative maintenance.” 

This expression can be made clear by an illustration. If a 
wooden bridge like the one at Bridgeport is allowed to go without 
repainting until the timbers are covered with a dead coating and 
the paint on the trusses, bridge house, etc., shows flakes and bare 
spots, the wood will have deteriorated in many places, especially 
at the joints. If the paint is renewed with sufficient frequency, 
the wood is preserved and the bridge is kept in bette. condition 
with little or no more expense than is needed for good work at 
longer intervals. The draw span at Bridgeport shows this de- 
teriorated condition in certain members, due to lack of this main- 
tenance. 

[1] That the bridge was in a badly deteriorated condition at 
the time of its acquisition by the present owners appears evident 
from the data available. In a former toll-bridge case investi- 
gated, it has been held doubtful by the Commission whether a 
utility is entitled to a return upon the cost new of a plant in the 


above condition, and for which the present owners could not 
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have paid an amount approximating the Commission’s “present 
value,” if reasonable business judgment were exercised. 

The statement that “the primary basis of any calculation as to 
the value . . . must be the money actually invested by the 
owners” cannot, it is believed, be interpreted to mean that when 
a man purchases a property which, due to peculiar circumstances, 
is in a precarious situation, for an amount which is only about 
one quarter its appraised value, that he shall be limited to a 
return upon only the money actually paid by him for the prop- 
erty, and not upon a reasonable present or depreciated value. 

The figures of the tentative valuation as compiled by the Com- 

mission have been carefully analyzed and checked on a thorough- 
ly balanced basis, and there seems to be no question that the fair 
value of the property is at least as great as its present physical 
value. Nor can the fact that the present owners paid but very 
little for the property when the same was purchased in any man- 
ner compel a lower valuation under the provisions of the law. 
All the property used and useful for the convenience of the pub- 
lic must be valued by the Commission. The law says nothing 
about deducting the value of property owned by the company but 
which originally cost it little or nothing. This Commission has 
previously discussed this point in a number of decisions, excerpts 
from which follow: 
- “For the purposes contemplated here, the Public Utilities law 
does not inquire into the manner in which property of utility 
corporations devoted to the public use was originally obtained, 
whether by purchase . . . . [or] gift . . . . The 
law simply compels the Commission to value this property and to 
consider this valuation in taking official action with respect to 
rates and service.” Tighe v. Clinton Teleph. Co. 3 Wis. R. C. R. 
117-126 (1908). 

The Commission has discussed the appreciation element in 
making appraisals in the following citation: 

“As the cost of reproduction of a plant usually plays per- 
haps the most important part in determining its value, it is more 
than likely that the owners would have to bear losses in case 
land and other property had depreciated instead of appreciated. 
It would seem only just that the rule should work both ways. 


Appreciations in value of the kind in question .. . are 
PUR.MISE 39 
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generally acknowledged as rightfully belonging to the owners of 
the property which has thus risen in value.” State Journal 
Printing Co. v. Madison Gas & Electric Co. 4 Wis. R. C. R. 501, 
579 (1910). 

As evidence of the fair value of the property in this case, the 
investment made by the present owner does not seem to be con- 
trolling. 


Traffic Study. 


To make a proper rate adjustment in this case, it is necessary 
to have rather definite information as to the amount and character 
of the traffic over the bridge. The traffic census should determine 
the kind of traffic and also furnish a means, if possible, of esti- 
mating future traffic. 

Records kept by the bridge tender which show the number of 
vehicles, teams, etc., passing the bridge each day, have been 
examined for one year, a period considered long enough to fur- 
nish dependable data for this investigation, and to show whether 
there are wide variations in the amount of traffic from day to day. 
An examination of data taken from the record for the two weeks 
from each of the months January, April, July, and October, 
1914, shows that the traffic in winter 1s much lighter than in the 
summer in certain respects, but the average of all classes remains 
about the same. The following table shows the summary of the 
principal items noted in this analysis: 








= 

~i a Pe = 

Average Per Day. Bes 3 a-| 33 2 

tan. | Apr. | guy. | oe | Ess] 25 g | gee 

an r g : 

prs | daly. | Oct | RSS| een | Bes 
2 horse vehicles..| 14 13 73 16 12 4,750 | $2,375.00 
Automobiles .... 2 1 9 3 4 1,800 900.00 
1 horse vehicles. . 53 23 44 24 34 1,500 375.00 
Pedestrians ..... 2 1 1 1 1 400 40.00 
Horse and rider..}..... [| ..... | -.0c0e | oeccce | ee eecs 165 41.25 
Lied: NOrees sc s5 soi o'seed Pewee) be oe | eee asses 130 13.00 
SWine = ciccs ctw aaeeS, | he She llwstentee has See eee es 100 3.00 
CRUG sixcio ieee es i626.2 | eawwie | berets eed baa eae: 300 15.00 
Motorcycles 20...) ecee- | cccee | ccecee | cecece | vceees 25 6.25 
Bicycles eeceoecaeenen fF woven | eevee: | se eeere | sevens | ce evene 10 1.00 








Ave. daily reseipts | $9.66 | $8.10! §10.27/$1079] $9.71] Total—$3,769.60 
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In general, two horse vehicles make up about 59 per cent of the 
vehicle traffic, and automobiles are second with 22 per cent. 

[2] Topographical conditions along a stream like the Wiscon- 
sin vary sufficiently to affect greatly the bridge problems of the 
different parts of the state, so that the traffic data and expenses 
of one bridge are hardly comparable with those of another. The 
character of the country surrounding Bridgeport has considerable 
influence on the amount of traffic crossing the bridge. It appears 
that there is a rough or rugged, hilly country on the south side of 
_ the river and a hamlet of about three hundred on the north. In 
drawing any conclusions, then, revarding the traffic, we must be 
guided to a large extent by the geographical location of the bridge 
with relation to its patrons. : 

Those patrons who come to Bridgeport only five or six times 
a year do not feel like buying a hundred trip ticket at $35. It 
appears probable that in some cases throughout much of the terri- 
tory naturally tributary to Bridgeport residents trade at other 
towns for the reason that they object to the bridge toll, notwith- 
standing that many commodity prices are lower there than in 
near-by towns. Testimony was introduced at the hearing with 
regard to the possible increase in traffic which improved and 
cheaper service would bring. It was asserted by respondent that 
although a large area lying south of the Wisconsin river is served 
by this bridge, the increase in traffic from this section alone, by 
reason of such reductions, would be slight. 

This toll bridge, however, is on the “Lake-to-River Road” from 
Milwaukee to Prairie du Chien, and although other traffic has 
‘remained about the same, showing a slight increase or decline 
depending upon the markets and the crops raised and the general 
tone of business, automobile traffic has inereased somewhat the. 
past year according to statements brought out at the hearing, due 
to the use of: this road by tourists. This main line trunk road 
between the middle west and eastern points which is now prop- 
erly marked for tourist traffic will undoubtedly be used more ex- 
tensively in the future than has been the case in the past. With 
the continued improvement of this road, some sections of which 
are still in poor condition, this route will undoubtedly develop 
in popularity, though not as greatly as other routes which cross 


other toll bridges in the south central part of the state. 
P.U.R.1915E. - 
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There has lately been a movement towards the building of a 
bridge across the Wisconsin river at Wauzeka. The attitude 
taken there towards the establishment of this bridge appears to be 
favorable, as such a proposed bridge would result, among other 
things, in a saving of several miles of distance over bad or in- 
different roads for a considerable community. The respondent 
in this case presented a statement regarding this proposition, 
alleging that the commercial interests of Bridgeport and of the 
toll bridge would thus,be materially damaged. This proposed 
bridge, if built, will be about 11 miles above Bridgeport, and, 
would undoubtedly take away some of the patronage of respond- 
ent’s bridge. Just what percentage would be affected, however, 
we cannot tell. 


Accidents. 


[3] At the time of this investigation the record of only one 
personal accident claim arising from the use of the bridge could 
be found. This occurred in 1912, during the period Mr. Bieloh 
owned and operated the toll bridge. This claim was settled for 
$200. 

Claims against bridge companies may be divided into three 
classes: (a) For loss or damage to the load carried, (b) for in- 
jury or death, and (c) for damages to property. Such expenses 
which may occur at any time may often amount to a substantial 
percentage of the total operating expenses of the bridge, and are 
expenditures for which no return can be figured. 

The Commission, in making an investigation of the rates of 
such public utility, must take cognizance of the probability of 
damage to the patrons and the resultant claims. When repairs 
are being made to the bridge, such as the replacement of planks, 
guard rails, substructure, ete., accidents are very likely to happen, 
as past experience has proved in the operation of many such 
bridges. 

[4] Of accidents to the bridge itself there have been many. 
In 1906, 133 feet of the pile trestle just south of the covered 
bridge was carried out by ice, requiring an expenditure of about 
$2,000. The draw which was weakened was rebuilt the following 
vear at a cost of about $1,700. Mr. Bieloh further reports that 


during his ownership at every period of high water it cost from 
P.U.R.1915E. 
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$200 to $400 to repair grades. Bank protection is a continual 
source of expense for upkeep. Ice breakers must be replaced 
frequently, or more serious accidents may result to the bridge. 
One toll bridge in the state was partially destroyed by a tornado. 
A covered wooden bridge, too, is liable to the further hazard of 
fire. The excessive scouring action of a flood may undermine the 
stone piers. Many of these contingencies, while not likely to 
happen, result from extraordinary conditions which can hardly 
be foreseen, and must be given some consideration in determining 
the rate of return to be allowed. 

Complaint is made by respondent that at various times patrons 
run teams across the bridge, contrary to law, disregarding the 
signs at either end of the bridge, which call attention to the 
penalty for driving faster than a walk. Teams, droves of sheep, 
cattle, and swine, etc., if crossing on the run or at a trot, specially 
on bridges of light construction, will cause the same to vibrate 
much more than if the passage is slow, and if continued mav 
eventually cause the collapse of the structure. The theory that 
much damage may be caused by fast motor traffic, due to the 
impact lent by the bounding motion of the machine, appears well 
founded, the rolling action of the wheels at the speed now em- 
ployed for self-propelled traffic being no longer true rolling, but 
more in the nature of a rhythmical percussive action, the wheels 
striking the roadway at regular intervals. This is especially true 
when passing over worn planking. The impact of blows, even 
when lightly dealt, if continued, will cause intense wave deforma- 
tion, so that heavy stresses will be thrown on the supporting 
members, and unless they are sound, and even then the chance of 
rupture remains, disaster may result. This subject is too im- 
portant to be lightly regarded, and if the warning posted is to be 
of any value it should be heeded by all patrons of the bridge. 
Violators should be prosecuted notwithstanding that such acts 
may cause much personal animosity. 

Respondent holds that the foregoing hazard should be con- 
sidered in passing upon the equitableness of the toll rates. No 
report is at hand giving the safe live load for the structure at 


Bridgeport. 
P.U.R.1915E. | 
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The wide variation in the traffic from day to day results in re- 
ceipts fluctuating from $1.50 to $48 per diem, while the receipts 
from month to month, however, are more uniform, the average 
for twenty-eight months having been $304.21. 

For the period April 1 to December 31, 1912, the total receipts 
were $2,727.40. For the year 1913 the receipts totaled $3,726.- 
69, and for the period January 1 to July 31, 1914, they 
amounted to $2,063.83. Redistributing these earnings in order 
to get two complete fiscal years, it is noted that for the year ended 
June 30, 1913, $3.697.63 toll was collected, while for the follow- 
ing year ended June 30, 1914, $3,749.04 toll was collected, the 
average of the two years’ receipts being $3,723.34. 

[5] To the receipts from tolls we have added the rental value 
of the house occupied by Mr. Lathrop, estimated to be about 
$144 per year. It is necessary to have a dwelling near the bridge 
for the accommodation of the gateman or toll master, hence this 
house, although detached, is considered really a part of the bridge 
property. 

The annual receipts are then summed up about as follows: 





From, tole sucsscauas siGeretecewsaieye tessa taeswe sans ss Secs $3,723.34 
WYOM: DOUSC: aise hie Seek SEES EONS 2 Sees Rees Ceeie eee Ss 144.00 
From telephone lines—allowance ....-......... 0c ee cceecercccees 12.00 

| $3,879.34 


A representative of respondent testified that the company can- 
not afford to reduce the toll for the reason that it is compelled to 
do considerable. work upon the so-called “Bridgeport Hollow 
Road” at various times in order to retain traffic. This road, it 
appears, extends around the foot of a bluff, and being usually 
neglected by the township through one end of which it passes, it 
becomes so bad that it is almost impassable, cutting off traffic 
from the bridge. It is true that bridge officials are charged with 

the responsibility of providing safe traffic arteries both on the 
bridge structure and its approaches, but in this instance it ap- 
pears to us, however, that the expense incurred for this work, 
although small, should not be borne by the respondent, but should 
be paid by the town. A compromise, however, has now been 
effected by the interested parties, so that each will stand a part 


of the expense of putting this road in good condition. 
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The waterway traffic does not at present require the opening 
and closing of the draw of this bridge. It is doubtful if the 
mechanism of the draw under present conditions will be used as: 
often as once a year, so that no delay to vehicle traffic by oper- 
ation of this equipment is anticipated. Delay due to other causes 
is discussed later. 


Expenses. 


For various reasons the Commission has not until this time 
formulated annual report blanks for such toll-bridge utilities as 
are now included under the jurisdiction of the Commission, and 
hence we have no reported expenses available. Such expenses as 
have been noted cannot be accepted for purposes of this case 
without being tested very carefully in accordance with the experi- 
ence of other companies somewhat similarly situated, or with 
other data bearing upon the situation. Unfortunately the greater 
portion of the data at hand is so incomplete that it is practically 
impossible to estimate expenses with any degree of assurance as 
to the accuracy of the results. 

One man is employed to collect tolls during the day, and Mr. 
Lathrop attends to such duties at night. The annual operating 
expenses as estimated from such data as we have available are ap- 
proximately as follows: 





Expenses. : 
Gatemen: 25608 hh Se eas $1,095.00 
MGS» chee eps ele dine hath ale aba es OEE MESES Ma Oe ae Sales 18.25 
MAINECHANCE. «o:550/o ln on 8 beclereeok 20 ele eGR Hee ee ae owes 500.00 
ABBUTONCO? ocak ch bee PE e ks EA OMNES WEES CAH ORL awe es weer 37.50 
LOCA! “A DOVE 2.0.0 6.9 Sa 8 eek 6s ba SENOS SESS Re ew tals $1,650.75 


[6] To the above expenses must be added allowances for taxes, 
depreciation, and interest on the investment. Testimony pre- 
sented at the hearing held in connection with this case indicates 
that the taxes will amount to about $75 per year. The composite 
life of the property is estimated at twenty-five years. Adequate 
allowance for depreciation will not be less than $1,050 per year, 
which appears conservative when consideration is given to the 
fact that contingencies and losses due to extraordinary causes 
may occur at any time. 

Respondent submitted an estimate of the annual operating ex- 


penses of the bridge property, differing in certain particulars 
P.U.R.I915E. 
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from the Commission’s statement. Respondent’s exhibit is as 
follows: 


Annual Operating Expenses. 








WO COll MON oc be soe s See el eae as ot awe eee eerealen $1,095.00 
RepGire: i.e 6w eoG ses cies ee a ea Shes Sk O Ne ee wA a Wawa e wine Weedless 500.00 
INSUFANCE® 66 5:da ss aoe Sis Swe WS 4 eee SSE Ose ace BR tS ee ws 37.50 
LOtal -QDOVG ise si soc RE eee awa a eee ee Heese Caeses $1,632.50 
ENCS?) 55:0 circ oe SKS Ee ORs GN EER Ak wee at Oe eee Se $ 75.00 
Sinking fund for rebuilding ...............c.eeeeeres ht acevanel arate - 1,000.00 
Interest: (8% On: $7,000) aisaoi Gene eka eee ew esenet ween 560.00 
Total Cx pense: i550 ewin essa is tse d edb bee haw Eee $3,267.50 
Respondent’s estimated annual receipts ............ceccccescees $3,650.00 
- t * EXPENBES 2. .c cee ee rece cecc cece 3,267 .50 

. Excess of estimated receipts over expenses .........seeeees $382.50 


[7] The average amount available for interest and profit 
under the Commission’s estimate is about $1,052 per year when 
we do not take into consideration an allowance for general super- 
vision. The rate of return upon a reasonable earning value of 
the property of $23,000 is only 4.6 per cent, assuming $1,052 
available for this purpose. Such a return of 4.6 per cent on a 
valuation of $23,000 cannot be called excessive, especially when 
it is considered that the amount available for interest and profits 
is partly a matter of estimate. Throughout the period of the life 
and development of enterprises such as this toll bridge, great 
risks have been incurred. Probably, viewing the past and con- 
sidering both the failures and successes of such enterprises, the 
capital invested has received a smaller total profit than in the 
average of mercantile, commercial, manufacturing, or trading 
enterprises. 

Money loaned on real estate in the vicinity of this bridge 
brings from 6 per cent to 7 per cent on the very best of security, 
hence a return on bridge property, taking into consideration the 
dangers connected with it, of less than this amount cannot be 
considered excessive. Taking into account the hazard of 

--wooden-bridge construction and the possibility of failure due to 
ice, floods, fire, etc., and the contingencies of operation and main- 
tenance for the risk involved, such a return as respondent is now 
receiving is inadequate. 

That such bridges as the one we are concerned with in this case 


have been one of the great factors in the development of certain 
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sections of this country cannot be disputed. There. are extensive 
sections of this state which require the services of such com- 
panies, and which, without them, would be at a great disad- 
vantage as compared with more favorably situated sections. 

[8] An examination of the rate schedule shows two discrepan- 
cies which would seem to require some change. Public stock 
buyers, now allowed to pass free of charge, must be assessed the 
regular rates. The rural mail routes ought to be assessed either 
the single horse vehicle rate or team rate, unless a yearly contract 
basis open to all users is agreed upon. Rural mail contracts 
usually contain a statement, it appears, as follows: ‘Acceptance 
of this proposa! is effective from the date of it, and the rate 
named will be continued in force until changed or the service is 
discontinued.” 

In determining a schedule of charges to meet the needs of a 
toll bridge, and to obtain them from those who are largely re- 
sponsible for the greatest wear and tear, it may be that a general 
and graduated axle-weight tax, to apply to all vehicles, might be 
formulated. In the instant case, however, the absence of a traffic 
survey made for the purpose of securing the necessary data upon 
upon which to base such rates, has precluded the introduction of 
such a schedule. 

While it is not believed equitable to make any material hori- 
zontal reduction in rates at this time, it appears to the Commis- 
sion that some consideration might be given to the use of. 
multiple trip tickets. The scale of prices for different classes of 
consumers at Bridgeport, however, does not appear unreasonably 
adjusted. The following table suggests a number of multiple 
trip tickets which it might be advisable to issue. This outline 
is, however, only tentative, as much of the necessary data to sub- 
stantiate the establishment of such rates is not available. and we 
do not believe we should order the establishment of multiple 


ticket rates except as stated in the order: 
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Motor c cles 


Automobile Bicycle 
'| Two Horse Vehicles | O2¢ Horse Vehicles Led Horse 
Rate } One Rate | One Rate One 
per Way | Total per Way | Total r Way | Total 
Ticket | Rate | Cost. | Ticket | Rate | Cost. | Ticket | Rate | Cost. 
Crs. Cts. Cts. Cts. Cts. Cts. 
100 Round Trip 
Tickets .... S5¢ ia $85.00 20 10 | $20.00 — _ _ 
50 *‘ “ 37 1 18.50 21 103 10.60 — — ie 
5B * as 40 20 10.00 22 11 5.50 18 9 4.50 
0 2 “ 45 223 4.500 2A 12 2.40 —_ _ — 
j Ce ss 50 25 50 25 12% 25 20 10 rt) 
Service. 


Complaint has been made that the service is poor, due to the 
gate being frequently closed and the operator not at hand. Off- 
setting this complaint is a statement by an equal number of 
patrons, alleging that service has been satisfactory. Our in- 
vestigation discloses few delays due to absence of the operator. 

The tolls are collected at the north, or Bridgeport, end of the 
bridge. As noted, one man is employed to collect tolls, and he is 
on duty about ten hours per day. Mr. Lathrop or his son collects 
the toll] when the gateman is off duty. The regular gateman, 
when there are trains at the railway station, closes the gate and 
sometimes helps the agent, as it is impossible to cross the bridge 
when trains are in, due to the fact that the railroad passes in 
front of the Bridgeport end of the bridge, effectually blocking 
all passage. It appears that on an average about 16 trains a day 
pass this point, the majority of which stop, so that as a matter of 
safety the gate must be kept closed. This procedure, we believe, 
should be continued. 

In certain instances the occasional absence of the bridge tender 
from his post, usually in the early morning or in the evening. 
causes some slight delay to the traffic. At night the usual prac 
tice is to close the gate from which a pull wire leads to a bell at 
Mr. Lathrop’s house. Any one who wishes to pass may either 
ring the bell or call out. As arranged at present the pull wire 
is not readily found, and there is no sign advising strangers of 
the proper procedure at night. Most people, it appears, call 
instead of ringing. Mr. Lathrop maintains that at night the 
noise of vehicles crossing the bridge from the south always 
awakens him, so that he is able to reach the gate almost as soon 
P.U.R.1915E. / 
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as the vehicle itself. No order regarding service appears neces- 
sary. | 

It is therefore ordered that the respondent, the Bridgeport Toll 
Bridge Company, shall establish and place in effect the follow- 
ing multiple trip ticket rates open to all patrons desiring to use 
such tickets. 





Motor Cycle, 

















Automobile j : 
1 Horse Vehicle | Bicycle, 
2 Horse Horse and Led Horse. Pedestrian. 
Vehicle. Rid Rate. 
Rate. ider. Rate. 
Rate. 
200 Round Trip Ticket $60.00 _—_—— —_—— 
100—is % * 35.00 $20.00 
50 * be “ 20.00 10.50 
2 * * 2 11.25 5.50 $4.50 $1.25 





It is further ordered that all other rates remain as at present, 
except that discrimination must be discontinued. 

This order shall take effect and be in force on and after 
October Ist, 1915. | 

Railroad Commission of Wisconsin, by Halford Erickson, 
Carl D. Jackson, Walter Alexander, Commissioners. 


WISCONSIN RAILROAD COMMISSION, 


CITY OF GREEN BAY 
v. 
BAY SHORE STREET RAILWAY COMPANY et al. 


Rates — Street railways — Transfers. 

1. Two street railway companies operating within a city were 
ordered to establish a joint fare of 5 cents for the transportation of 
passengers within the city limits, by giving and honoring free transfers, 
upon a finding by the Commission of a public need for free transfers, 
and that such requirement would not so unduly reduce the earnings of 
the companies as to be unjust to them or as to be against the public 
interest. 

Bates — Street railways — Apportionment of revenues arising from 
carrying transfer passengers. 

2. Upon directing the establishment of a joint 5 cent fare with- 
in the city limite, by giving and honoring free transfers by the two 

P.U.R.1915E. 
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street railway companies operating in the city, the Commission or- 
dered that the entire fare receipts from transfer passengers should 
be given to the one company upon finding that the average distance 
traveled on its lines by transfer passengers would be much greater, 
and that the maximum distance a transfer passenger could ride on 
the line of the other company was about five blocks; that it is not re 
quired by its franchise to furnish free transfer privileges while the 
other company is required to do so; and that it furnishes the power, 
equipment, operators, etc., for the operation of the other companr 
for a compensation that is barely adequate to cover the cost of the 
service rendered, and that the award of the entire transfer fare re 
ceipts would tend to equitably adjust matters. 


[August 20, 1915.] 


Petition by the City of Green Bay for the establishment 
of a joint 5 cent fare within the city limits by two street rail- 
way companies operating in the city by giving and honoring 
free transfers over the lines of the other company; order grant- 
ing the establishment of such rate and awarding the entire fare 
receipts from transfer passengers to one company. 


By the Commission: The petition in this matter was filed 
by the common council of the city of Green Bay, by Wm. Cook, 
city attorney, June 21, 1915. The prayer of the petition is in 
substance that the Commission order the respondent companies, 
each of which operates a street railway within the city of Green 
Bay, to establish, by the giving of free transfers, a joint fare 
of 5 cents for the transportation of passengers within the city 
limits. 

The petition alleges, more fully, that the Wisconsin Public 
Service Company is a corporation operating street cars on Main 
street and other streets in the city of Green Bay. That the 
Bay Shore Street Railway Company is a corporation operating 
a street railway line in the city of Green Bay from the inter 
section of Twelfth and Main streets, where it connects with the 
line of the Wisconsin Public Service Company, northerly along 
Twelfth street to the city limits, a distance of about five blocks, 
and thence for about a mile and a half beyond the city limits 
to a summer resort known as Bay View Beach. 

That the common council of the city of Green Bay, on Jar 
uary 18, 1909, adopted an ordinance granting an indeterminate 


permit to the Bay Shore Street Railway Company to construct 
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and operate such street railway, and that the said company did 
construct and is operating such street railway. That by the 
ordinance the Bay Shore Street Railway Company is required 
to operate on an hourly schedule from May 15th to September 
15th of each year. That among other matters contained in the 
ordinance of January 18, 1909, there is the following provision : 

“Section 12. The said Bay Shore Street Railway Company 
shall charge a 5 cent fare on its line to and from Bay Beach, 
except that persons taking the cars of said company at any 
place within the city limits, and going to any other point within 
the city limits, will be given a transfer to the Green Bay Trac- 
tion Company’s line, and persons taking the cars of the Green 
Bay Traction within the limits of said city and going to any 
point on this company’s line within the city limits will be given 
a transfer by said traction company to the cars of said Bay 
Shore Street Railway Company without extra charge.” That 
the Wisconsin Public Service Company has succeeded to the 
Green Bay Traction Company named in the ordinance. 

That the cars of the Bay Shore Street Railway Company 
have been operated since May 15, 1915, but that neither com- 
pany has issued transfers in accordance with the provisions of 
the ordinance. That the section of the city along the line of the 
Bay Shore Street Railway Company is quite thickly populated, 
that many of the residents of this section work at places reached 
by the lines of the Wisconsin Public Service Company, and 
that such persons would be greatly convenienced by transfers 
between these lines. That irrespective of the ordinance quoted. 
the lines of the respondent companies are so closely connected 
that passengers should be permitted to ride anywhere within 
the city over either or both lines for the sum of 5 cents, and that 
the refusal of respondent companies to issue transfers to such 
passengers is unreasonable and unjust. 

No forma] answer was filed. 

There appeared to be no dispute between the parties as to the 
facts, nor any desire on the part of respondents to contest the 
issuing of such order as the Commission might deem proper in 
the premises, and as the parties desired to avoid the necessity of 


a hearing and desired to expedite the issuing of an order in 
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the matter, they all joined in waiving a hearing and submitting 
a stipulation of facts. 

The stipulation, in addition to substantiating the matters set 
forth in the petition, stated among other things that the line of 
the Bay Shore Street Railway Company was constructed under 
the provisions of the ordinance of January 18, 1909, heretofore 
noted, but that the Wisconsin Public Service Company ‘never 
consented to the passage of the ordinance, nor was it consulted 
by the city in regard to any -invasion of its rights by the pas- 
sage of the ordinance. 

It was further stipulated that the rendering of reasonably 
adequate service by the Bay Shore Street Railway Company 
required that passengers of such railway riding wholly within 
the city limits should be given transfers permitting a ride any- 
where within the city for the sum of 5 cents, and that transfers 
should be issued and honored by each of respondent companies 
to and from passengers riding wholly within the limits of the 
city of Green Bay in continuous passage. 

[1] The question is therefore presented whether the Com- 
mission should order the giving and honoring of free transfers 
by the respondent companies, so that passengers desiring to ride 
wholly within the limits of the city of Green Bay on the street 
railway lines of the respondent companies may do so for a single 
fare of 5 cents. ‘The situation is similar to that presented in 
the case of Neenah v. Wisconsin Traction, Light, Heat & P. 
~ Co., 6 Wis. R. C. R. 398 (1911). In that case the Commission 
ordered the establishment of a joint 5 cent fare. The reason- 
ing there advanced in the main applies here. In the present 
proceeding, further, the respondents recognize the public need 
for free transfers, and do not desire to contest their establish- 
ment if the Commission should consider it to be desirable. 

Without entering in any detail into an examination of the 
effect of such a transfer privilege on the financial condition of 
respondents, it may be stated that there is no appearance that 
it would so reduce the earnings of the companies as to be unjust 
to them or as to be against the public interest. 

It is therefore the opinion of the Commission that the re 


spondent companies, having refused and neglected to grant and 
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honor free transfers good for a continuous ride anywhere with- 
in the city of Green Bay, should be required to 80 do. 

With the establishment of the transfer privilege, the question 
arises of how the fares collected from passengers using transfers 
shall be apportioned between respondent companies. By the 
stipulation of the parties the Commission is requested to provide 
for such apportionment in case the petition for the transfers 
should be granted. | 

[2] The stipulation represents, as noted, that the Bay Shore 
Street Railway Company was constructed under an ordinance 
requiring free transfers, but that the Wisconsin Public Service 
Company never consented to such ordinance. The stipulation 
further states that the respondent Bay Shore Street Railway 
Company is without electric power to operate its line, and that 
it has not sufficient equipment or employees to render adequate 
service to the public, and that in view of these facts, out of 
deference to public opinion, the Wisconsin Publie Service Com- 
pany has entered into a contract with the Bay Shore Street Rail- 
way Company, a copy of which is annexed to the stipulation, to 
furnish the latter with power, equipment, operators, etc. The 
stipulation continues that the consideration provided by this 
contract to be paid to the Wisconsin Public Service Company 
for such services is barely, if at all, adequate to cover the cost 
of the service rendered, and that it leaves little or no profit to 
the Wisconsin Public Service Company. It is stipulated that, 
in view of these services rendered by the Wisconsin Public Serv- 
ice Company for such small compensation, and of the franchise 
requirements under which the Bay Shore Street Railway Com- 
pany was constructed, if the Commission should order the giving 
of transfers it would only be just that the Bay Shore Street Rail- 
way Company should carry passengers transferred from the 
Wisconsin Public Service Company without charge therefor, 
and that, on the other hand, the latter company should be paid 
5 cents by the Bay Shore Street Railway Company for every 
passenger transferred from said company and carried by the 
Wisconsin Public Service Company. 

The apportionment, between the carriers concerned, of reve- 
nues arising from the carrying of transfer passengers, is pri- 
marily a matter for the carriers to settle, and in the absence of 
P.U.R.1915E. 
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an appearance that the public interest is adversely affected the 
wishes and beliefs of the carriers should be respected. Both 
companies herein concerned, and the petitioner, have stipulated 
that in their belief the Wisconsin Public Service Company now 
receives barely adequate compensation from the Bay Shore 
Street Railway Company for services rendered to the latter, and 
they all agree in advising that the fares be apportioned with the 
view of remedying this situation. 

An investigation of the terms of the contract between respond- 
ents, and of other facts connected therewith, leads us to believe 
that the compensation provided to be paid to the Wisconsin 
Public Service Company for its services to the Bay Shore Street 
Railway Company may well be as contended above. The sug- 
gested apportionment of fare receipts would undoubtedly tend 
to remedy this situation. It should also be noted in support of 
the suggested division of fare receipts that the maximum dis- 
tance a transfer passenger could ride on the line of the Bay 
Shore Company is but about five blocks, and the average ride 
would be less, while the average distance traveled on the lines 
of the Wisconsin Public Service Company would probably be 
very much greater than this. For the reasons urged, and 
others, it will be ordered that the entire fare receipts from trans- 
fer passengers shall be given to the Wisconsin Public Service 
Company. 

It is therefore ordered that the Bay Shore Street Railway 
Company and the Wisconsin Public Service Company discon- 
tinue their present practice of each charging a fare of 5 cents 
for one continuous passenger ride wholly within the city limits 
of the city of Green Bay on the street railway lines of both com- 
panies, and that they substitute in place thereof a system of 
transfers whereby any passenger taking the cars of either com- 
pany at any place within the said city limits shall, upon the 
payment of a 5 cent fare, be entitled to a continuous ride any- 
where within the said city limits over the lines of both respond- 
ent companies. 

It is further ordered that the Wisconsin Public Service Com- 
pany retain the full amount of all fares received by it from 
passengers, to whom it shall issue transfers as herein ordered, 


and that the Bay Shore Street Railway Company shall pay to 
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the Wisconsin Public Service Company the sum of 5 cents for 
every transfer issued by the Bay Shore Street Railway Com- 
pany and honored and accepted by the Wisconsin Public Service 
Company. 

The respondents shall comply with this order within twenty 
days after service thereof. 

Railroad Commission of Wisconsin, by Halford Erickson, 
Carl D. Jatkson, Walter Alexander, Commissioners. 





NEW JERSEY COURT OF ERRORS AND APPEALS. 


CITY OF PASSAIC 
v. 
‘BOARD OF PUBLIC UTILITY COMMISSIONERS et al. 


CITY OF PATERSON 
v 


BOARD OF PUBLIC UTILITY COMMISSIONERS et al. 
(— N. J. —, 95 Atl. 127.) 


Oertiorari — Gas — Rate order — Review on merits. 

1. Certiorari is the proper remedy of municipalities to obtain 
relief from an order of the Public Utility Commission fixing the rate 
to be charged the public for gas, where they claim that the rate fixed 
is too high; and the court should determine the question on the 
merits. 

Appeal and review — Reversal— When remand unnecessary. 

2. Upon the reversal of a judgment dismissing the petition of a 
city in certiorari to review the order of a Public Service Commiasion 
upon the ground that certiorari was not the proper remedy; it is not 
necessary to remand the case to the lower court for findings of fact, if 
the petition of the city alleging that the rates fixed were too high 
was heard together with a petition of the gas company that the same 
rates were too low, and the court thereupon made findings of fact 
which revealed ita view that the rate was substantially correct on both 
sides. | 

Valuation — Capitalized earnings as basis. 

3. A Commission, in allowing in a rate case a return of 8 per 
cent upon a certain valuation, does not really fix a higher valuation 
because of the fact that the income produced by the 8 per cent re-. 
turn will be capitalized in the public markets at 5 per cent in dealing 
with securities, where the 5 per cent capitalization is based on an un- 
regulated rate. 


[June 21, 1915.} 2 
P.U.R.1915E. 40 
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REHEARING on appeal by municipalities from a judgment of 
the Supreme Court dismissing their writs of certiorari as not 
being the proper remedy to obtain relief from an order of a 
Public Utilities Commission fixing the rates to be charged the 
‘public for gas by a public utility company; judgment reversed 
and order affirmed on the certiorari prosecuted by the cities. 

The judgment of the supreme court affirming the order on a 
writ of certiorari prosecuted by the utility was affirmed on a 
rehearing on the appeal by the utility, — N. J. —, LRA. —, 
ante, 251, 94 Atl. 634. For former opinion on which rehearings 
were given, see — N. J. —, L.R.A. —, 92 Atl. 606. 

Appearances: George L. Record (Edward: F. Merry and 
Albert O. Miller, Jr., on the brief) for appellants; Frank Ber- 
gen and Thomas N. McCarter (Robert H. McCarter and R. V. 
Lindabury, on the brief) for appellees. 


Per Curiam: 

The decision rendered on the appeal of the Public Service Gas 
Company, affirming the judgment of the supreme court for the 
reasons stated in the opinion of that court (84 N. J. L. 463, 
87 Atl. 651), closes the record before us upon the writ of cer 
tiorari sued out by that company. 

[1] Two other records, however, are still before us for dis- 
position in this litigation. They embody the judgments of the 
supreme court dismissing the writs of certiorari sued out by the 
cities of Paterson and Passaic, and the appeals from the judg- 
ment of dismissal in each case. The claim of these cities in 
those cases was that the rate fixed by the Board was unreason- 
ably high; the gas company, resisting this, maintained that it 
was not. The supreme court, as will appear by its reported 
opinion, refused to consider this question on the merits, taking 
the view that the only form of action was mandamus, and that 
even that remedy was inapplicable, as it would amount to dic 
tating in advance to an inferior tribunal what judgment it 
should pronounce. 84 N, J. L, 465. On the former hearing 
we assented to that view. Further consideration leads us to the 
conclusion that it was a mistaken one. 

When the litigation, consisting of three separate actions, is 


analyzed, it will appear that the gas company on the one hand, 
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in its suit, challenged the determination of the Board as having 
fixed an unjust and unreasonable rate in that it was too low; 
while the two cities, in their separate and independent actions, 
challenged it as fixing a rate claimed by them to be unjust and 
unreasonable in that it was too high. Each party was entitled 
to a formal determination of the claim advanced by it. The 
Judgment on the claim of the gas company in its suit was no ad- 
Judication of the claim of the cities in their suit. Their posi- 
tion will be made clearer if it be assumed that the gas company 
had accepted the rate fixed by the Board. Looking at the history 
of the litigation, we find that the company was charging a rate 
fixed by itself; the cities complained to the Board that it was 
much too high to be just and reasonable. The Board awarded 
part of their claim and denied the rest. They were then in the 
‘position of a plaintiff who has obtained judgment for part, 
but not all, of what he claimed, and is legally aggrieved by a 
denial of the remainder. They were as much entitled to chal- 
lenge the determination of the Board as if it had sustained the 
company’s rate without modification. We think, therefore, that 
the supreme court should have judicially determined the cases 
presented by the writs of the cities on their merits; and.if it 
adjudged the rate not unreasonably high, it should have af- 
firmed the order on the writs of the cities; if it found that the 
rate in fact was unreasonably high, its duty was so to declare, 
and to set aside the determination of the Board, at least so far 
as it involved a finding that the 90-cent rate was not too high, 
and remand the matter to the Board for further hearing and 
determination. 

(2] The question remains as to the disposition of the present 
appeals. Our view being that the dismissals by the supreme 
court were erroneous, the judgments on the city writs must be 
reversed ; and if the supreme court had not considered the facts 
and expressed its views fully thereon, it might perhaps be neces- 
sary to remand the case to that court to the end that it should 
find the facts, as in the first instance it should do. But in the 
present litigation, taken as a whole, the facts have all been 
found. The petitions of the cities were heard and decided te- 
gether by the Utilities Board; the certioraris, three in number, 


were heard and decided together by the supreme court; and, 
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having before us the opinion of that court in which the facts are 
fully found for the purpose of the company’s certiorari, it 
would be a work of supererogation and a waste of time to re 
quire that court to repeat what it has previously found on 
precisely the same evidence in a cause to which these same 
litigants are parties. We therefore treat the findings of the 
supreme court for the determination of the gas company’s case 
as its findings in the cases now before us. 

Turning, then, to the opinion of the supreme court, it will be 
seen that that court considered somewhat exhaustively, and pro- 
nounced its finding of the facts involved in, every point made 
by the cities on their appeals. This is the case with respect to 
limiting value to cost of reproduction (84 N. J. L. 475); value 
derived from consolidation of plants (84 N. J. L. 477); total 
value of tangible property (84 N. J. L. 476); allowance of 30 
per cent for going value (84 N. J. L. 476-479); franchise, 
which the supreme court disallowed (84 N. J. L. 482); good 
will, which the Board rejected; rate of return, which at no 
stage of the case has been seriously questioned, the Board having 
fixed 8 per cent and the cities inclining toward 7 per cent, but 
expressly conceding in their brief that some discretion must be 
exercised by the Commission; and outstarding securities, as to 
which the opinion of the supreme court is as favorable to the 
cities as could be asked (84 N. J. L. 482-485). The treatment 
of these phases of the case by the supreme court reveals plainly 
the view of that court that the valuation was substantially cor- 
rect on both sides, the rate of return fair, and the resulting rate 
to consumers fixed by the Commission fair both to the company 
and to the consumers. In that view we concur. | 

[3] An additional point was raised at the reargument, to wit, 


‘that as the Commission allowed the company a return of 8 per 
cent on a valuation of approximately $5,000,000, and it ap 


peared that the public markets would capitalize this income at 
5 per cent in dealing with the securities, the real value set by the 
Commission is $8,000,000. But the evidence relating to 5 per 
cent capitalization, as counsel admit, is based on an unregulated 
rate, and not a regulated one, and is therefore of little or no 


value in an inquiry of this character. 
P.U.R.1915E. 
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The judgments of the Supreme Court brought up will be re- 
versed, and on the certioraris prosecuted by the cities the order 
under review will be affirmed. 





CALIFORNIA RAILROAD COMMISSION, 


FRANK TURNBULL COMPANY 
v. 
SWEETWATER WATER COMPANY. 


[Decision No. 2644; Case No. 472.] 


Service — Power of Commission — Compulsory taking over of water 
system. 

1. The California Commission is without power to compel a water 
company to take over and operate a system serving a territory which 
it does not hold itself out to serve. 

Service — Adequacy — Water supply to distributing company. 

2. A water company which has merely contracted to deliver water 
in wholesale quantities to the pipes of another company will not be 
compelled, at considerable expense by way of pumping or other device, 
to furnish the latter company a better service than is provided for 
direct consumers on other parts of its own system. 

Service — Water — Extension. of service to territory of distributing 
company. 

3. A water company which is unable to supply an adequate quan- 
tity of water to another company to which it has contracted to deliver 
water at wholesale will not be ordered to extend its system into the 
territory of the distributing company, where the supply of water does 
not justify the extension of its system to territory nearer at hand, and 
where there would be no just reason for granting the extension in the 
one case and denying it in the other. 


[July 30, 1915.J 


REHEARING upon an order granting the application of the 
petitioner to compel the defendant to purchase its plant; re- 
versed and application dismissed. 

Appearances: Edgar A. Luce and Harrison G. Sloan for 
complainant; Hunsaker & Britt, A. H. Sweet, and F. S. Jen- 
nings for defendent ; Johnson W. Puterbaugh for National City ; 
F. B. Andrews for Chula Vista. 


Edgerton, Commissioner: This is an application for rehear- 


ing made by Sweetwater Water Company, defendant. 
P.U.R.ID15E. 
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The Commission heretofore made its order to the effect that 
defendant, Sweetwater Water Company, accept the offer of Frank 
Turnbull Company to convey a small water distributing plant 
located near the city of San Diego, and after such conveyance 
said defendant was ordered to operate this plant and to accept 
and serve as its own consumers, the consumers located on the 
Turnbull system. 

A hearing on this application was had, evidence was intro 
duced, and arguments made, and the matter is now submitted. 

I joined in the order complained of, but upon more mature 
reflection and consideration of this case, I am convinced we 
should recede from the position taken therein, and the Commis 
sioner who wrote the decision on the former application agrees 
with me in this position. 

[1] I believe that the only power of the Commission in the 
premises is to order Sweetwater Water Company, defendant, 
to produce better wholesale service at the point of delivery into 
the pipes of the Turnbull company, or to extend its own system 
into the territory covered by the Turnbull company, and there 
upon to serve the Turnbull consumers directly from its own 
system. I do not believe this Commission has power to compel 
defendant to accept a conveyance of the Turnbull system and 
thereupon to operate it. 

{2} The evidence makes it clear that defendant, Sweetwater 
Water Company, has never obligated itself to do more than to de- 
liver water wholesale at a designated point into the pipes of the 
Turnbull company. In fact, the evidence shows that the defend- 
ant has, with great care, safeguarded itself against any claim 
that it had agreed to furnish the territory covered by the Turn- 
bull system with water direct. 

The service furnished the Turnbull company appears to be as 
good as is possible under all the circumstances, unless defendant 
were compelled to go to a very considerable expense by way of 
pumping or other device, to increase pressure at the point of 
delivery. If defendant were compelled to do this it would mean 
that a better service would be compelled to be given the Turnbull 
company than is provided for the direct consumers of defendant 
on other parts of its system. Therefore, I do not believe that 


the defendant should be ordered to improve this service. 
P.U.R.1915E. 
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[3] To adopt the other alternative of ordering defendant to 
extend its system and service into the territory now served by 
the Turnbull company would open the way to immensely in- 
crease the territory to be served by defendant’s plant, as there 
are many thousands of acres located as close or closer to de- 
fendant’s system than the Turnbull company lands, and if ex- 
tension be compelled to this property, no just reason could be 
given for refusing an extension to large amounts of other prop- 
erty. 

When it is remembered that this Sweetwater system, accord- 
ing to the testimony in this and other matters before the Com- 
mission, is taxed by existing consumers and those who have the 
right to demand water from it almost to capacity, it does not 
seem just or safe at this time to order any extension of appli- 
cant’s system. 

The cities of National City and Chula Vista intervened in 
this proceeding at the hearing, and protested vigorously against 
any new consumers being taken on by defendant, Sweetwater 
Water, Company, because it was insisted that new consumers 
would deplete or endanger the supply of present consumers. _ 

The evidence shows that the consumers on the Turnbull - 
system do not get good or adequate service, but I believe the full 
responsibility for this situation rests upon the Turnbull com- 
pany. It laid out this tract of land, made its contract for the 
delivery of water wholesale with the defendant company, in- 
stalled its own water distributing system, and sold a part of its 
land to people who made their homes thereon, undoubtedly be- 
heving that the water supply would be adequate. 

It will be possible for the Turnbull company, by the expendi- 
ture of a comparatively small sum of money, to erect a tank to 
provide a water supply for the people whom it has induced to 
locate on its lands, and this I believe to be its duty. 

I recommend that the order heretofore made be annulled and 


the complaint herein be dismissed. 
P.U.B.1915E. 
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CALIFORNIA RAILROAD COMMISSION, 


IN RE CASTRO POINT RAILWAY & TERMINAL COM- 
PANY. 


[Decision No. 2646; Application No. 1721.] 


Public utilities — Ratlroads — Quarry line. 

1. A corporation authorized to construct 2 miles of railroad from 
@ quarry to a connection with a belt-line railroad in a city, and used 
for the purpose of carrying passengers to a ferry, but chiefly to carry 
shipments of rock from the quarry bunkers, is a public utility within 
the juriadiction of the California Commission. 

Security issues — Construction of railroad — Good faith. 

2. Upon application for authority to issue capital stock to repay 
advances made for the acquisition and construction of a railroad from 
certain quarries to a point of connection with another road, and to 
provide funds for the completion thereof, an objection having been 
made that the company was not proceeding in good faith, but merely 
for the purpose of condemning certain wharfage property, such issue 
was authorized, provided that none of the stock should be issued until 
the company should have completed all or a substantial unit of its pro- 
posed land, and should have secured from the Commission a supple- 
mental order approving the same and determining the amount thereof, 
it appearing that, although the road would not pay a return upon the 
investment for some time, it would be considerable benefit to the quar- 
ries interested. 


[July 31, 1915.} 


AppriicaTion of the Castro Point Railway & Terminal Com- 
pany for an order authorizing the issuance of 890 shares of 
capital stock at the par value of $100 per share to repay moneys 
advanced to the aggregate of $39,473.18, for the construction of 
a railroad and to provide for its completion; granted upon con- 
dition that the company demonstrate that it is proceeding in 
good faith. 

_ Appearances: McCutchen, Olney, & Willard, by F. P. 
Griffiths, for applicant; Reed, Nusbaumer, & Bingaman, by 
E. Nusbaumer, for Richmond Wharf & Dock Company, Inter- 


vener. 


Loveland, Commissioner: This is an application of Castro 
Point Railway & Terminal Company for authority to issue 890 


shares of capital stock of the par value of $100 per share, for the 
P.U.R.1915F. | ; 
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purpose of discharging certain outstanding indebtedness, and 
to provide funds for the construction of railway facilities. 

Applicant was incorporated under the laws of the state of 
California on August 26, 1911, for the purpose of constructing 
approximately 2 miles of railroad from a point near San Pablo 
quarry to a connection with the Richmond Belt Line Railway 
Company, near Winehaven. All of the above-described route 
lies within the city limits of Richmond, Contra Costa county, 
which city, by ordinance No. 255, adopted March 25, 1912, has 
granted the railway company a fifty-year franchise for the con- 
struction of its line. 

At the present time the company has laid about 1,000 féet of 
track, which is now used by San Francisco-Oakland Terminal 
Railways to carry passengers to the ferry of the Richmond & 
San Rafael Ferry & Transportation Company, and to take ship- 
ments of rock from the quarry bunkers. | 

Applicant states that it has acquired all of the necessary right 
of way for its line, excepting a smal! piece of land which may 
not be needed in case the Richmond Belt Line Railway makes 
certain changes in its right of way. 

Up to May 1, 1915, the applicant states that the total cost of 
its line was the sum of $50,123.46. It has an authorized cap- 
italization of $100,000, divided into 1,000 shares of the par 
value of $100 per share, of which 110 shares are now outstand- 
ing. It has issued no bonds, notes, or other evidence of indebted- 
ness. 

The purposes of the present issue are to repay Blake Brothers 
Company for advances in the sum of $18,403.07; to repay San 
Francisco Quarries Company for advances in the sum of $21,- 
070.11; and to pay an obligation to its attorneys, McCutchen, 
Olney, & Willard, in the sum of $490. The balance of the pro- 
ceeds the company intends to use in repaying advances made sub- 
sequent to May 1, 1915, and to provide for new construction. 

At the hearing of this application Richmond Wharf & Dock 
Company appeared in intervention, its interest arising from the 
fact that the railway company has acquired two parcels of land 
belonging to the dock company under condemnation proceed- 


ings. An order in these proceedings was entered by the superior 
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court of Contra Costa county on August 19, 1913, and the 
matter is now on appeal to the supreme court. 

[1] The principal point raised by the interveners was that 
the railway company was not a public utility and that the Com- 
mission was, therefore, without jurisdiction. There is no merit 
in this contention. 

Applicant states that it is the intention to issue the stock here- 
in applied for to Blake Brothers Company, or to some individual 
member of the firm, and that it is their intention to hold this 
stock, and not to resell the same to the public. The advances 
heretofore made for the railway have been by Blake Brothers 
Company or the San Francisco Quarries Company, which is 
controlled by Blake Brothers Company. 

It is estimated that for the present, traffic will consist chiefly 
of rock shipments from the quarries controlled by Blake Broth- 
ers Company. At the present time such rock as is shipped from 
these quarries by rai] passes over the lines of the San Francisco- 
Oakland Terminal Railways, and shipments are accordingly 
limited by the freight franchises of this company. 

Applicant asserts that the contemplated connection with the 
Belt line will give it outlet over both the Southern Pacific and 
the Atchison, Topeka, & Santa Fe railways. Applicant hopes 
that eventually new industries may be attracted to the section of 
the bay shore served by its lines, and additional business result 
therefrom. 

The present output of the quarries which the line will serve 
is approximately 180,000 vards a year. Witness for the appli- 
cant stated that this output would probably be increased 50 per 
cent with adequate railway connections. 

[2] At the hearing of the application of Castro Point Rail- 
way & Terminal Company for authority to enter into an agree- 
ment with Charles Van Damme for the use of a wharf (appli- 
cation No. 1738), Richmond Wharf & Dock Company again 
asked for permission to protest against the issue of stock applied 
for in the application herein. It was thereupon stipulated that 
Richmond Wharf & Dock Company should be given an oppor- 
tunity to present such additional evidence as it had to offer in 
the form of a written statement, to which Castro Point Railway 


& Terminal Company would be given an opportunity to reply. | 
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This statement and the reply thereto have been filed. Briefly, 
the arguments presented by Richmond Wharf & Dock Company 
are :. 

1, That this stock should not be sold to the public, as it has no 
assets behind it; 

2. That Castro Point Railway & Terminal Company is not 
proceeding in good faith; 

3. That no need exists for the proposed line of the railway 
company ; 

4. That the amount of stock asked for would be insufficient 
to build said line; 

95. That the cae could never pay expenses; 

6. That the San Pablo Quarry Company’s business is ade- 
quately served by existing facilities; and 

7. That the whole scheme of the Castro Point Railway & 
Terminal Company was launched for the purpose of acquiring 
certain property of Richmond Wharf & Dock Company. 

In answer to this statement the railway company replies: 

1. That it is not the intention to sell this stock to the public, 
and that Blake Brothers Company will consider the tnvestment 
good by reason of added value to lands and in the increased 
facilities for quarry output; * 

2. That the railway company has already demonstrated its 
good faith by laying 1,000 feet of track and doing considerable 
cutting and filling ; 

3. That the proceeds from the present issue will be sufficient 
to build a line to the proposed extension of the belt line railway ; 

4, That the promoters have frankly stated that they do not 
expect immediate dividends upon this stock at present; 

5. That at the present time the quarry company can only ship 
by rail over the lines of the San Francisco-Oakland Terminal 
Railways; and 

6. That the condemnation of the property of Richmond 
Wharf & Dock Company was only an incident in connection with 
its larger plans. 

After a consideration of the evidence submitted by the appli- 
cant and after due consideration of the points raised by the 
intervener, I am of the opinion that the application for issue of 


stock as herein requested should be granted. I believe, however, 
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that Castro Point Railway & Terminal Company should first 
demonstrate that it will proceed with the construction of a serv- 
iceable line, and I shall accordingly make the issue of this stock 
dependent upon the completion of all or substantial units of the 
line which Castro Point Railway & Terminal Company proposes 
to bud. 

This will work no hardship upon the applicant if it pro 
ceeds with the construction of its railway in good faith. for the 
reasons that all of the advances for the railway are being made 
by Blake Brothers Company, or the Sap Francisco Quarries 
Company, which is controlled by Blake Brothers Company. 

The railway enterprise is to be controlled by Blake Brothers 
Company, and when the advances have been sufficient to enable 
the railway to complete a substantial unit, this Commission will 
issue its supplemental order, so that the railway may then issue 
to Blake Brothers Company enough stock at par to cover such 
advances, 


* CALIFORNIA RAILROAD COMMISSION. 


IN RE IMPERIAL GRAIN & WAREHOUSE COMPANY. 
{Decision No. 2648; Application No. 1789.] 


Security issues — Purpose — Rebuilding of warehouse destroyed by 
earthquake. 

Securities should not be issued to provide funds to rebuild a ware 
house destroyed by an earthquake, since this is not a capital purpose 
for which stock may ordinarily be issued under the terms of the Cali- 
fornia Public Utilities act. 


[July 31, 1915.] 


ArpLicaTion for permission to issue 75 shares of capita! 
stock at the par value of $100 per share, proceeds to, be used for 
the purpose of constructing a new warehouse and repairs to ex- 
isting warehouses. Authority granted to issue 65 shares of 
stock to be sold at not less than par, proceeds to be used for en- 
larging existing warehouse and building new warehouse; denicd 
so far as the proceeds from proposed issue were to be used from 
for repairs. 


Appearances: Albert M. Norton for applicant. 
P.U.R.1915E. 
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Loveland, Commissioner: This is an application of Impe- 
rial Grain & Warehouse Company for authority to issue 75 
shares of its capital stock for the purpose of providing funds for 
additions and betterments, as hereinafter set forth. 

At the present time applicant operates eight warehouses in 
the counties of Los Angeles, Imperial. and Riverside. All of 
its outstanding capital stock, amounting to 419 shares out of a 
total authorized issue of 1,000 shares, is owned by Newmark 
Grain Company. The latter company formerly owned certain 
of the warehouses now operated by applicant. It sold its inter- 
ests to Imperial Grain & Warehouse Company under an order 
of this Commission dated July 13, 1914. 

The purposes for which applicant proposes to issue this stock 
are the rebuilding of a warehouse at El] Centro, destroyed by 
earthquake; enlarging of warehouse, at Calipatria, and building 
of warehouse at Rockwood, all in Imperial county. The esti- 
mated cost of these improvements is $6,000. The balance of 
the proceeds from the sale of stock applicant intends to apply to 
other improvements not yet fully determined upon. 

Witness for applicant stated that proper warehouse facilities 
in Imperial county have been lacking, and that there is consider- 
able demand on the part of farmers for the construction of new 
warehouses. The company states that it already has stock sub- 
scriptions to the extent of approximately $1,400 from the 
farmers in the Calipatria district, and that it expects about an 
equal amount of subscriptions in the Rockwood district. The 
stock not sold to farmers will be taken by Newmark Grain Com- 
pany. . 

Applicant’s annual report to this Commission for the year 
ending December 31, 1914, shows that the company has no bonds 
or notes outstanding. Its net operdting revenues for the same 
period amounted to $1,165.37 and since the report was rendered 
the company has declared a dividend of $2.75 on each share. 

A summary of the company’s balance sheet as of December 31, 
1914, is as follows: 


Assets: | 
Property account ........... ccc se ceccaseeas ..+. $41,893.24 


Due from Newmark Grain Company ............. 1,172.11 
————__ $43,065.37 
Liabilities: 
Capital stock ......cccccccccces enc pecece esses $41,900.00 
Undivided proflte cc icciciicsceiesiesc eek ce seu cues 1,165.37 
————_ $43,065.37 


P.U.R.1915E. 
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Applicant represented that it will require approximately $1,- 
000 to rebuild a warehouse at El Centro recently damaged by 
earthquake. As this is not a capital purpose for which stock 
ordinarily may be issued under the terms of the Public Utilities 
act, I recommend that this portion of the application be denied 
without prejudice. The applicant may issue a note for less 
than one year for this purpose, and at the end of the year's 
period may again bring this portion of the application to the 
attention of this Commission. 

After a consideration of the evidence submitted bv applicant 
IT am of the opinion that the request is reasonable, and should 
be granted to the extent hereinbefore set forth. 


Note.—Security issues authorized. 


Security issues have also been authorized in the following cases: 

Arizona.—In Re Verde Tunnel & Smelter R. Co. No. 278, Sep- 
tember 3, 1915, $50,000 capital stock, proceeds to be used for con- 
struction and equipment; In Re Upper Verde Public Utilities Co. 
No. 277, Sept. 3, 1915, $70,000 capital stock to be disposed of at 
par, proceeds to be used for the construction of a water, electric, and 
sewer system. 

Californta—In Re San Francisco-Oakland Terminal R. Co. Appli- 
cation No, 1152, Decision No. 2663, Aug. 4, 1915, permission to 
pledge bonds of the value of $40,000 pending appeal in civil action; 
In Re San Francisco-Oakland Terminal R. Co. Application No. 
1152, Decision No. 2662, Aug. 4, 1915, permission granted to pledge 
18 of its $1,000 general lien bonds during pendency of appeal of 
civil action; In Re Sierra Madre Teleph. & Teleg. Co. Application 
No. 1778, Decision No. 2657, Aug. 3, 1915, permission granted to 
renew five promissory notes aggregating the sum of $8,000 by period 
of not exceeding two years, with interest at not to exceed 7 per cent; 
In Re Happy Valley Land & Water Co. Application No. 1814, De 
cision No. 2692, Aug. 14, 1915, $4,500 promissory note to refund 
outstanding notes. 

Illinots.—In Re Western United Gas & Electric Co. No. 4005, 
July 29, 1915, $135,000 general mortgage 5 per cent bonds to be 
disposed of at not less than 85 per cent of their par value, proceeds 
to be used for construction purposes, all discounts, commissions, and 
expenses to be amortized during the life of the bonds; in Re Nash- 
ville Electric Light Co. No. 4033, July 29, 1915, first and refunding 
‘mortgage to the Union Trust & Savings Bank of East St. Louis, to se- 
cure first and refunding mortgage 6 per cent gold bonds of the sum of 
$50,000, $12,000 of which are authorized to be issued at once, to be 
disposed of at not less than 90 per cent of their par value, proceeds 
P.U.R.1915E. 
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to be used for the construction, extension, and improvement of facili- 
ties, discounts, commissions, and expenses to be amortized out of 
income during the life of the bond; In Re Morrison Teleph. Co. No. 
4069, Aug. 19, 1915, $30,000 common stock to be disposed of at par, 
and proceeds to be used for the construction, extension, improvement 
of, or addition to, its facilities; In Re Mt. Carmel Public Utility & 
Service Co. No. 3122, July 29, 1915, the company was authorized 
to issue $300,000 of its capital stock for the acquisition of the plant 
of the Mt. Carmel Gas & Electric Company sold on foreclosure, and 
to issue its 6 per cent note to the Western German Bank for $50,000 
in payment for certain expenses incurred in connection with the re- 
organization, it being found that the plant charged with said indebt- 
edness of $50,000 was of the fair value of $300,000; In Re Benton 
Southern R. Co. No. 4021, Aug. 9, 1915, $2,500 capital stock to be 
disposed of at not less than par, proceeds to be used for construction 
purposes; In Re Johnston City Southern R. Co. No. 4020, Aug. 5, 
1915, $2,500 capital stock to be disposed of at not less than par, 
proceeds to be used for construction purposes; In Re Fredonia & R. 
R. Co. No. 4019, Aug. 5, 1915, $2,500 capital stock to be disposed of 
at par, proceeds to be used for construction purposes; In Re Herrin 
Notthern R. Co. No. 4025, Aug. 5, 1915, $2,500 capital stock to be 
disposed of at not less than par, the proceeds to be used for con- 
struction purposes. 

Indiana.—In Re Topeka Water Co. No. 1692, Aug. 11, 1915, 
$1,000 common stock to be sold at par, and $4,000 preferred 6 per 
cent cumulative stock to be sold at not less than 94 per cent of its 
par value, proceeds to be used to construct a water plant and sys- 
tem, and to pay the reasonable expenses of incorporation, attorneys’ 

fees, and the expenses incurred in procuring a franchise, the surplus, 
if any, to be carried in the treasury of the company as an operating 
fund. 

Maine.—In Re Bar Harbor & U. River Power Co. No. 59, Sept. 
2, 1915, $23,000 first and refunding mortgage 5 per cent gold bonds 
to reimburse the company for 85 per cent of the actual cost of 
extensions, betterments, and permanent improvements paid for be- 
tween July 1, 1914, and December 31, 1914. 

Michigan.—In Re Cincinnati Northern R. Co. D-959, Sept. 10, 
1915, $500,000 equipment trust certificates to be disposed of at not 
less than 94 per cent of their par value, proceeds to be used in pay- 
ment for equipment; In Re Gratiot County Gas Co. D-793, Sept. 
10, 1915, increase of capital stock from $30,000 to $40,000 and 
authority to issue $20,000 par value corporate bonds heretofore au- 
thorized. Capital stock to be sold at not less than par, and bonds 
at not less than 85 per cent of their par value, proceeds to be used 
in payment of construction of facilities; In Re Detroit, B. C. & W. 


R. Co. D-431, Aug. 24, 1915, $90,000 bonds of the issue of $1,250,- 
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000 authorized October 18, 1912, to be sold at not less than 90 per 
cent of their par value, the proceeds to be used upon obligations in- 
curred in construction of railway from the village of Sandusky to 
the village of Peck. 

Nebraska.—In ‘Re Amherst Independent Teleph. Co. No. 2493, 
Aug. 31, 1915, $200 additional stock for additions and betterments; 
In Re Chapman Teleph. Asso. Application No. 2485, Aug. 21, 1915, 
$30 capital stock, proceeds to be used for betterments. In Re Ulysses 
Independent Teleph. Co. No. 2483, Aug. 19, 1915, $250 stock to 
be sold at par, proceeds to be used for extensions and betterments. 

Ohio.—In Re Cincinnati Northern R. Co. No. 590, Sept. 9, 1915, 
$500,000 equipment trust certificates to be disposed of at not less 
than 94 per cent of their par value, proceeds to be devoted to the 
payment of not more than 90 per cent of the total purchase price of 
certain equipment; In Re Xenia Water Co. No. 582, Sept. 10, 1915, 
$100,000 6 per cent cumulative preferred capital stock to be sold at 
not less than par, proceeds to be used for the construction of a pump- 
ing station, a filtration plant, and a force main; In Re Dayton Gas 
Co. No. 577, Sept. 7, 1915, $140,000 first mortgage 5 per cent bonds 
secured March 1, 1930, to be disposed of at not less than 92 per cent 
of their par value, proceeds to be used for the reimbursement of 
the company for 75 per cent of the sum of $192,346 expended for 
the construction of additions, extensions, and improvements to its 
plant and facilities; In Re Archbold & S. Gas Co. No. 521, Aug. 
31, 1915, $30,000 capital stock to be disposed of at par, the pro- 
ceeds to be used for the construction of a gas main; In Re Trumbull 
Public Service Co. No. 581, Aug. 31, 1915, $144,000 first mort- 
gage 6 per cent gold bonds to be disposed of at not less than 92 per 
cent of their par value, proceeds to be used for reimbursement for 
90 per cent of the sum of $160,207.02 expended from income from 
December 31, 1913, to July 1, 1915, for the construction of addi- 
tions, extensions, and improvements to its plant and facilities; In 
Re Lake Erie & P. R. Co. No. 580, Aug. 25, 1915, $3,540,000 first 
mortgage 5 per cent bonds, the proceeds to be devoted to the acquisi- 
tion of property and refunding of lawful obligations; In Re Cleve- 
land & P. R. Co. No. 574, Aug. 26, 1915, $1,222,050 special guar- 
anteed 4 per cent capital stock, proceeds to be used for the extension 
and improvement of applicant’s facilities and for the maintenance 
of its service; In Re North Western Ohio Light Co. No. 530, Aug. 
24, 1915, $400,000 capital stock and $400,000, 5 per cent first mort- 
gage or first and refunding mortgage, forty year bonds, proceeds to 
be used as the purchase price on certain electric properties acquired ; 
In Re Dayton Power & Light Co. No. 480, authority to pledge pre- 
ferred capital stock to the amount of $120,000 as collateral security 
for loan to be not less than $75,000 pending the disposal of security 


issues of $300,000 authorized May: 24, 1915; In Re Adena, C. & N. 
P.U.R.1915E. 
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A. R. Co. No. 578, Aug. 23, 1915, $1,000 capital stock, proceeds 
to be devoted to the payment of the expenses of incorporation, to 
furnish a working capital to enable applicant to pursue its corporate 
purposes, by the acquisition of property, and the construction, com- 
pletion, extension, and improvements of its facilities. 

Pennsylvania.—In Re Form for Filing Certificates of Notification, 
July 6, 1915, the Commission adopted the following order: “That 
the form of certificate of notification, with the instructions pertain- 
ing thereto, embodied in printed form to be hereafter known as cer- 
tificate of notification for trust certificates, bonds, notes, or other 
evidences of indebtedness, or other securities, a copy of which is now 
before the Commission, be and the same is hereby approved; and 
that a copy thereof duly authenticated by the secretary of the Com- 
mission be filed in its archives in the custody of the secretary, and 
a duplicate thereof in the office of the bureau accounts and statistics, 
and that each of said copies.so authenticated and filed shall be 
deemed an original record thereof. 

“Tt is further ordered that the said form of certificate of notifica- 
tion, with the instructions pertaining thereto, be and the same is 
hereby prescribed for use by public service companies, subject to the 
provisions of the Public Service Company law, approved July 26, 
1913, in filing with this Commission certificates of ‘notification on 
or prior to the date of issuance of any trust certificates, bonds, notes, 
or other evidences of indebtedness, or other securities, payable at 
periods of more than twelve months (not including stocks), and that 
each and every such public service company, its receiver, or other 
officer appointed by any court to have charge of the affaire of such 
public service company, be required to use and set forth the facts and 
information required in the said form, and to follow and obey the 
said instructions in filing certificates of notification on or prior to 
the date of issuance of any trust certificates, bonds, notes, or other 
evidences of indebtedness, or other securities, payable at periods of 
more than twelve months (not including stocks), according to the 
provisions of the Public Service Company law, approved July 26, 
1913, and that copies of the said form be sent to each and every 
public service company upon request. 

“Tt is further ordered that August 1, 1915, be and is hereby fixed 
as the date on which the said form and the said instructions shall 


become effective.” 
P.U.R.1915E. 4] 
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DISTRICT OF COLUMBIA PUBLIC UTILITIES COMMISSION. 


IN RE JURISDICTION OF THE COMMISSION OVER 
MOTOR-BUS LINES AND SIMILAR COMMON CARRIERS. 


{Order No. 160; P.U.C. No. 1417-13.] 


Automobiles—Common carriers — Defined routes — Jurisdiction of 
Commtasion. 

Persons, firma, or corporations operating motor busses or motor 
vehicles along defined routes in the District of Columbia for hire or 
for the transportation of persons are engaged in the business of com- 
mon carriers within the meaning of the Public Utilities law, and are 
therefore within the jurisdiction of the Commission. 


{Auguet 28, 1915.) 


ProcEEeD1nG to determine whether certain classes of motor 
vehicles are common carriers; ordered that operators of such 
vehicles should submit a statement of the number of vehicles 
operated, and, the make, type, and seating capacity of each ve- 
hicle; a statement of the route or routes covered; and a copy of 
the schedule on which the busses are operated. 


Brownlow, Commissioner: Under authority of the law and 
regulations relating to street traffic in the District of Columbia 
(and of licenses duly issued by the Commissioners of the Dis- 
trict of Columbia, certain persons, firms, and corporations have 
undertaken the operation of motor busses and other motor ve 
hicles along certain defined routes in the District of Columbia 
for the transportation of persons for hire. 

It now appears to the Commission that the motor-bus and 
motor-vehicle service has become established as an important 
means of transportation to the public. 

The Public Utilities law defines the term “common carrier” 
as follows: 

“The term ‘common carrier,’ when used in this section in 
cludes express companies and every corporation, street railroad 
corporation, company, association, joint-stock company or asso 
ciation, partnership, and person, their lessees, trustees, or re 
ceivers, appointed by any court whatsoever, owning, operating, 


controlling, or managing any agency or agencies for public use 
P.U.R.1915E. 
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for the conveyance of persons or property within the District of 
Columbia for hire.” [37 Stat. at L. 975, chap. 150.] 

The Commission is of the opinion that this provision of law 
_ includes any person, firm, or corporation operating any public 
motor bus or motor vehicle for hire or for the transportation of 
passengers in the District of Columbia with sufficient regularity 
to enable .the public to take passage therein at any point inter- 
mediate to the stable or stand of such vehicle, or operating such 
vehicle over a route sufficiently definite to enable the public to 
ascertain the streets and avenues on which such vehicles can be 
found en route. 

In pursuance of this opinion and of all the facts developed, the 
Commission decides that the following named persons, firms, or 
corporations, operating motor busses or motor vehicles over de- 
fined routes in the District of Columbia are engaged in the 
business of common carriers within the meaning of the Public 
Utilities law, and are therefore within the jurisdiction of the 
Public Utilities Commission: 

Arlington Barcroft Auto Company, Baltimore & Washington 
Boulevard Motor Company, Inc., Employees of Southern: Rail- 
way Company at Potomac Yards, Va., Mrs. C. M. Singleton 
Jack, Jitney Bus Company, Inc., Thomas M. Nolan, Mrs. Ag- 
nes W. Maher, James M. Swain, Stein, Harris, & Dulcan, Vir- 
ginia Auto Service Company, Inc., Selina M. Wright. 

It is therefore ordered: 

(1) That the above-named individuals and corporations, and 
such other individuals and corporations as now or may hereafter 
engage in the business of common carriers described above, shall 
comply with all the requirements of the Public Utilities law 
applicable to them. 

(2) On or before the 10th day of September, 1915, the said 
persons shall submit the following reports: 

(a) A statement of the number of vehicles operated and the 
make, type, and seating capacity of each vehicle so used. 

(b) A statement of the route or routes covered in each case. 

(c) A copy of the schedule on which the busses are operated. 

(3) That the said individuals and corporations shall submit 
P.U.R.1915E. 
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such other reports, special or periodic, as may now or hereafter 
be required by law or by the orders of the Public Utilities Com- 
mission. 


o 


GEORGIA RAILROAD COMMISSION, 


IN RE ATLANTIC COAST LINE RAILROAD COMPANY. 
[File No. 12331.] 


Commerce — State regulation— Requiring local stop of interstate 
train. 

An order of the Georgia Commission requiring a railroad com- 
pany to stop an interstate train at a small town to accommodate an 
average of one and one-fourth passengers per day using such train 
would be an improper interference with interstate commerce, where 
reasonable adequate passenger facilities are afforded by three trains daily 
of another company, and the stopping of the train would tend to pre- 
vent its meeting the competition of a parallel railroad traversing a 
shorter distance between the same termini. 


{August 5, 1915.] 


Petition of Atlantic Coast Line Railroad Company for av- 
thority to discontinue stopping its passenger train No. 82 at 
Ludowici, Georgia; granted. 


By the Commission: Notwithstanding the protest of citizens 
of Ludowici, and of others, the Commission feels constrained, 
under the facts and the law governing in this case, to grant the 
prayer of petitioner. 

Because of a quite general misunderstanding of the power 
and jurisdiction of the Commission over the operation of inter- 
state trains prevailing in the public mind, the Commission avails 
itself of this opportunity to explain briefly the limitations upon 
its powers imposed by law. 

The train in question is practically a through train operated 
between New York and Tampa. It makes connection with 
steamers at Tampa for Havana, and was primarily established 
for the carriage of through passengers, mail, and express. Its 
run is a long one, with numerous important connections. 

Ludowici is a town of 600 or 700 population, and a junction 
point with the Georgia Coast & Piedmont Railroad. 


About a year ago the Atlantic Coast Line, for the first time 
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since the establishment of train No. 82, began stopping it at 
Ludowici in order to make connection with a passenger train 
then operated by the Georgia Coast & Piedmont. A few months 
since, this connection was broken by the discontinuance by the 
Georgia Coast & Piedmont, with the approval of the Commis- 
sion, of its connecting train, so that Coast Line train No. 82 no 
longer has this connection to meet. 

The Atlantic Coast Line Railroad is closely paralleled from 
Tampa to Richmond by the Seaboard Air Line Railway, and 
the two systems are keen competitors between New York and 
Tampa. The Seaboard is the short-line road, it being 26 miles 
shorter from Tampa to Jacksonville, 13 miles shorter from Jack- 
sonville to Savannah, and 68 miles shorter from Tampa to Rich- 
mond. Coast Line train No. 82, leaving Tampa daily at 9 p. m., 
is opposed by Seaboard Air Line No. 2, leaving Tampa at the 
same hour, and because of its shorter mileage arriving at Jack- 
sonville thirty minutes ahead of Coast Line 82, at Savannah 
thirty minutes, and at Richmond one hour and twenty minutes 
ahead. 

Ludowici has the following north-bound passenger train serv- 
ice, to wit: 


Atlantic Coast Line No. 58 ...ccccccccccccccsccveccesecs at 7:33 a M. 
a“ oD a“ Te ep elabig Gates ue ee se hcee hoa wie “« 7:53 P.M. 
66 “ SS BO cia Grekaee eae base ea weee oe “ 11:08 P. mM. 


—all stopping regularly thereat. 

From August 12 to August 23, 1915, inclusive, the following 
number of passengers boarded the above trains and No. 82 at 
Ludowici: 


No. 58—59 passengers, an average of 4.8 per day. 
oe 6é ‘6 66 8. 6c & 


No. 22—96 

No. 80 4 66 «é 66 6 4 6s «& 

No. 82—15 “ e " ee SE oe 
CONCLUSIONS. 


In the opinion of the Commission a triple daily passenger 
service north bound from Ludowici is reasonably adequate for 
the traffic. The schedules as shown while not perfect, are rea- 
sonably convenient. The number of passengers using No. 82, 
an average of 1} per day, in our opinion is not sufficient to 


justify the compulsory stopping of No. 82, an interstate, heavy, 
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through train, run in keen opposition to No. 2 of the Seaboard 
Air Line, between New York and Tampa, and having the shorter 
mileage. ‘ 

In truth, under the facts as shown in this record, the Commis 
sion is of the opinion that it is without power to compel the stop 
at Ludowici. , 

The law in reference to the stoppage by state authorities of 
interstate trains, where local facilities are reasonably adequate 
for the traffic, is well settled. Only a few citations will be made 
from many adjudications. 

In Chicago, B. & Q. R. Co. v. Railroad Commission, 237 U. 
S. page 226, 59 L. ed. —, P.U.R. 1915C, 309, 35 Sup. Ct. Rep. 
560, the Supreme Court of the United States said: “In review- 
ing the decision we may start with certain principles as estab- 
lished: (1) It is competent for a state to require adequate local 
facilities, even to the stoppage of interstate trains or the re 
arrangement of their schedules. (2) Such facilities existing— 
that is, the local conditions being adequately met—the obligation 
of the railroad is performed, and the stoppage of interstate 
trains becomes an improper and illegal interference with inter 
state commerce. (3) And this, whether the interference be 
directly by the legislature or by its command through the or- 
ders of an administrative body.” 

In Atlantic Coast Line R. Co. v. Wharton, 207 U. S. page 
328, 52 L. ed. 230, 28 Sup. Ct. Rep. 121, the same court said: 
1. “Any exercise of state authority, whether made directly or 
through the instrumentality of a Commission, which directly 
regulates interstate commerce, is repugnant to the commerce 
clause of the Federal Constitution: and so held as to the stop- 
ping of interstate trains at stations within the state already ade- 
quately supplied with transportation facilities.” 2. “Inability 
of fast interstate trains to make schedule, loss of patronage and 
compensation for carrying the mails, and the inability of such 
trains to pay expenses if additional stops are required, are all 
matters to be considered in determining wheter adequate facili- 
ties have been furnished to the stations at which the company is 
ordered by state authorities to stop such trains.” 

In Mississippi R. Commission v. Illinois C. R. Co. 203 U. S. 


page 335, 51 L. ed. 209, 27 Sup. Ct. Rep. 90, the same court 
P.U.R.1915E. 
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said: “While a State Railroad Commission may, in the ab- 
sence of Congressional legislation, order a railroad company to 
stop interstate trains at stations where there is only an inci- 
dental interference with interstate commerce, based on a legal 
exercise of the police power of the state exerted to secure proper 
facilities for the citizens of the state, where the railroad has— 
as in this case—furnished all proper and reasonable facilities, 
such an order is an improper and illegal interference with inter- 
state commerce, and void as a violation of the commerce clause 
of the Constitution.” 

“‘The transportation of passengers on interstate trains as rapid- 
ly as can with safety be done is the inexorable demand of the 
public who use such trains. Competition between great trunk 
lines is fierce and at times bitter. Each line must do its best 
even to obtain its fair share of the transportation between the 
states. . . . A wholly unnecessary, even though a small ob- 
stacle, ought not in fairness, to be placed in the way of an inter- 
state road, which may thereby be unable to meet the competition 
of its rivals. We by no means intend to impair the strength of 
the previous decisions of this court on the subject, nor to assume 
that the interstate transportation, either of passengers or freight, 
is to be regarded as overshadowing the rights of residents of the 
state through which the railroad passes, to adequate railroad fa- 
cilities. Both claims are to be considered, and after the wants 
of the residents within a state or locality through which the 
road passes have been adequately supplied, regard being had to 
all the facts bearing upon the subject, they ought not to be per- 
mitted to demand more, at the cost of the ability of the road to 
successfully compete with its rivals in the transportation of inter- 
state passengers and freight.” | 

The Commission while desirous of consulting, as far as with- 
in its power, the convenience of citizens at Ludowici, has not, 
under the facts in the record in this case, felt that it should pass 
an order violative of the legal rights of the railroad. 

After the hearing in this case had been completed and parties 
dismissed, the Commission received telegrams from interested 
parties asking that the hearing be continued. As the hearing 
had been actually completed when these messages were received, 
P.U.R.1915E, 
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compliance with the request was impossible. The Commission, 
however, gave consideration to these protests in executive session 
subsequently. 





GEORGIA RAILROAD COMMISSION. 


IN RE MACON RAILWAY & LIGHT COMPANY. 
[File No. 10978.] 


Apportionment — Expenses —Joint management — Separate depart- 
ments of utility. 

1. In ascertaining the earnings of one of the two departments of a 
utility which is one of four public service corporations owned by sub- 
stantially the same interests, with substantially the same general or- 
ganization conducting the four businesses jointly, with many expenses 
in common, the intercorporate relations must be taken into considera- 
tion, assigning to each company its direct revenues and expenses, ap- 
portioning between them the expenses common to all, and also appor- 
tioning the expense common to both departments. 


Rates — Reasonableness — Dissatisfaction of patrons with increase — 
Depressed business conditions. 

2. The reasonableness of rates cannot be entirely determined from 
earnings following an increase of rates, occasioning some degree of 
dissatisfaction among patrons, and under depressed business condi- 
tions. 

Apportionment — Erpenses—Joint management - Separate depart- 
ments of utility. 

3. In ascertaining the earnings of one of the two departments of 
a utility which is one of several public service corporations jointly 
managed with many expenses in common, the Georgia Commission ap- 
portioned the common expenses between the corporations upon the basis 
of the percentage of the gross earnings of each company to the total 
of all, and, using the sums apportioned to the particular utility, appor- 
tioned the expenses common to both departments in a similar manner. 


Apportionment -- Taxes — Separate departments of utility. 
4. In ascertaining the earnings from the commercial and residential 

lighting and power business of a utility which also supplied the mv- 
nicipality with light and operated a street railway, the Georgia Com- 
mission apportioned the total tax charges upon the basis of the per- 
centage of the book cost value of the electric light and power property, 
including the municipal system, to the total book cost value of all 
property, distributing the charge against the electric department be 
tween the commercial and residential lighting and retail power, and 
municipal lighting, upon a similar percentage basis, 

P.U.R.1915E. 
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Return — Amount — Single department of utility. 

5. A utility was denied authority to increase rates from one of its 
departments, where, if expenses were properly apportioned between the 
departments, and due allowance made for depreciation, net earnings 
would produce a return of 8.25 per cent of the value of the property 
used for such department. 

Return — Operating expenses — Extraordinary expense, 

6. An extraordinary expense which will not again be incurred by 
an electric utility in the dismantling of primary lines of the company 
supplying it with current and transferring the current distribution to 
the primary lines of the utility will not be considered in determining 
its earnings for rate-making purposes,—assuming it to be a proper 
charge to operating expenses. 

Rates — Electric — Effect of excessive payment by utility for current. 

7. The Commission in passing on a proposed rate increase by an 
electric utility will not accept as conclusive or binding on it the con- 
tract price paid for. current furnished by another utility owned by sub- 
stantially the same interests, particularly where the utility is the larg- 
est customer and is charged higher prices than other customers. 

Evidence — Burden of proof — Application to increase rates. 

8. The burden is upon a utility to show the unreasonableness and 
inadequacy of existing rates, in applying for authority to make an in- 
crease. 

Rates — Separate departments of utility — Recoupment of losses, 

9. Losses or lack of profits from the railway and municipal light- 
ing departments of a utility cannot be recouped, under independent and 
separate rates, at the expense of light and power patrons. 


[August 24, 1915.] 


AppricaTion of the Macon Railway and Light Company for 
authority to increase its commercial and residential lighting 
rates and retail power rates, denied. The company was au- 
thorized to make a reasonable reinstallation charge. 


Candler, Chairman: On February 24, 1914, upon appli- 
cation of the Macon Railway & Light Company for an increase 
in its then existing commercial and residential lighting rates 
and retail power rates, the Commission issued its order pre- 
scribing a new scale of rates for these branches of service, 
effective March 1, 1914, considerably in excess of the rates in 
effect at the date of the order. 

In the opinion accompanying this order, the Commission said: 

“The rates which we have preseribed will, we believe, earn 
fair returns, under wise and economical management, upon the 


fair value of the properties devoted to the public use. We 
P.U.R.1915E. 
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believe the services to the public are reasonably worth the prices 
we have fixed. If at the expiration of one year under their 
operation, we find we are mistaken, we shall promptly under 
take to revise them.” 

On June 9th last the light company filed with the Commission 
a petition in which it alleges that the rates prescribed by the 
Commission, as above mentioned, have proved grossly inadequate. 
and prays for a revision of the same and the establishment of 
a new schedule of increased rates as set forth in the petition. 

The Commission has held two hearings on this petition, and 
has made a thorough and painstaking investigation of the busi- 
ness and earnings of the company under the rates complained 
of for fifteen months, beginning with the date they became ef:- 
fective, March 1, 1914, and ending May 31, 1915. Competent 
expert accountants, under the direction and supervision of the 
Commission, have made and submitted to the Commission de 
tailed studies and reports as to the company’s business, the ex- 
penses of conducting the same, and the earnings therefrom, 
during the above-mentioned period. 

For the purposes of this petition, the company, while protest- 
ing that it was low, accepted the valuation placed by the Com- 
mission in the previous investigation upon the properties devoted 
to commercial and residential lighting and power uses, so that 
in the instant case there is no question of values. The present 
investigation involves only the ascertainment of the actual earn- 
ings of the company under the rates prescribed by the Commis- 
sion, and whether they afford a reasonably adequate and fair 
return upon the values heretofore determined. 


Apportionment of Common Expenses. 


[1] Ascertainment of the true earnings of the company has 
been made difficult by reason of the fact that the lighting busi- 
ness of the company is conducted in connection with its railway 
business, and the municipal lighting service in Macon is under 
contract to another company, but actually performed by peti- 
tioner, and further by the fact that the Macon Railway & Light 
Company is one of four public service corporations owned by 


substantially the same interests, with substantially the same 
P.U.R.1915E. 
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general organizations conducting the four businesses jointly, with 
many expenses in common. . 

These four corporations are: The Central Georgia Power 
Company, which generates and sells electric current to the 
Georgia Public Service Corporation and to the Macon Railway 
& Light Company; the Georgia Public Service Corporation, dis- 
tributing and selling electric current which it buys from the 
Power Company; the Macon Gas Light Company, manufactur- 
ing and selling gas to the public; and the Macon Railway & 
Light Company, using the electric current purchased by it from 
the Power Company in operating its electric railway system, 
and in serving its light and power patrons. This company also 
owns the municipal lighting system. 

The Central Georgia Power Company is under a term contract 
to hght the city at prices much below the actual cost of the 
service. Owning no lighting or distribution system, the common 
owners of it and the Macon Railway & Light Company, which 
owns the system, require the Railway & Light Company to carry 
out the Power Company’s contract with the city, charging it 
with the current used, but allowing it, to retain the proceeds 
from the service. 

The actual out-of-pocket loss placed upon the Railway & Light 
Company by the Power Company in fulfilment of the Power 
Company’s contract is over $6,000 per annum, exclusive of in- 
terest on the investment, depreciation of and taxes on the prop- 
erty in use, and administrative expenses. 


All four companies have practically the same general officers, 


many of the same general office clerks, the same general offices, 
and large general management expenses in common. It will be 
seen, therefore, that in ascertaining the true earnings of the 
Macon Railway & Light Company from its commercial and 
residential lighting and retail power business under the rates 
prescribed by the Commission, for the fifteen months ending 
May 31, 1915, the above-described intercorporate relations must 
be taken into consideration; direct revenues and expenses must 
be properly assigned to each company, and expenses common to 
all must be properly allocated as between the four companies. 
Only in this way can the true expenses of the petitioner, the 


Macon Railway & Light Company, be fairly ascertained. 
P.U.R.1915E. 
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As the Railway & Light Company is engaged in two distinct 
public services, to wit, a railway transportation business, and 
a light and power business, a further allocation of expenses 
common to the two departments is necessary, in order that the 
correct earnings in the electric light and power department may 
be fairly ascertained. 

In the 1914 inquiry, the Commission estimated the fair value 
of the property of the Railway & Light Company used in com- 
mercial and residential lighting and for retail power purposes 
to be $439,241. It was also of the opinion that the sum of 
$25,000 was reasonably required as working capital in perform- 
ing these services, making tbe total capital upon which the 
company was entitled to a fair return, $464,241. This valua- 
tion excluded the property used in municipal lighting, estimated 
by the Commission as having a fair value of $80,973. 

The gross revenue of the company from its commercial and 
residential lighting and from its retail power business, under 
the Commission’s rates effective March 1, 1914, for the twelve 
months ending February 28, 1915, was $134,625.18. The total 
operating expenses, inclyding taxes, charged on the books of the 
company against this gross revenue was $85,517.49, leaving net 
earnings of $49,107.69. From this net the company should 
have set aside for depreciation, under the opinion of the Commis- 
sion, 44 per cent of the value of the physical properties in use, 
to wit, $19,765.84. This does not appear to have been done. 
Had it been done, there would have remained as net earnings, 
over and above operating expenses, taxes, and depreciation, the 
sum of $29,341.85, equivalent to 6.82 per cent on the estimated 
value of the property and working capital. 

[2] In considering the business of the company for the period 
mentioned, it should be borne in mind that the Commission rates 
in effect on March 1, 1914, were very much higher than the 
exceedingly low rates previously prevailing as the result of the 
bitter contest for existence waged between the Railway & Light 
Company and the Georgia Public Service Corporation. Such 
an increase, in numerous instances where long-term contracts 
had been made, based on the low rates, occasioned some degree of 
dissatisfaction among the company’s patrons, and doubtless for 


a time affected business. 
P.U.R.1916E. 
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Within six months of the promulgation of the Commission 
rates the European War commenced, followed by depressing 
effects on business of every character, throughout the world, 
and possibly nowhere in the United States more than in the cot- 
ton states. Conditions have not markedly improved as yet in 
this section. 

Following an increase in rates under such depressed business 
conditions, it is not surprising that the business of this company, 
for the period under study, has fallen below normal. A return, 
however, of 6.32 per cent unquestionably compares favorably 
with returns for the same period in other lines of business in 
Macon and in Georgia. ’ 

These observations are submitted, not by way of asserting 
that 6.32 per cent is a fair and proper return, but rather as sug- 
gesting that the business of the company during the last eighteen 
months having been subnormal, results cannot and should not 
be taken as conclusive evidence as to the reasonableness of rates 
made effective and in operation under such conditions. 

However, the Commission is firmly convinced that the true 
earnings under the rates in question during the first year of 
their operation were considerably in excess of the amount shown 
on the books of the company, to wit, $49,107.69, or $29,341.85 
with the allowance of 44 per cent for depreciation. 

[3] The Commission has made a thorough analysis of the 
allocation of the expenses of the four companies heretofore men- 
tioned common to all, and is satisfied that these allocations as 
made to the Railway & Light Company and the Georgia Public 
Service Corporation are excessive. 

The major accounts, the distribution or allocations of which 
are particularly open to criticism, are “general officers’ salaries,”’ 
“general office clerks,” “general office expense,” and “expense,— 
general.”” Some items in these different accounts have been 
arbitrarily distributed; others on a basis of estimated actual 
services performed for each company, without to us any appar- 
ently satisfactory method of ascertaining how much of a gen- 
eral officer’s time is actually devoted to each company. 

The four companies, for example, have the same president; 
he uses the same office for all, with the same secretary or stenog- 


rapher. The four companies have the same treasurer, with his 
P.U.R.1915E. 
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office for the four, etc. The president’s salary is charged, 20 
per cent to the gas company, 40 per cent to the power company, 
40 per cent to the Railway & Light Company, and nothing 
directly to the Georgia Public Service Corporation. Of the 40 
per cent charged to the Railway & Light Company, 60 per 
cent is charged to the electric department and 40 per cent to 
the railway. All of the 60 per cent charged to the electric de 
partment remains against the commercial and residential light 
and retail power services, and nothing is enter to the munic- 
ipal lighting service. 

The treasurer’s salary is charged 10 per cent to the Gas Com- 
pany, 10 per cent to the Power Company, 22 per cent to the 
Georgia Public Service Company, and 58 per cent to the Rail- 
way & Light Company. Of the 58 per cent charged to the 
Railway & Light Company, 60 per cent is charged to the electric 
department and 40 per cent to the railway department. Of the 
60 per cent charged to the electric department, no part is charged 
to the municipal lighting service. 

The treasurer of the four companies is the chief accountant 
of each, and presumably keeps all accounts as also all moneys. 
The gross earnings of these companies for the year ending Feb- 
ruary 28, 1915, were: 


Central Georgia Power Co. .......0.. eoeess $359,419 from 45 customers 
Macon Gas Co. .........sscccccccee Veeine ks 146,937 “ 3,991 = 
Georgia Public Service Co. ...cccccccseces 74.114 “ 959 < 
Macon Ry. & Light Co. .............0.00-- 440,947 “ 2,840 - 
Earned by the Railway Department .........0.... cc eeeeeees $306,322.00 
Earned by the Light & Power Department ......ccscccvccecs 134,625.00 
Municipal Lighting gross earnings were .......cececeseecees 16,270.00 


In explanation of why further individual allocations than 
are shown on the books to the Georgia Public Service Corpora- 
tion are not made, it was shown to the Commission that the 
Central Georgia Power Company made a charge to the Georgia 
Public Service Corporation for the year ending February 23, 
1915, of $12,647.23 for “administrative expenses” and $1,809.- 
05 for “general office expenses,” with the statement that these 
amounts were arbitrarily fixed and collected, upon the theory 
that if the public service company was independently providing 
its own administration force and expenses, the cost would be 


higher. 
P.U.R.1915E. | 
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Two conditions, as we understand, subject those charges to 
disapproval, to wit: 

1. The Central Georgia Power Company no more (probably 
not as nearly) furnishes this administrative force than does the 
Macon Railway & Light Company. 

2. The actual charge is approximately twice as much as the 
service costs the Power Company, so that it appears to be actual- 
ly making a profit of approximately 100 per cent on its admin- 
istration of this orphan kinsman. 

Other individual illustrations of the allocations of common 
expenses between the four companies need not be given. It is 
sufficient to say that, in our opinion, they are not made on any 
apparently rational or logical basis, but are largely arbitrary. 
We do not, in the remotest degree, question the good faith or 
honest intentions of the officials responsible for them. We are 
convinced that these officials thought, and probably still think, 
they were right and fair. Our judgment and opinions radically 
differ from theirs.. 

There are two logical plans for allocating common expenses 
between these four companies. One is upon the basis of the per- 
centage of the gross earnings of each company to the total of the 
four; the other is upon the basis of the percentage of the direct 
expenses of each company to the total of the four. At the mo- 
ment, the latter plan is not practicable for lack of full informa- 
tion, to secure which would require further accounting and time. 

For present purposes, therefore, we have used the first 
plan of allocation as between the four companies, and then using 
the sums allocated to the Macon Railway & Light Company 
made a further allocation of the expenses common to the railway 
and the electric departments. The percentages used in the 
allocation between the four companies were as follows: 


Central Georgia Power Co. ........seee0: Ria owes Wisierey 6 Miele es 35.19% 
Macon Gas Company pec eres rans eee ceeensees CROCCO RES Er ee eere 14.38% 
Georgia Public Service Corporation ........ccscccccccccccsscsces 7.26% 
Macon Ry. & Light Company ............eceee0. Te ee 43.17% 


The percentages used in allocating between the railway and 
electric departments of the Railway & Light Company were as 
follows: 

Railway Department ........-.csecsccccevccces ‘snes eee ae 69.46% 


Biectric Department: ¢.i6 ccs iiss oats wae aS is Seeseu eden ee rs 30.54% 
P.U.R.1915E. 
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Another allocation could have been made between the com- 
mercial and residential lighting and power, and municipal 
lighting, but, except as to taxes, we have not included such in 
our revision. 


Taxes. 


[4] The total taxes assessed against the Railway & Light 
Company for the twelve months ending February 28, 1915, 
were $28,267; of which $9,239 were charged to commercial 
and residential light and retail power, and $2,066 to municipal 
lighting. 

This distribution, we understand, was made by taking the 
total tax returns of the Railway & Light Company, $1,303,567, 
and assigning to the electric department the full valuations 
made by the Commission of the commercial and residential and 
retail power properties, $439,241, and of the municipal lighting 
system $80,973, in round figures $520,000, or approximately 
40 per cent of the entire tax return, and upon this basis 40 per 
cent of the total taxes paid by the company were charged to 
the electric department. 

We do not believe this a proper distribution. 

The annual report of the company to the Commission for the 
year ending December 31, 1914, gives the total book cost values 
of the company's properties as $3,197,382, of which $979,402 
is the book cost value of the Electric Light & Power properties, 
including the municipal light system, and $2.217,980 is reported 
as the book cost value of the railway properties, the percentage 
being 30.6 per cent for the electric properties and 69.4 per cent 
for the railway properties. 

We know of no reason why the total tax charges of the com- 
pany should not be distributed on this basis; for thie sake of 
economy in figures. we have, therefore, distributed the total 
taxes 69 per cent to the railway and 31 per cent to the electric 
departments. The charges thus arrived at against the electric 
department we have further distributed, 85 per cent to the com- 
mercial and residential lighting and retail power, and 15 per 
cent to municipal lighting, these percentages being approximate 
ly those borne by each department to the total, according to tlie 


values previously fixed by the Commission, 
P.U.R.1915E. 
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A fairly accurate analysis of the actual returns by the com- 
pany to the comptroller general, allocating where the properties 
returned are not separately noted, shows slightly different per- 
centages ; that is, higher than as figured above for the railway 
and lower for the electric department. 

[5, 6] Accepting the direct departmenta! charges as made on 
the company’s books. and using the several percentages men- 
tidned in the foregoing for allocating the expenses common to 
the four companies, and for further ailocating common expenses 
as between the railway and the light and power departments, and 
still further between the commercia! and residential light and 
power, and municipa! lighting as tc taxes. we find the correct 
operating expenses of the light and power service. excluding 
municipal, for the year ending February 28, 1915, were ap- 
proximately $73,100, instead of $85,517, as shown by the books 
of the company, or net earnings of approximately $41,800, after 
allowing the depreciation reserve of $19,755, equa} to approxi- 
mately 9 per cent on the valuation and working capital fixed by 
the Commission. It is proper to note that prior to February, 
1914, the company made its book allocations of common ex- 
penses between the railway and the light and power departments 
upon the basis of the percentage of earnings of each to the total 
earnings, and that the percentages thus used were approximately 
60 per cent to the railway and 40 per cent to the electric depart- 
ment. 

About February, 1914, while the -1914 application for in- 
creased rates was pending, and prior to the order of the Commis- 
sion prescribing the increased rates effective March 1, 1914, the 
basis of allocation of common expenses between the two depart- 
ments was changed, and during the year ending February 28, 
1915, under the application of the new rates, these common ex- 
pense accounts have been allocated on the books of the company 
as follows: 

General officers’ salaries,. general office clerks, general office 
expense and expense general, 40 per cent to the railway and 60 
per cent to the electric department,—just the reverse of th pre- 
vious method. 

Two items in “law expense account,” to wit, salary and office 


rent of general counsel, which, with the exception of $73.37, 
P.U.R.1915E. 42 
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constitute al] of the account, have been since March 1, 1914, 
divided equally between the railway and electric departments. 
Prior to 1914 our understanding is they were allocated 85 per 
cent to railway and 15 per cent to electric. 

Under account ‘“‘injuries and damages’’ claim agent’s salary 
during the year under consideration has been equally prorated 
between the two departments. 

‘Insurance account,” with the exception of “indemnity” 
charged direct, has been prorated equaily between the two depart- 
ments. ; 

“Store expense” and “stable expense” have also been allocated 
arbitarily, on a basis of 40 per cent to the railway and 60 per 
cent to the electric department. 

In order that we might compare results had the same plan of 
allocation practised prior to the new 1914 rates been followed, 
we have taken all of those common accounts. and the tax account, 
for the year ending February 28, 1915, just as carried on the 
books of the Railway & Light Company after the official dis- 
tribution between the four companies, and allocated between the 
railway and electric departments upon a basis of 60 per cent 
to railway and 40 per cent to the electric department, and by 
this method find the operating expenses and taxes properly 
chargeable to commercial and residential lighting and power serv- 
ice to be approximately $78,500, leaving after the 43 per cent 
allowance for depreciation, net earnings for the year of $38,300, 
equivalent to 8.25 per cent on the values, including working 
capital fixed by the Commission. 

During the year under consideration there were charged into 
operating expenses of the Railway & Light Company $3,444, 
of expenses connected with dismantling certain primary lines 
of the Georgia Public Service Corporation and transferring the 
current distribution to the primarv Jines of the Railway & Light 
Company. If a proper charge to operating expenses. this was 
an extraordinary expense which will not again be incurred, and 
this vear’s operating expenses will be saved that sum. 

Again, under the “reconnection charge,’ which the Commis- 
sion will authorize in the order which will be issued in connec 
tion with this opinion, new and additional revenue of $1,200 
per annum will, it is estimated, accrue to the company. 


[7] In 1914, in commenting upon the price paid the Power 
P.U.R.1915E. 
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Company for current, approximately 1 cent per k.w.h., the Com- 
mission said: “In our opinion, the contract rate is rather full, 
and borders close to being unreasonably high.” 

The Commission further said: “It is not our purpose to rule 
on this question, but in passing we content ourselves with the 
observation that this Commission, in prescribing reasonable and 
just rates for light and power supplied to the public by the Macon 
Railway & Light Company, does not feel bound to accept the 
contract price paid for current by the Railway Company to the 
Power Company, as conclusive or binding on it.” 

The Macon Railway & Light Company is the largest customer 
the Power Company has, yet it is charged higher prices for 
electric current than some others among its customers. | 

The Commission has not modified its opinion as expressed in 
1914 in reference to the price the Railway & Light Company is 
paying the Power Company for current. 

{8] The Commission has not only made a thorough, but 
rather a sympathetic, investigation of the business of the pe- 
titioner under the rates alleged to be inadequate and unreason- 
ably low. The burden of showing their unreasonableness and 
inadequacy was upon the petitioner. It has not convinced us of 
their unreasonableness, nor that we should at this time lay the 
burden of further increases in rates on the public. 

[9] If the net revenues from the entire business of the com- 
pany are insufficient to meet fixed charges and pay fair divi- 
dends, this deficiency cannot be justly provided by increasing 
rates in the one department which is earning reasonable returns. 
If the business of the railway department and of the municipal 
lighting service is conducted without profit or at a loss, such 
losses cannot be recouped, under independent and separate 
rates, at the expense of light and power patrons. 

This principle has been well stated in a recent decision of 
the Massachusetts Gas & Electric Light Commission, in Re 
Lawrence Gas Co. P. U. R. 1915A, page 814, in the following 
language: ‘In a combined gas and electric business it is not 
easy to keep the respective plants and operations actually separ- 
ated. The investment, to some extent at least, represents joint 
needs, and many of the general expenses are common to both 


departments, and must be arbitrarily apportioned. . . . It 
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is important that the consumers of gas shall not be required to 
assume, in the price charged, any of the costs properly belonging 
to consumers of electricity. The latter have an equal and op- 
posing right.” 

The petitioner having failed to convince us that its present 
scale of commercial and residential light rates and its retail 
power rates is not just and reasonable, the petition for increases 
in the same, at this time, upon the showing made, is denied. 
The order of the Commission to be issued in the case will author- 
ize the company to make a reasonable reinstallation charge. 


IDAHO PUBLIC UTILITIES COMMISSION, 


TWIN FALLS COMMERCIAL CLUB 
v. 


GREAT SHOSHONE & TWIN FALLS WATER POWER COM- 
PANY et al. 


[Case No. F-88; Order No. 262.] 


Rates — Reasonableness — Comparison. 

1. In determining the reasonableness of a schedule of ferry rates, 
eomparison with the rates charged by other ferry companies is of little 
or no value where the conditions and the circumstances under which 
they are operated are different. 

Rates — Reasonableness — Factors to be considered in determining. 

2. In determining the reasonableness of ferry rates, the fact that 
a large part of the patronage is due to the fact that liquor is sold in 
one county, and not sold in another, and that the entire state is soon 
to become dry, should not be taken into consideration, but the determi- 
nation of the Commission should be based upon present operating con- 
ditions. 

Depreciation — Ferries — Annual allowance. 
8. An allowance of 5 per cent per annum for depreciation was held 
to be fair and reasonable for a small ferry. 
Return — Unreasonableness — Percentage. 
4. A return of 30 per cent on an investment of $3,100 is excessive. 
Return — Reasonableness — Extra hazard. 

§. A return of 10 per cent per annum on the total investment in 
a ferry was held to be @ reasonable return for this class of public utility, 
and for insurance against operation at an extra hazardous point. 


[August 5, 1915.} 
P.U.R.1915E. 
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CompLaint that the rates of a ferry company were excessive, 
unjust, unreasonable, and discriminatory; schedule modified so 
as to produce decreased revenue. 


By the Commission: On the 25th day of June, 1915, the 
Twin Falls Commercial Club of Twin Falls, Idaho, filed a com- 
plaint against the Great Shoshone & Twin Falls Water Power 
Company and William T. Wallace, receiver of Great Shoshone 
& Twin Falls Water Power Company, wherein it alleged: 

I. That the said power company for a number of years last 
past has been and is now operating a ferry across the Snake 
river at a point just east of Shoshone Falls and between the 
counties of Twin Falls and Lincoln in the state of Idaho, and 
has been and now is charging and collecting rates and fares for 
its ferry services according to the following schedule: 


Stage, TOUNG Crip: osi5 ses ce kb eKwss shew eam ce ae owes seed sees ewcee es $1.00 
Automobile and driver, one Way .........ccccecscecccccverscccaces .50 
Team and driver, one WAY ........ ccc cec ccc rcccccccs conc ccccvcees 50 
Each additional passenger, one WAY .......eccecceccccecccccvccvnns 25 
Saddle horse and rider, one way ..........cceccccccccerrccscccens 25 
Foot passenger, ONE WAY ...... ccc cece cc cc cc esc ccc creer sseeesceee 25 
Sheep, one way, per head ....... Gls estos, Sig. sre. gt as SA tele eee ena a¢ 


II. That said rates and fares so charged and collected by the 
defendant company are excessive, unjust, and unreasonable in 
amount and discriminatory, as compared with similar charges 
for similar services on other ferries across the Snake river in the 
state of Idaho. 

The complainant prayed that a hearing on said allegations be 
had by the Commission, and that the rates and fares to be 
charged by the defendant company for its said ferry service be 
fixed at such sum as the Commission may determine to be just 
and reasonable. 

[1, 2] On the 9th day of July, 1915, a hearing on said com- 
plaint was had at Twin Falls, Idaho, before the full Commis- 
sion. Owners of two other ferries across the Snake river 
were called to testify as to the reasonableness of the rates 
charged by the defendant company, but the conditions surround- 
ing these ferries and the circumstances under which they are 
being operated were so different from those of defendant com- 
pany’s ferry that this testimony was of little or no value to the 


Commission. Jefendant company attempted to show that a 
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large part of the patronage of their ferry during the past two 
years was occasioned by the fact that Twin Falls county has been 
dry territory during that period and Lincoln county wet terri- 
tory, and that this patronage will be lost when the entire state of 
Idaho becomes dry territory on January 1, 1916. This mav 
prove to be true, but the Commission does not think this should 
be taken into consideration in determining the reasonableness 
of the present rates and fares. 

Improvements are now being made on the state highway 
adjacent to this ferry and on the grades leading to it, which may 
have the effect of increasing its patronage. If sufficient patron- 
age is not secured at any time in the future to pay a fair return 
on the value of the property used and useful in the public serv- 
ice, a readjustment of the rates and fares may be had at any 
time upon a proper showing before this Commission. 

The Commission has before it the report of its auditor, who 
made an examination of the books of the defendant company to 
determine the operating revenues and operating expenses of the 
ferry property of the defendant company, and our decision and 
order in this case is based upon this report. 

[3] The tables compiled by our auditor for the years 1910 to 
1914 inclusive show the net operating income varying from 
$305.08 in 1911 to $1,809.60 in 1914. After-making an allow- 
ance of 5 per cent per annum for depreciation, which we con- 
sider is a fair and reasonable amount for that item, the report 
shows net revenue for the period of five years covered by our 
auditor’s report of $5,080.27. 

[4] Taking defendant company’s figures as:to the value of 
the property used and useful in this ferry service, to wit, $3, 
100.80, we see that the return on the investment is over 30 per 
cent. This we find to be excessive. 

[5] The defendant company asserts that this ferry is located 
at a hazardous point above Shoshone Falls, and that this fact 
should be taken into account in determining the reasonableness 
of the rates charged. The Commission has considered this extra 
hazard, but believes that the rates and fares permitted under this 
decision and order will produce sufficient revenue and provide 
a return of 10 per cent per annum on the total investment (and 


this the Commission finds is a reasonable return for this class 
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of public utility), and in addition thereto a sum sufficient to 
provide insurance against the extra hazard. ? 

We were not able to secure a statement showing the revenues 
from each class of service covered by the schedule of rates here- 
inbefore set out, and hence cannot determine accurately the effect 
of the reduction in rates as hereinafter ordered, but we believe 
that the defendant company should be required to eliminate from 
its present schedule the charge for each additional passenger, as 
provided in item No. 4 of said schedule, and report to this Com- 
mission at the end of sixty days from and after the effective date 
of this decision and order, the effect of such elimination on the 
operating revenues for said period of sixty days. 

It is, therefore, ordered that from and after the 10th day of 
August, 1915, the said Great Shoshone & Twin Falls Water 
Power Company, and William T. Wallace, receiver of the Great 
Shoshone & Twin Falls Water Power Company put into effect 
and charge and collect rates and fares on their ferry across the 
Snake river just east of Shoshone Falls between Twin Falls and 
Lincoln counties in the state of Idaho until further order of this 
Commission in the premises, as follows: 


Stage, round trip, including driver and passengers ........-.-.-200- $1.00 
Automobile, one way, including driver and passengers .........--08: .50 
Team, one way, including driver and passengers ..........ccescesee> 50 
Saddle horse and rider, one WAY ...........cccccrccsccccccccrvcres 25 
Foot passenger, one way .......... Desd cvunew een Geena eese ewes «25 
Sheep, one way, per head ...... OP TT ee eT eT ee ee 3¢ 


And that said defendant company and its receiver report to 
this Commission the effect upon the operating revenues of said 
defendant company of said schedule of rates, for a period of 
sixty days from and after the 10th day of August, 1915. 


ILLINOIS PUBLIC UTILITIES COMMISSION. 


IN RE CHESTERFIELD TELEPHONE & TELEGRAPH 
COMPANY. 


(No 3,682.) 


Discrimination — Rates — Telephones — Subscribers at different dia- 
tances from exchange. 
A rate of $12 per year to subscribers of a telephone company, 
which owned the poles supporting the service wires owned by rural sub- 
P.U.R.1915E. 
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scribers, plus a charge of $1 per year to rural subscribers located at 
different distances from the exchange, was held discriminatory, and 
the’ company was permitted to substitute a plus charge of 5 cents per 
year for each pole between the exchange and the subscriber’s premises. 


{August 19, 1915.] 


AppricaTIon by the Chesterfield Telephone & Telegraph Com- 
pany for authority to change rates in order to eliminate discrimi- 
nation between subscribers located at different distances from the 
exchange; granted. 

The appearances are set out in the opinion. 


By the Commission: The application in this case sets forth 
that the petitioner is a public utility engaged in the management 
and operation of a telephone system, with its principal place of 
business at Chesterfield, Macoupin county, Illinois; that it owns 
and operates a telephone exchange at Rockbridge, Tlinois, and 
seeks authority to change certain of its rates at said Rockbridge 
exchange in order to eliminate certain discriminations. 

The present rates applicable to its subscribers at said point 
are as follows: 

Party line telephones, $1 per month; individual line tele 
phones, $1 per month, plus an additional charge of $1 per year. 

A hearing was held before the Commission in this case on May 
18, 1914. W. J. Finch, president of: the telephone company, 
appeared on behalf of the petitioner. No one appeared object- 
ing. 

From the testimony presented in this case it appears that the 
petitioner is now furnishing telephone service to its village sub 
scribers at Rockbridge, and also to its rural subscribers connected 
with said exchange, at a rate of $1 per month. It also appears 
that there are three rural subscribers on individual lines cor- 
nected with petitioner’s exchange. One of said subscribers }3 
located about 1 mile (twenty-one poles); one about 1} miles 
(forty-nine poles); and the other about 2} miles (fifty-five 
poles) from the Rockbridge exchange. 

The wire connecting each of said subscribers to said exchange 
is owned by the subscribers, but the petitioner owns and mail: 
tains the poles on which said wires are strung, and also maintains 
the wires. In addition to a rate of $1 per month, each of said 


three subscribers are charged $1 per vear. 
P.U.R.1915E. 


IN RE CHESTERFIELD TELEPH. & TELEG. CO. 665 


The petitioner contends that the above charge to the latter sub- 
scribers 1s not compensatory, and that it is discriminatory in that 
the subscribers are located at various distances from the ex- 
change, and that they enjoy a service which cannot be extended 
to other subscribers on the same basis. 

The petitioner seeks authority to discontinue the present 
charge to the three rural] subscribers in question, and to make a 
rate applicable to all present or future individual rural sub- 
scribers to be open to all subscribers of $1 per month plus a 
yearly charge of 5 cents per pole contact, based on the number 
of poles between petitioner’s exchange and the telephone of each 
of such subscribers. On this basis the present individual rural 
subscribers would each pay a rate of $12 per year plus $1.05, 
$2.45 and $2.75, respectively, or a total charge of $13.05, $14.45 
and $14.75 per year, respectively. 

The Commission is of the opinion, from a eareful considera- 
tion of this case, that the present charge to the three individual 
rural subscribers in question is discriminatory for the reason 
that individual line rural service at the rate enjoyed by the three 
subscribers above mentioned is not open to the other subscribers 
of the petitioner, and it is quite apparent that such service could 
not be extended generally to all subscribers alike at the rate 
now in force, without it becoming unduly burdensome to the 
company. We are not prepared to lend our approval to the basis 
or plan proposed by the petitioner. However, under the peculiar 
facts in this case, the change proposed appears to be an equitable 
solution of the question presented, and as to this particular case 
it should be approved. 

It is therefore ordered that the petitioner, the Chesterfield 
Telephone & Telegraph Company, shal] discontinue its present 
schedule of rates at its Rockbridge exchange, and shall substitute 
therefor the following rates: 

Party line telephones, $1 per month; individual line tele- 
phones, where the wire is owned by the subscriber, but the poles 
are owned and the poles and wires are maintained by the tele 
phone company. $1 per month, plus a charge of 5 cents per year 
per pole between the telephone exchange and the subscriber’s 
premises. 

The above change in rates shall be filed, posted, and published 
P.U.R.1915E. 
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as provided by law, and shall become effective from and after 
September 1, 1915. 

By order of the Commission this 19th day of August, 1915. 
Dated at Springfield, Illinois. 


ILLINOIS PUBLIC UTILITIES COMMISSION. 


IN RE FOREST CITY TELEPHONE COMPANY. 
[No 3604.] 


Discrimination — Telephones — Business and residence rates. 

1. The Illinois Commission Conference Ruling No. 13, which pro- 
vides that “the classification of telephone subscribers into business and 
residence subscribers, with higher rates for the former than for the 
latter, is reasonable and permissible,” is not a ruling that it is dis 
criminatory and unlawful to charge the same rate for business tele- 
phones as for residence telephones 

Discrimination — Telephone rates -— Subscribers owning telephones. 

2. It is discriminatory and unlawful under the Illinois Commis- 
sion Conference Ruling No. 15 to grant any reduction from the regular 
rate to telephone subscribers owning their own telephones; but under 
conditions fixed by the Commission a telephone company may rent an 
instrument from a subscriber who owns the same. 

Service — Payment — Flat discount rates. 

3. A discount of 25 cents per month for prompt payment of bills 
for telephone service was approved by the I}inois Commission rather 
than a discount on the percentage basis, although the latter is regarded 
as more equitable. 


[August 19, 1915.] 


Appuication for authority to increase telephone rates; 
granted, it appearing that a reasonable increase should be 
allowed to meet increased cost of operation to provide for depre- 
ciation and a reasonable return upon the investment and to 
eliminate discrimination in favor of persons owning their own 
telephones. 

The appearances are set out in the opinion. 


By the Commission: The petitioner in this case is a public 
utility engaged in the management and operation of telephone 


exchanges at Forest City and San José. Application sets forth 
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that the rates of the petitioner now in force and effect are as 
follows: 


Forest City Exchange. 


Business telephones ............... ces cece c cer cece o---- $12.00 per year 
Business telephones—subscriber owning the telephone ..... 6.00 “ 
Residence telephones ........ 0... 0... cece cence ceeees 12.00 “ & 
Residence telephones—subscriber owning the telephone .... 5.00 “ “ 
Rural party line telephones ............ 0.0... cece eee 1200 “ “ 
Switching rural] telephones—party lines—subscribers owning 

and maintaining line to village limits .............. 400 “ * 
Switching rural telephones—individual lines—subscriber 

owning and maintaining line to village limits ........ 5.00 “ 

San José Exchange. 

Business telephones ..........cccccc ccc ee nec tescers eee. $12.00 per year 
Business telephones—subscriber owning the telephone ..... 6.00 “ “ 
Residence telephones ............... ccc ce cece ee ences -»- 12.00 “ *& 
Residence telephones—subscriber owning the telephone .... 6.00 “ “ 
Rural telephones—individual line business service ......... 24.00 “ * 
Rural party line telephones ............... ccc scccecccse: 12.00 “ & 
Rural party line business telephones .................-.-- 1200 “ * 


Rural party line telephones—subscriber owning the telephone 6.00 “. “ 
Switching rural telephones—party lines—subscribers owning 
and maintaining lines ...... eres CaSO ee mewn 600 “ « 


Application further sets forth that it is discriminatory and un- 
lawful to allow subscribers who own their telephones a lower rate 
than the rate charged subscribers whose telephones are furnished 
by the company; that it is discriminatory not to charge a higher 
rate for business telephones than for residence telephones; that 
it is necessary, in order to secure the prompt payment of rental 
charges, to allow a discount of 25 cents per month, or $3 per 
year, if rental charges are paid monthly in advance; and that the 
present rates do not produce sufficient revenue to place the 
utility on a sound financial basis and enable it to pay its em- 
plovees full and fair compensation for their services, and to pay 
all of its operating expenses, provide an adequate depreciation 
fund, and pay to its stockholders a fair return on the investment. 

Application is made for authority to discontinue the discriin- 
inatory rates that apply to subscribers who own their telephones, 
to establish a rate of $21 per vear for business telephones, and to 
‘increase all other rates, with the exception of the rates for switch- 
ing rural service subscribers, nominally 25 cents per month, and 
allow a discount of that amount on all bills paid monthly on or 
before the 15th day of the current month in which the service is 
rendered. | 


Hearing was held at Springfield, Illinois, May 19, 1915, due 
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notice of the date of hearing having been given, as provided by 
‘Jaw, to the mayor of each of the cities in which petitioner oper- 
ates. Ben B. Boynton, attorney, appeared for the petitioner. 
No one appeared objecting. 

From the testimony presented at the hearing, it appeared that 
the utility had on May 1, 1915, about 456 telephones in service, 
183 of which are connected with the Forest City exchange and 
273 with the San José exchange; that the greater part of the 
development at both exchanges is rural; that about half of the 
subscribers in the village of Forest City and a few subscribers in 
the village of San José own their telephones; also that a few 
rural subscribers connected with each exchange own their tele 
phones, and that a reduction of 50 per cent from the regular 
schedule rate for the class of service furnished applies to such 
subscribers. | 

It further appeared that the utility is facing certain increases 
in expenses by reason of the employment of an additional opera- 
tor at San José, increases in operators’ salaries and manager's 
salary, and increased taxes, and that the present rates do not pro- 
duce sufficient revenue to meet the requirements of the utility. 

The petitioner submitted at the hearing a statemc it of assets 
ard liabilities and earnings and expenses of the utility for the 
year ending December 31, 1914. According to this statement, 
the capital stock of the company is $20,000, $11,300 of which 
is outstanding, and the value of the physical property is estims- 
ted at $15,000. It appears that the earnings for the year ending 
December 31, 1914, amounted to $4,661 and that for the same 
period expenses amounted to $3,299, leaving a net revenue of 
$1,361. No allowance was made for depreciation, and the allow- 
ance for manager’s salary was only $10 per month. 

It further appeared that the utility has experienced consider 
able difficulty in making collections, particularly at San José 
and that on May 1, 1915, about $2,000 in rental and toll charges 
were outstanding. It was admitted that the petitioner had beet 
negligent in the matter of collections, but it also appeared that 
subscribers were slow in making payments, particularly rural 
subscribers. 

[1] The statement in the petition with reference to the rate 


for business telephones apparently is due to a misunderstanding 
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of the ruling of the Commission regarding the classification of 
telephone subscribers. The Commission has not ruled that it is 
discriminatory and unlawful to charge the same rates for busi- 
ness telephones as for residence telephones. Paragraph “d’” of 
Conference Ruling No. 13 reads: 

“The classification of telephone subscribers into business and 
residence subscribers with higher rates for the former than for 
the latter is reasonable and permissible (1) because of the greater 
cost of providing business service, and (2) because it is a well- 
established principle that a lower residence rate is necessary in 
order that a sufficiently large number of subscribers may be se- 
cured to make the telephone valuable to all users.’’ 

[2] The rate that now applies to subscribers who own their 
telephones is, of course, discriminatory and unlawful. The Com- 
mission has ruled (Conference Ruling No. 16) that it is unlaw- 
ful to grant any reduction from the regular rate on account of 
the subscriber owning the telephone. The above mentioned con- 
ference ruling also fixes the terms under which a telephone com- 
pany may rent a telephone from a subscriber who owns the same. 

The proposed rate of $21 for business telephones, with a dis- 
count of 25 cents per month if paid monthly in advance, appears 
to be a reasonable rate. Fourteen subscribers of the Forest City 
exchange and twenty-eight subscribers of the San José exchange 
will be affected by this increase, and the net increase in revenue, 
provided all subscribers take advantage of the discount feature, 
will amount to $252 per year. The increase in revenue that will 
result from the change in rates that apply to subscribers who own 
their telephones will amount to $399 per year, making the total 
increase in revenue $651 per year, which is approximately the 
amount of the increased expenses that are to be met by the utility. 

[3] A discount to apply on bills paid on or before the 15th of 
the current month appears to be good telephone practice, as it 
tends to diminish collection expense and losses from unpaid 
rentals, and in this case a discount of 25 cents per month appears 
to be reasonable. While a discount applied on a percentage basis 
is regarded as being more equitable. in the present instance a flat 
discount rate appears to be justified. 

The Commission is of the opinion that if proper service is 
furnished, the proposed rates will not be unreasonable; and while 
P.U.R.1915E. 
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there is nothing in the record in this case with regard to service, 
however, the company is under the general obligation to comply 
with the rules established by the Commission governing telephone 
service. 

It is therefore ordered that the petitioner, Forest City Tele 
phone Company, be, and the same is, hereby authorized to dis- 
continue the rate schedules that it now has in force and effect at 
Forest City and San José, and substitute therefor the following 
schedules; 


Forest City Exchange 


Business telephones ...... eo eas cece cere eecccscescccess $21.00 per year 
. Residence telephones ......... £agaw ee Goes sa areca trece wiece 15.00 “  * 

Rural party line telephones .............. 0c ccueceece »- 1500 “ “ 

Switching charge for rural service subscribers ............ 400 “ “ 


A discount of 25 cents per month will apply to the above rates, with the 
exception of the rate for switching rural service subscribers, if rental 
charges are paid monthly on or before the 15th day of the current month in 
which the service is rendered. 

All switching service charges are payable annually, in advance, and no 
switching service charge for any one line shall amount, in the aggregate, to 
less than $12 per year. 


San José Exchange. 
Business telephones ............ 00. sec cccncceseeceesees S21.00 per year 


Residence telephones ............ cece cece cette esee- 15.00 

Rural individual line telephones=business service ........ 27.00 “ “ 
Rural party line telephones—business service ...... éaene es 2100 -S) © 
Rural party line telephones ..............--..0000% oeeee 15.00 * “ 
Switching rural service subscribers ................0000: 6.00 “ “ 


A discount of 25 cents per month wil] apply to the above rates, with the 
exception of the rate for switching rural! service subscribers, if rental 
charges are paid monthly on or before the 15th day of the current month in 
which the service is rendered. 

All switching service charges are payable annually, in advance, and no 
ewitching service charge for any one line shall amount, in the aggregate, to 
less than $12 per year 


It is further ordered that the schedules herein authorized shall 
become effective as of September 1, 1915, and shall be filed. 
posted, and published by said petitioner as provided by § 34 of 
an act to provide for the regulation of public utilities. 

By order of the Commission, this 19th day of August, 1915, 


dated at Springfield, Illinois, 
P.U.R.1915E. 
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IN RE CENTRAL ILLINOIS PUBLIC SERVICE COMPANY. 
[No. 4107.} 


Rates — Water — Substitution of meter for fiat rates. 

1. A water company may substitute a meter rate, based upon the 
cost of service, for a flat rate for water supplied to ita consumers, when 
it appears that an inadequate supply will be thus augmented and that 
such method of charge is for the best interests of the consumer and 
the public. 


Rates — Water — Condition tmposed in authorizing meter rates. 

2. A water company, on being permitted to change ite charge for 
water supplied from a flat rate to a meter rate, was authorized to 
change the rates on file with the Commission on condition that no con- 
sumer should be required to pay a larger bill than would be due for a 
greater consumption. 


[August 19, 1915.] 


AppricatTion for authority to withdraw flat rates for water 
service and to substitute meter service; granted. 


Commissioner Shaw: The petitioner herein, the Central I)- 
lincis Public Service Company, a corporation organized under 
the laws of the state of Illinois, has filed an application for 
authority to withdraw the flat rates now in force in the city of 
Harrisburg, and to charge for all water supplied to its con- 
sumers in that city at the meter rates. 

[1] In an earlier case, the city of Harrisburg filed a complaint 
with the Commission on March 8, 1914, in regard to the service 
given by the Central Illinois Public Service Company. At hear- 
ings held in Springfield, on April 20, 1914, and in Harrisburg on 
May 23, 1914, two most important facts brought out,—(1) that 
the water supplied to the consumers was unfiltered and impure, 
and (2) that the supply did not equal the demand during the 
dry season. On June 23, 1914, the Commission entered an 
order directing the Central Illinois Public Service Company to 
construct a filter adequate to maintain pure its public supply. 
This filter has been constructed, and through its operation the 
city is supplied with pure water. The above order contained no 
reference or direction concerning the adequacy of supply. From 


the petition now before the Commission, it appears that the util- 
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ity has attempted to solve the question of adequacy of supply by 
metering its consumers, and, at the present time, practically all 
the water services are metered. 

Any basis of charging for water to be just for both the utility 
and the consumer must be predicated on the cost of the service. 
A flat rate, such as is now in effect in Harrisburg, based on the 
number and kind of fixtures installed, is an attempt to charge a 
consumer for what he would reasonably use through each fixture, 
and therefore an attempt to distribute the cost of service among 
the consumers according to the amount of water consumed. The 
number of fixtures ceases to be an index to the amount of water 
consumed when the consumer uses an excessive amount or is 
wasteful of water. Where waste exists the object of a flat rate 
is defeated. The fact that a. flat rate leads to waste is sufficient to 
condemn it as a basis for charge in Harrisburg, where conserva- 
tion of supply is a matter of vital importance. Cities similarly 
situated have made a material reduction in the per captia con- 
sumption by metering all service pipes. The Commission be 
lieves that the only way the cost of service can be divided 
equitably between consumers is with reference to the actual 
amount of water consumed. 

It appears that the application of the petitioner is reasonable. 
and that it is to the best interests of the utility and its consumers 
that the authority be given to withdraw the flat rates. 

It is therefore ordered that the schedule of flat rates and 
charges for water now in force in the city of Harrisburg be with- 
drawn. 

No valuation having been made, the Commission is not ren- 
dering a decision on the reasonableness of the meter rates now in 
force and on file with this Commission. 

[2] It is further ordered that the meter rates and charges of 
said Central Illinois Public Service Company in force in the 
city of Harrisburg and on file with this Commission shall be 
hereafter observed and in force, provided that no consumer vill 
be required to pay a larger bill than would be due for a greater 
consumption. 

By order of the Commission, at Springfield, Illinois, this 19th 


day of August, 1915. 
P.U.R.1915E. 
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ILLINOIS PUBLIC UTILITIES COMMISSION, 


WAYNE COUNTY MUTUAL TELEPHONE COMPANY et al. 
v. 


COMMERCIAL TELEPHONE & TELEGRAPH COMPANY. 
[No. 3514.] 


Monopoly and competition — Application to enter occupied territory 
— Policy of Commission. 

1. The proper remedy to secure adequate service in a territory 
occupied by a public service corporation is not the granting of a cer- 
tificate of convenience and necessity authorizing another company to 
enter the field, where no steps have been taken to invoke the power 
of the Commission for the correction of such inadequate service, since 
this would result in a duplication of facilities, a divided service, and 
its attending evils; but in such a case the Illinois Commission will 
order the company already in the field to furnish proper service, and 
will withhold ita decision on the application for the certificate for the 
purpose of making such further order as developments may warrant. 


Service — Telephones — Physical connection pending application for 
certificate of convenience and necessity. 

2. Physical connection between the lines of two telephone com- 
panies was ordered as a temporary arrangement pending an application 
for a certificate of convenience and necessity to authorize one company 
to establish a competing service in territory occupied by the other, 
where it appeared that intercommunication between the subscribers 
of the two companies was essential to the users of both. 


(August 25, 1916.) 


ArpiicaTion for a certificate of convenience and necessity for 
the establishment of a competing telephone system in the city of 
Fairfield on the ground of inadequate facilities and service of 
the defendant; decision reserved pending compliance with order 
requiring improvements; twenty days established as a reasonable 
time for such compliance. 

The appearances are set out in the opinion. 


By the Commission: The petition in this case represents 
that the defendant, Commercial Telephone & Telegraph Com- 
pany, a corporation, with its principal place of business at Olney, 
Illinois, owns and operates a telephone system in the city of 
Fairfield; that such system consists of an antiquated property 
and is in a bad state of repair; that the equipment is obsolete and 


the property inadequate; that the defendant does not maintain 
P.U.R.1915E. 43 
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the telephone service in a manner justly and reasonably due the 
patrons of said system; that the patrons of the defendant rent- 
ing telephone instruments in the city of Fairfield pay the de 
fendant the sum of $1.50 per month for telephone instruments 
installed in offices and business houses, and the sum of $1 per 
month for telephone instruments installed in dwelling houses; 
that patrons renting such telephones are required to pay toll 
charges to all near-by towns and villages in the county ; that per- 
sons in the said near-by towns and villages are required to pay 
toll charges for telephone communication with patrons of the 
defendant in the city of Fairfield; that patrons of the defendant 
in the city of Fairfield have communication with very few rural 
telephones in the immediate vicinity of Fairfield; that the 
charges demanded by the defendant to points and places outside 
of the city of Fairfield are, in many instances, made in excess of 
the toll charges from such outside points and places to Fairfield; 
that the defendant is, and has been for some years past, charging 
the complainants and other patrons of the service unjust and ur- 
reasonable rates for the use of its instruments in offices, business 
houses, and residences, etc.; that the said charges are unwar- 
ranted, considering the unsatisfactory and generally inefficient 
service received by said patrons. 

The petition further sets forth that prior to the defendant 
assuming control and management of the telephone system in 
the city of Fairfield, the complainants and other patrons of the 
service were provided communication with some three or four 
hundred rural telephones in the immediate vicinity of Fairfield: 
that under the present management they have communication 
with only some fifty rural telephones in the vicinity of Fairfield; 
and that on account of the “inept service and accommodations” 
on the part of the defendant, the said rural patrons have discor- 
nected their telephones from the defendant’s system. 

_ The petition further sets forth that the complainant, the 
Wayne County Mutual Telephone Company, should be granted 
a certificate of convenience and necessity to install and operate. 
within the citv of Fairfield, a proper and efficient telephone 
service; that by the installation of another telephone svstem the 
complainants and other patrons of the defendant can be provided 


with proper and satisfactory service and connection with said 
P.U.R.1915E. 
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rural telephones in the vicinity of Fairfield; that convenient, 
necessary, and satisfactory telephone service can be had with 
numerous rural exchanges, affording the citizens and business 
men of the city of Fairfield connection with several hundred 
rural telephones in the country, and with numerous towns and 
villages in the county and surrounding counties, without the pay- 
ment of toll charges; that by the construction of another tele- 
phone system in the city of Fairfield, the complainants and the 
public will be afforded much better and more extensive accommo- 
dations and at much less charge and expense than is now pos- 
sible. 

*The defendant, Commercial Telephone & Telegraph Com- 
pany, hereinafter referred to as the “commercial company,” did 
not file an answer to the complaint, but filed a motion to dismiss, 
alleging (1) that the complaint does not show that the Wayne 
County Mutual Telephone Company and the Business Men’s 
Commercial Club are corporations duly organized and autho- 
rized to do business under the laws of the state of Illinois, and 
by reason thereof there are no proper parties as petitioners or 
complainants in said cause, and no natural or artificial persons as 
such complainants against whom, or in favor of whom, a lawful 
order could be entered by the Commission; (2) that said com- 
plaint does not show that any person or corporation who is a 
patron of the defendant has made any complaint as to the char- 
acter or kind of services rendered by the defendant; (3) that 
said complaint does not show that the defendant cannot render 
reasonably good telephone service to its patrons and the citizens 
of Fairfield; (4) that said complaint requests a certificate of 
convenience and necessity for the establishment of a telephone 
exchange in the city of Fairfield, but no natural person or duly 
authorized corporation is requesting such certificate, or is named 
as the person to whom such certificate should be issued. 

Subsequently a motion of A. J. Poorman et al., to be made 
parties complainant to the petition in this cause, was filed. 
After hearing arguments on both of the above motions, the Com- 
mission reserved its ruling thereon until fina] consideration of 
the case. 

Hearing was held at Springfield, Illinois, May 18, 1915. 


Virgil W. Mills, of Mills & Forth, and John L. Cooper, attorneys, 
P.U.R.1915F. 
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appeared for the complainants; John Lynch, attorney, appeared 
for the defendant. ; 

From the testimony presented in this case, it appears that the 
Commercial Telephone & Telegraph Company, which operates 
an extensive telephone system in southeastern I]linois, with its 
principal place of business at Olney, operates a telephone ex- 
change in the city of Fairfield, the county seat of Wayne county, 
serving about 250 subscribers, and has toll lines extending from 
Fairfield to a number of points in Wayne county, to Albion in 
Edwards county, and to Flora in Clay county, at which point 
connection is made with the toll-line systems of the commercial 
company and the Central Union (Bell) Telephone Company.’ 

It further appears from the testimony that by reason of in- 
adequate and unsatisfactory service furnished by the defendant, 
certain rural subscribers served on a switching service basis 
found it necessary to discontinue their connections with the de 
fendant and install a switch board near the corporate limits of 
the city of Fairfield, and extend two lines into the city, one of 
which terminates in a livery stable and the other in a doctor’s 
office; that such rural subscribers are a part of a so-called mutual 
or co-operative organization known as the Wayne County Mutual 
Telephone Company ; that this latter company, hereinafter refer- 
red to as the “mutual company,” through the co-operation of the 
Business Men’s Commercial Club, of Fairfield, and many 
responsible citizens, proposes to install and operate a telephone 
exchange in the city of Fairfield, such exchange to be operated 
on a so-called mutual or co-operative plan; and that said mutual 
company proposes to extend the service to many points in Wayne 
county and to adjoining counties through certain reciprocal 
arrangements with other so-called mutual telephone companies. 

The proposed construction of a competing telephone exchange 
in the city of Fairfield appears from the evidence to be the result 
of a state of great dissatisfaction with the service of the defend- 
ant company. The statements of various subscribers and former 
subscribers of the defendant, describing the reasons for this dis- 
satisfactien, cover many pages of testimony. 

It was clearly shown by the testimony that the local exchange. 
plant of the defendant is in very poor condition, and that many 


interruptions to the service occur because of the badly deter'- 
P.U.R.1915E. 
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orated condition of the outside distribution system and the 
obsolete substation equipment that is in use. It appeared that 
the switch board and other central office equipment is in good 
condition, but that the operating is not maintained at a high 
standard of efficiency. Poor operating, coupled with the physi- 
cal trouble that occurs by reason of the badlv deteriorated condi- 
tion of the plant, has resulted in very unsatisfactory service. 

The defendant company introduced some evidence tending 
to show that “trouble” is cleared promptly, and that the dissatis- 
faction with the service had not resulted in any decrease in 
traffic. On the contrary; it appeared that the number of calls per 
subscriber in the city of Fairfield is considerably in excess of 
the average number of calls per subscriber for exchanges of simi- 
lar size and character. It was admitted, however, by witnesses 
for the defendant, that the outside exchange plant is in poor 
condition. Said witnesses further testified that agitation in the 
city of Fairfield for the installation of a second telephone 
system, and the action taken by the mutual company, had tended 
to discourage any further investment by the defendant in Fair- 
field. 

The inadequacy of the service, it appears, is due largely to the 
inability of the subscribers of the defendant to communicate with 
the rural subscribers, that is, the subscribers of the mutual com- 
pany, and the inability of the rural subscribers to communicate 
with the subscribers of the defendant. This condition, of course, 
is the result of the rural subscribers discontinuing connection 
with the exchange of the defendant, and no doubt has resulted in 
great inconvenience to all users of telephone service in the city 
of Fairfield and the rural] territory contiguous thereto. 

As stated above, the complaint alleges excessive rates charged 
by the defendant company. With the exception of a statement 
by a witness for the defendant, that the gross receipts for the 
year 1914 did not meet the expenses, and that, with a proper 
allowance for depreciation, a deficit of about $2,900 occurred, 
no evidence was produced at the hearing regarding the rates. 

(1, 2] From a careful consideration of the record in this 
case, we are of the opinion that the facts developed by the testi- 
mony presented at the hearing do not justify the establishment 
of another telephone system in the citv of Fairfield. The State 
P.U.R.1915E. 
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Public Utilities Commission law provides an adequate way of 
obtaining good service, just as it provides a remedy for excessive 
rates. The defendant, since acquiring the telephone exchange in 
the city of Fairfield, has had ample time to make such improve 
ments in the plant as may be necessary for the furnishing of an 
adequate and efficient service. Promises made by its manage 
ment to the public and the press have not been fulfilled, and the 
condition of the physical plant and the failure of the defendant 
to make the necessary improvements warrant the aan in 
ordering immediate action in this respect. 

However, it is the opinion of the Commission that in a case 
of this kind, where inadequate service is shown to exist, but no 
steps have been taken to invoke the power of the Commission for 
the correction of such inadequacy, the proper remedy is not the 
granting of permission to a new company to enter the territory. 
The application of such a remedy would result in the duplication 
of the plant and equipment of the existing company, and would 
also result in divided service and its attending evils. 

In view of the facts and circumstances in this case, the Com- 
mission will not, at this time, order the mutual company to cease 
operating its switch board in the city of Fairfield. The Com- 
mission is of the opinion, however, that the rural subscribers 
connected with this switchboard would be better served by re 
connecting their lines and telephones with the exchange of the 
defendant. The Commission has no power to require individual 
subscribers to make such reconnection, and since it is recognized 
that intercommunication between the subscribers of the defend- 
ant and the subscribers of the mutual company is essential to 
users of telephone service in the city of Fairfield and the rural 
territory contiguous thereto, it appears that the establishment 
of a physical connection between the two switch boards is justi- 
fied. 

The final decision of the Commission on the question 
of issuing a certificate of convenience and necessity to the mutual 
company will, for the present, be reserved, and such decision will 
depend, in a large measure, on the action of the defendant com- 
pany in taking the steps necessary to improve its service. The 
establishment of a physical connection between the two switch 


boards is provided at this time as a temporary arrangement to 
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relieve a condition that is working an inconvenience and hard- 
ship on the users of telephone service in the city of Fairfield and 
vicinity. 

‘The motion above referred to, made by the defendant, to dis- 
miss the petition, and the motion made by A. J. Poorman et al., 
to be made parties complainant in this case, are now denied. 

It is therefore ordered that the Commercial Telephone & Tele- 
graph Company make such changes and improvements in its 
physical property in the city of Fairfield as may be necessary to 
furnish adequate and efficient service to its subscribers and the 
general public. Four months is considered a reasonable period 
of time within which to make such improvements. 

It is further ordered that the Commercial] Telephone & Tele- 
graph Company and the Wayne County Mutual Telephone Com- 
pany make such physical connection between the exchange of 
the former and the switch board operated by the latter in the 
city of Fairfield as is required for the furnishing of tol] service 
and local service, including rural service, to the subscribers of 
each company. The manner and division of the cost of making 
such connection, the terms under which intercompany calls will 
be handled, and the schedule of rates or charges that should be 
- established, -will be left to the companies in the first instance; 
and if no agreement can be reached, a further hearing will be 
granted to the parties by the Commission and a supplemental 
order issued determining these matters. 

The Commission reserves jurisdiction of the subject-matter 
and the parties for the purpose of making such further order 
herein as future developments may warrant. 

Twenty days will be deemed a reasonable time within which 
the parties shall comply with this order. 

By order of the Commission, this 25th day of August, 1915, 
dated at Springfield, Illinois. 


Note.—For the policy of the various Commissions in regard to 
the admission of competitive utilities in a field already occupied, 
see note to Re Idaho Light & P. Co. P.U.R. 1915A, 2, at page 21. 

In Re Twin Falls, Case No. F-56, Order No. 238, June 16, 1915, 
the Idaho Commission, while recognizing the rule laid down,in Re 
Idaho Light & P. Co. supra, upon the application of a city for a 
certificate of convenience and necessity to construct and operate a 
P.U.R.1915E. 
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water ‘system where a water company then serving the city under 
an unexpired franchise had failed, in the face of persistent public 
demand, to take any steps to eliminate impurities in the water sup- 
ply, said: “It would be unjust to the investors in the existing utility 
to issue to applicant city an unconditional certificate of convenience 
and necessity, for we believe it is unnecessary to duplicate the dis- 
tribution system of the existing utility, and perhaps even the settling 
reservoir and filter beds now in use could be utilized, at least tem- 
porarily, by the city in the event it should be permitted to install its 
proposed system of waterworks. Since it is suggested in the appli- 
cation that the city be given the privilege of taking over the dis- 
tribution system of the existing utility, either by purchase or con- 
demnation, and it is stated in the answer of the company that the 
company has been at all times, and is now, willing to sell its entire 
system of waterworks to the city at a reasonable price, the Commis- 
sion will not at this time issue its final order in this case, but will 
suspend further action herein for a period of thirty days from date 
of this order for the purpose of giving the parties hereto opportunity 
for further negotiations, in the hope that they may agree on some 
fair and reasonable adjustment as to the price and terms under which 
the city shall take over the company’s plant,” 


MAINE PUBLIC UTILITIES COMMISSION. 


IN RE RUMFORD FALLS LIGHT & WATER COMPANY. 
[U-654.] 


Discrimination — Rates — Larger consumers— Long term contracts. 

1. Under § 32 of chapter 12 of the Maine Public Laws of 1013 as 

amended by § 3 of chapter 347 of the Laws of 1915, the Commission 

has power to approve a contract between a public service corporatiou 

and a municipality to furnish electric current for street lighting at 4 
rate less than the domestic light rate named in its schedule. 


Discrimination — Rates — Large consumers. 

2. Under the Maine statutes no person may be given a reduced rate 
for electricity merely to induce him to use the current or to prevent 
him from generating his own power. 

Discrimination — Large consumer — Special rates for city lighting= 
Approval. 

3 The Maine Commission will approve a contract for reduced rate 
to a municipality for street lighting for a definite term so long as the 
price is sufficient to return some profit: to the utility, and is open # 
long as the utility has surplus current ‘+o supply, without injury, 
the general public dependent upon it; and it is immateria) that the 

P.U.R.1915E. 
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unit required is large, or the character of its use confined to few cus- 
tomers. " 


Dtscrimination — Special rates — Large consumers — Condition. 
4. The Maine statute presupposes, upon the approval by the Com- 
mission of a contract between a public utility and a municipality for 
a reduced rate for street lighting, the filing of an open rate similar 
to that upon which the contract is based, so that other applicants for 
the same service of the same character may know what they are entitled 
to. 


(August 13, 1915.) 


ApriicaTion for approval of a proposed contract between 
petitioner and the inhabitants of town of Mexico under the pro- 
visions of § 3, chapter 347, Public Laws of Maine for the year 
1915, to furnish electric current for street lighting at a reduced 
rate; granted. 


By the Commission: The Rumford Falls Light & Water 
Company, a corporation duly organized and having its place of 
business at Rumford, in the county of Oxford and state of Maine, 
presents to this Commission a contract as yet unexecuted between 
itself and the inhabitants of the town of Mexico, and asks ap- 
proval of said contract by this Commission. 

Mr. F. QO. Eaton, representing the company, explained to the 
Commission the circumstances which were claimed to make this 
contract necessary, and satisfied us that the terms and conditions 
of the contract were reasonable, and that the interests of the 
public and of the company would therebv be properly safeguarded 
and protected. 

[1] Section 32 of chapter 129 of the Public Laws of 1913 
provides in substance that it shall be unlawful for any public 
utility to furnish its product or service at a reduced rate, except 
for certain named purposes, and the furnishing of current for 
lighting streets of a city or town was not among the purposes for 
which a public utility could furnish its service at a reduced rate. 

The proposed contract is for the furnishing by the company 
to the town of Mexico current for street lighting purposes, at a 
rate less than the regular domestic lighting rate named in the 
schedules of the company, and for a fixed term. The legislature 
of 1915, by § 3 of chapter 347, Laws of that year, amended 
§ 32 by adding the following: 


“And provided, further. that it shall be lawful for any public 
P.ULR.1915E. 
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utility to make a contract for a definite term, subject to the ap- 
proval of the Commission, for its product or service, but such 
published rates shall not be changed during the term of the con- 
tract without the consent of the Commission.” 

Contracts for comparatively long terms between a public utili- 
ty and its customers, whereby a particular individual or corpors- 
tion seems to be securing an advantage over a smaller customer, 
are not now favored by legislatures or Public Utilities Commis 
sions. In the past, such contracts (sometimes written and 
sometimes oral “gentlemen’s agreements”) constituted the meth- 
ods by which rebates and other special and unwarranted advan- 
tages were obtained. It was to make such practices impossible, 
or at least unlawful, that the legislatures in nearly every state 
during the last seven years have passed public utility acts and 
created Commissions to assist public service corporations in 
doing away with the necessity of these special agreements, and 
to so arrange matters between the corporations and the public 
that all business dealings should be carried on in the open, each 
having a full, mutual understanding of the acts and the rights of 
the other, and each having in the Commission a friend to whom 
he could at all times go with full confidence in finding a patient 
ear, a ready, though just, sympathy, and a full, calm, and judic 
ial hearing and decision. 

Under the Maine Utilities act all secret agreements are unlav- 
ful, and each public utility is prohibited, under heavy penalty, 
from charging or collecting, for any service rendered, any sum 
whatever which is not in strict conformity with its schedule of 
rates. This makes it necessary for each such utility to file with 
this Commission a schedule of rates showing each service, and 
the exact price therefor, which is offered to the public. In this 
way the public and the Commission are at all times fully ir 
formed. 

By the terms of the law these schedules may be modified by 
the utility on ten days’ notice, or by order of the Commission 
on hearing, either on complaint or on its own motion. While 
this works satisfactorily generally, there is a class of cases I 
which the welfare of the utility and of its prospective customers. 
and, we believe, of the public, require greater certainty as to the 


future rate for a particular service. Frequently the establish 
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ment of an enterprise depends upon the certainty of its being 
able to secure power at a known cost for an extended period. In 
other cases, where a change of the character of power used is 
contemplated, the user must know what the future cost will be. 

[2] In still other cases, and the present is an example of this 

class, a prospective consumer of large units must determine 
whether he will generate his own power or purchase from some 
established utility. He can often produce his power at less cost 
than the fair price charged by the utility for its output delivered 
to its usual class of customers. This happens because he can use 
for generating power, a by-product of his regular business, or, 
as in the case of municipalities, does not expect any returns on 
the capital invested. None of these considerations would war- 
rant special rates or especially favorable terms to such prospec- 
tive users. No person may be given a lower rate to induce him to 
use the current, or to prevent his generating his own power. 
This decision is to be read with this always in mind. 
. [8] But such consumers afford an opportunity for larger 
producers of power to dispose of what otherwise would go unused. 
If this surplus energy is sold at any price above the cost of pro- 
duction and transmission, 1t returns some profit to the utility. 
To that extent, also, it assists the general public in carrying the 
overhead charges of the utility. If.a contract is approved which 
does not promise its full pro rata of the utility’s fair profit on 
its business as a whole, it will be on the ground that it takes care 
of its surplus product, and no such contract should be presented 
where it is reasonable to expect that the same units of product 
might have been disposed of on terms more consistent with the 
return of approximately the same percentage of profit lawfully 
enjoved generally by the utility on its output. 

It was to meet these different contingencies that the legisla- 
ture enacted the statute above quoted. And so long as the price 
is sufficient to return some profit to the utility, and 1s open as 
long as the utility has current to supply without injury to the 
general public dependent upon it, it is obviously to the advantage 
of all that it be permitted to avail itself of the privilege. That 
the unit required is so large, or the character of its use confined 
to so few users that its customers under this rate will be few, 


should not operate against it, provided it keeps reasonably with- 
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in the spirit of the law. These contracts should and will be 
scrutinized with great care, but the public interest does not re 
quire, and it is not the policy of the law to effect, anything that 
shall stand in the way of the widest reasonable and just expan- 
sion of the business of the public utilities of the state. 

[4] The statute evidently presupposes the filing of an open 
rate similar to that on which the contract is based, so that other 
applicants for service of the same character may know what 
they are entitled to. It may well be said that a public rate fora 
class of service like that involved in the contract under consider- 
ation 1s of little practical value, because, in the very nature of 
things, there probably would be but one customer. But these 
schedules perform another service. The dealings of a public 
utility with all of its customers should be as public as practicable, 
to the end that they may be fully advised of all matters relating 
to its rates. It is necessary that the petitioner file with its 
schedule of rates a class rate containing the rate defined in its 
petition, which shall remain in force according to the terms of 
the statute. 

It is therefore ordered that the contract between the Rum ford 
Falls Light & Water Company and the inhabitants of the town 
of México, copy of which is hereto annexed, be executed by said 
parties in triplicate, one original copy to be returned to this 
Commission, with the schedule on which it is based, and one to 
be retained by each of the contracting parties, and that when so 
executed and returned, it be and stand approved under and as 
in accordance with § 3, chapter 347, Public Laws of Maine, for 
the year a. p. 1915. 

Given under the hand and seal of the Public Utilities Com- 
mission, at Augusta, this 13th day of August, a. p. 1915. 

Benjamin F. Cleaves, Chairman, Wm. B. Skelton, Chas. W. 
Mullen, Commissioners, Public Utilities Commission of Maine. 


Note.—Rates to the large consumer. 
It has sometimes been held that service may be sold to the large 


consumer at a lower rate of profit than to the small consumer,— 
especially if the large consumer is a new customer,—to the benefit 
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of the small] consumer, since this will reduce the burden of general 
costs. 

It often happens that it is better, both for the plant and for all 
of its customers as well, that large quantities of the products should 
be sold at even less than enough to yield the regular rate of profits 
upon the same, than that these quantities should not be sold at all. 
Such sales tend to reduce the cost per unit of producing the com- 
modity, as well as to increase the total profits. As it is only when 
the profits are large enough to permit it that rates can be reduced, 
such sales may easily be of material] assistance in securing lower 
rates. This phase of the situation is often entirely overlooked, but 
it is nevertheless a vital element in all rate questions. Re Manitowoc 
Gas Co. 3 Wis. R. C. R. 163 (1908). 

Rates established by the company for certain classes of customers, 
or as they apply to certain classes, mav not be unlawful even though 
returning less than their full proportion of profit. Re Public Fran- 
chise League, 24 Mass. G. & E. L. C. R. 20 (1909). 

In Newburyport Petition, 26 Mass. G. & E. L. C. R. 27, 29 (1911), 
the Commission, in referring to differentials in prices of electricity, 
said: “This company has a verv considerable investment, made pri- 
marily for thé purpose of supplying the community with light. If 
employed for this purpose alone, the daily use of the investment 
would be brief and the cost per unit of electricity sold correspond- 
ingly high; but the sale of electricity for power almost invariably 
increases the volume of the output without necessarily increasing the 
investment, thereby reducing the average cost per unit sold, and so 
making possible a lower maximum price.” 

Because of such considerations, and because such increased effi- 
ciency in the use of the investment should lead to reductions in the 
maximum net price, the Board has been reluctant to interfere with 
certain differentials in price, especially those applying to power. 

“The price at which electricity can be used for heating is not neces- 
sarily, or under all conditions, governed bv the apparent cost of 
supplying it, but depends rather upon its value to the customer. It 
may, moreover, under some conditions, be furnished for this purpose 
at less than what appears to be the average cost, without actual loss 
to the town engaged in the supply. The propriety of trying to ob- 
tain this class of business must, therefore, largely involve at the 
outset considerations of commercial expediency. If the endeavor 
results in materially increasing the output without proportionately 
increasing costs, there will be some commercial justification for un- 
dertaking the experiment, and to a degree the interests of the tax- 
payers and customers generally may be promoted rather than in- 
asta) Marblehead Petition, 29 Mass. G. & E. L. C. BR. 87, 89 

1914). 

A special rate for a large portion of the company’s output can only 
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be justified upon the ground that it contributes to the general public 
advantage. “If it does not, the responsibility for its existence rests 
with the management, and any unfortunate results must be borne 
by the company rather than by the public.” Chicopee Petition, 18 
Mass. G. & E. L. C. R. 33, 34 (1903). 

In Chicopee Petition, 24 Mass. G. & E. L. C. R. 60 (1909), it is 
said: “A serious criticism of the company’s charges was the claim of 
their manifest unfairness to the average customer, due to the peculiar 
system of differentials in force. In almost any lighting company the 
possible economies and resulting advantages to the public are largely 
dependent upon the volume of the output, and the management is 
bound to avail itself of every reasonable opportunity for increasing 
its business. With this end in view, a schedule of rates contrived 
for the purpose of selling gas to do work otherwise more economically 
done with other materials, and effective to this end, may, under some 
conditions and in some companies, furnish very strong grounds for 4 
differential rate. It should be clear, however, that the rate named is 
not a losing one, and that it will increase the company’s profits as 
well as the volume of its business. Differentials of this kind are quite 
different in character, and afford no justification for that practice 
which seeks to charge a large consumer one price and a small con- 
sumer a higher price merely because of a difference in size.” 

Re Minimum Charge for Power, 1 N. J. P. U. C. R. 254, in hold- 
ing that the charge of 50 cents per horse power per month is not ex- 
cessive or unreasonable, and that a minimum charge of $1 per month 
for electric power is not unreasonable, the Commission said: “The 
supply of electricity for power purposes is subject to the same prin- 
ciples which govern in the supply of electricity for lighting, with, 
however, the difference that electric lighting is, to a certain extent, 4 
necessity, and within some limits average rates are justified» provided 
the general application of such rates does not result in imposing too 
heavy a burden upon some classes of customers and at the same time 
relieving other classes from their fair share of the expenses incident 
to supplying them with service. The supply of electricity for power 
purposes ts strictly a commercial proposition, and a company is not 
warranted in charging in accordance with any system of rates which 
results in transferring the obligations of paying any great portion of 
the costs from one set of customers to another set. The St. Lows 
Commission has said as follows in their report on the subject of elec- 
tric rates: ‘It believes that, as a general rule, a guaranty to use 4 
specific quantity of current is not only inconsistent with the character 
of a public utility, but that even if the guaranty works to the advat- 
tage of the customer making it, it is, on account of the resulting dis 
criminatory price, to the direct disadvantage of those customers n0t 
able to make a guaranty.’ With this conclusion, we take issue. In 


mercantile business, generally, lower prices prevail or greater dis- 
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counts are allowed in connection with the sale or purchase of large 
amounts of a product than are allowed where the amount changing 
hands is small. The variations between wholesale rates and retail 
rates which are justified in connection with the sale of electricity for 
power purposes are greater than similar variations in rates charged 
for almost every other commodity, whether it be that of a public 
utility or an ordinary manufactured product. This is seen to be a 
fact when careful study is made of the different items which go to 
make up the total cost of furnishing electric service. As stated in 
the Board’s memorandum covering the subject of minimum charges 
for electric lighting, the costs for electric service readily fall into 
three general classes: First, those items which vary with and are in 
proportion to the number of customers carried on the books of the 
company; second, those expenses which vary with and are approxi- 
mately in proportion to the demand made by each customer upon the 
company’s plant and distribution system; and, third, those expenses 
which depend upon the amount of fuel burned to supply the electric 
current actually used by the particular customer. It is undoubtedly 
true that the most equitable rates are those which take into account 
the real costs. 

“There are so many small factors entering into this subject, and 
which must be considered in evolving a schedule of rates, that such 
an evolution is not as simple as the mere statement of the case may 
appear to make it. For instance, two of the factors which are very 
difficult to allow for are: Distance from the plant of the particular 
customer and the effect upon the cost of the time when the service is 
demanded. So difficult, in fact, is it to make proper allowance for 
these factors, that it is customary to ignore the subject of distance 
from plant, and to consider that all customers are located at an aver- 
age distance from the plant. In many rate schedules some allowance 
is made for the time of year when the demand for service comes; for 
instance, an amusement park operated only in the summer time, and 
supplied with current from a plant having a large portion of its ma- 
chinery idle during the summer months, could reasonably be given 
special consideration. It must be remembered, however, that all such 
considerations must be included in the standard schedule in order 
that all customers, or possible customers having similar conditions, 
will receive service at similar rates. If it be agreed that the supply 
of electricity for power purposes is a commercial proposition, and a 
company is not justified in transferring any considerable portion of 
the costs from one class of customers to another class, the standard 
rate schedules must be arranged so that as near as possible each cus- 
tomer will pay his fair share of the cost. To accomplish this requires 
that every customer shall pay, first, his share of the customer’s costs; 


and second, his proper share of the demand costs; and third, in addi- 
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tion to the above, he must pay for his portion of those costs which 
vary with the amount of current which he uses.” 

It is a well-recognized fact among railroad managers, both passen- 
ger and freight, that an unusually low rate may be a profitable rate 
if it induces traffic to fill cars that would otherwise have to be hauled 
empty. In fact, the accepted theory of railroad freight rates is based 
on the idea of encouraging traffic to move at a low rate, provided that 
rate covers prime costs and makes some contribution toward meeting 
the fixed charges. Monheimer v. Coney Island & B. R. R. Co. 1 P. 
S.C. R. (1st Dist. N. Y.) 705. 

Care must be taken, however, that this business is not undertaken 
unless there is some profit, that is, some return over and above the 
costs of operation. 

In Waltham Petition, 17 Mass. G. & E. L. C. R. 13, 15 (1902) 
the Commission said: “Nearly one third of the company’s gas out- 
put in the last fiscal year was sold to two of its customers, at special 
rates. For several years this practice has prevailed, resulting at times 
in sales at less than cost. Although the sale of so large a percentage 
of the entire output at less than the average profit may contribute to 
the general public advantage through the improved facilities which a 
substantial increase makes possible, the company certainly ought not 
to supply such customers at less than they might supply themselves 
from an independent plant, nor under any conditions at a loss. In 
our opinion, some improvement ought to be made in the rates for 
this service. It should at all times be the effort and purpose of the 
company, in the exercise of its quasi public functions, to ultimately 
secure a uniform rate for a like service to all its customers. The 
general policy of special rates is not to be encouraged, and they can 
only be justified when they clearly contribute to the general public 
advantage.” : 

In Waltham Petition, supra, in referring to a contract for the 
supply of power to a street railway, the Commission said: “Fol- 
lowing the practice not uncommon at that time, but now quite out 
of date, this contract was made upon the basis of the car-mile unit, 
instead of the kilowatt hour; and the weight of the evidence seems 
to be that it has been absolutely unprofitable to the company, and 
that it has perhaps been carried on at an actual loss. The contract 
ought not to be renewed at the old rates; and if it shall be, the sharc- 
holders, and not the customers, must expect to bear the burden thus 
imposed.” 

‘In Newton Petition, 17 Mass. G. & E. L. C. R. 17, 19 (1902) 70 
per cent of the company’s output of electricity was sold for street 
lighting, but the returns therefrom were only 40 per cent of its entire 
electric income. The Commission said: “It is unnecessary for the 
decision of this case to determine the vexed problem of how large a 
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for its use, as compared with the price to private consumers, but the 
Board cannot approve a policy by which the rates for municipal use 
are made 80 low as to impose upon private consumers the entire bur- 
den of the investment charge.” 

In Willcox v. Consolidated Gas Co. 212 U. S. 19, 54, 53 L. ed. 
382, 400, 48 L.R.A.(N.S.) 1134, 29 Sup. Ct. Rep. 192, 15 Ann. Cas. 
1034, is said: “We cannot see from the whole evidence that the price 
fixed for gas supplied to the city by the wholesale, so to speak, would 
so reduce the profits from the total of the gas supplied as to thereby 
render such total profits insufficient as a return upon the property 
used by the complainant. So long as the total is enough to furnish 
such return, it is not important that, with relation to some customers, 
the price is not enough.” 

Differentials have been held not justified on the mere size of the 
customers’ bills. 

“Concessions from the maximum price . . . based primarily 
and solely on the relative size of the company’s customers” are not 
justifiable. Chicopee Petition, 24 Mass. G. & E. L. C. R. 60 (1909). 

There can be no possible justification for the company to depart 
from its published schedule of prices, or to give any advantage, di- 
rectly or indirectly, to one customer not offered to others enjoying or 
seeking the company’s service under like conditions. Re Public 
Franchise League, 24 Mass. G. & E. L. C. R. 20 (1909). 

In Re Public Franchise League, supra, it is said: “The munici- 
pal schedules, so far as they relate to the lighting of municipal build- 
ings, contain special discounts, already described, which are not 
offered to private customers. The Board knows of no logical or con- 
sistent basis upon which such special discounts can be defended, and 
Tecommends their discontinuance.” 

In Brockton Petition, 29 Mass. G. & E. L. C. R. 23, 26 (1914) it 
is said: “There can be no real justification for any departure from 
the established schedules of prices, or for giving any advantage, di- 
rectly or indirectly, to one customer not offered to others enjoying 
or seeking the company’s service under like conditions. The Board, 
therefore, recommended that all special rates be discontinued as 
promptly as may be consistent with the fulfilment of existing con- 
tracts which cannot legally be canceled.” . 

In the last-mentioned case it is also said: “The Board has had 
occasion frequently to consider and discuss in its decisions differ- 
ential prices for electricity. It has admitted the general truth of 
the proposition so commonly urged, that, other conditions being 
equal, length of use of a given demand has an influence upon the 
company’s costs. It has appreciated the weight of the appeal made 
to the commercial enterprise of a company’s management to make 

Prices that will attract business, and it has recognized the import- 


ance and desirability, in the interest of all its customers, of increas- 
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ing output without proportionately increasing investment, in order 
thereby to decrease the averagé cost of the electricity produced and 
sold. But the Board is at the same time convinced that a mere differ- 
ence in the quantity used does not of itself constitute such a differ- 
ence in condition as to justify a difference in price, that differences 
in lamp installations are exceedingly unreliable indications of actual 
differences in demand, and that whatever may be said as to the im- 
portance of the length of use of a given demand, unless variations 
in use are sufficiently marked, their influence upon cost is slight, 
and, as a foundation for difference in price, probably negligible. In- 
deed, differences in price, where made, seem to be based upon consid- 
erations of commercial expediency rather than a purpose to estab- 
lish prices which shall charge each customer as much, and no more, 
than he should pay.” 

The Board has had occasion repeatedly to say to companies that 
discriminations in price based solely on the amount consumed by 
different customers are not justifiable. Re Leominster Electric Light 
& P. Co. 25 Mass. G. & HE. L. C. R. 17 (1910). 

In the last-mentioned case it is also said: “That it may be neces- 
sary to make differentials under exceptional circumstances may be 
conceded, but if made, they must be upon the initiative of the com- 
pany, rather than the Board. How far such differentials may be 
tolerated must depend primarily upon circumstances, and upon 8 
clear demonstration of their immediate or future benefit to the gen- 
eral body of consumers. At least, it may be said that such differen- 
_ tials are not to be justified merely by the size of the customer’s bill; 
that they should not be allowed except where the business is not other- 
wise obtainable; that they should be uniform to all persons for a like 
service; that the price should never be unnecessarily low, and should 
always be high enough to avoid a loss to the company.” 

A discrimination cannot be properly based on a school committee 
being a “very desirable customer of the company, because of the same 
hours during which its buildings consume current.” Ibid. 

Upon the question whether a single customer, served in different 
localities, is entitled to be considered a large consumer, see note to 
Re Oregon Power Co. P.U.R.1915C, 694. 

See also on the question of rates to the large consumer, Re Oblong 
Gas Co. P.U.R.1915A, 598; Re Burlington Electric Light & P. Co. 
P.U.R.1915B, 117; Re Brodhead Municipal Electric Utility, P.U.R. 
1915B, 524; Leavenworth v. Leavenworth City & Ft. L. Water Co. 
P.U.R.1915B, 611; Beloit v. Beloit Water, Gas & Electric Co. P.U.RB. 
1915B, 1005. 
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IN RE CLIFFORD M. TYLER et al. 
(U-66.] 
IN RE GALT BLOCK WAREHOUSE COMPANY. 
[U-57.] 


Valuation — Warehouse, earnings as basis of value. 

1. Charges made by warehousemen will be given little weight in 
determining the value of their property and the amount of stock which 
properly should be issued in payment therefor, since the value of prop- 
erty is used to fix charges rather than charges to fix value. 

Valuation — Purpose — Warehouse property — Purchase of business 
im part nonutility. 

2. The Maine Commission did not make a valuation of warehouse 
property used in a business as a public utility, in authorizing a sale 
of property and the issuance of stock in payment therefor, where a 
large part of the profits from the business sold come from non-utility 
enterprises in which the purchaser can continue to fix prices. 

Sale — Security issues — Purpose — Purchase of warehouse property. 

3. Property and franchises used in a storage warehouse and gen- 
eral merchandise business were authorized to be sold to a corporation, 
which was authorized to issue stock of a par value of $30,000 in pay- 
ment therefor, the sale being consistent with the public interests, and 
the sum of the capital to be obtained by the issue of stock being required 
in good faith for purposes enumerated in the Public Utilities act (Pub- 
lic Law 1913, chap. 129, § 35.) @ 


[September 2, 1915.] 


Petition of Clifford M. Tyler and others for authority to 
sell warehouse property and franchises, and of the Galt Ware- 
house Company to issue securities for the purchase thereof; 
granted. 


By the Commission: These petitions were heard and con- 
sidered together. The first is a petition by Clifford M. Tyler, 
Daniel Tyler, Frederick B. Tyler, and Edwin N. Tyler, co- 
partners under the name and style of the Galt Block Warehouse 
Company, doing business at Portland, for authority to sell their 
property, business, and franchises as warehousemen, to wit, the 
business, including its tradename, lease, and fixtures used in the 


storage warehouse and general mercantile business in said Port- 
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land, to the Galt Block Warehouse Company, a corporation 
organized under the laws of the state of Maine, for $30,000 of 
the capital stock of said corporation. 

The second petition seeks authority for the corporation to 
issue $30,000 of its capital stock at par for the purchase of said 
property and franchises. Public notice was ordered on both 
petitions, and proved as ordered. Hearing was held August 17, 
1915. 

The copartnership has been for many years conducting a 
general warehouse and mercantile business at Portland, and has 
built up a very profitable business. It has other substantial 
business interests and holdings which have been owned and oper- 
ated under the same partnership managements. It now desires 
to separate its operations which are subject to the Public Utilities 
act from its other enterprises, so far as it can be done, for more 
convenient compliance with the requirements of that act. 

[1] A comparatively large part of the income of so much of 
the business as is to be transferred to the corporation is realized 
from sources which are not themselves directly subject to the 
provisions of the Utilities act. The value of the property to 
be sold is dependent very largely upon its value as a going busi- 
ness, its good will, and, of course, its ability to continue to 
operate at its present charges. To the extent that the business 
dont is that of a public utility, these charges must ultimately be 
determined largely by the value of the property employed. That 
musé fix the charges, rather than the charges that. So that this 
element is, to that extent, of little weight in determining the 
value of the property and the amount of stock which properly 
should be issued in payment therefor. 

[2] On the other hand, the parties carrying on the business 
realize a large part of their profits from nonutilitv enterprises 
in which the corporation may continue to fix its prices. This 
has been maintained in the face of competition so long that it 1s 
reasonable to expect it to continue. It has a real value to its 
present owners, and will continue to have such value under equal- 
ly skilful management for the purchaser. The past experience 
of the undertaking indicates that it may reasonably be expected 
to show a satisfactory return on the amount at which it is i 


tended to be capitalized. 
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Under these conditions, and for the purposes of this case, the 
Commission has not undertaken to make a valuation of the prop- 
erty used and useful for the business of the Public Utility, and 
the order made herewith will not be regarded as of any binding 
force in any matter which may hereafter arise in connection 
with rates or otherwise. 

[3] Now, after public notice and hearing and mature con- 
sideration of the testimony, we find that the sale described in 
the first petition is consistent with the public interests, and that 
the sum of the capital to be secured by the issue of said stock by 
said corporation is required in good faith for purposes enumer- 
ated in § 35, chapter 129, Public Laws of 1913, as amended, 
and it is ordered and decreed— 

1. That Clifford M. Tyler, Daniel Tyler, Frederick B. Tyler, 
and Edwin N. Tyler, copartners as the Galt Block Warehouse 
Company, be, and they are hereby, authorized to sell the prop- 
erty and franchises described in said petition, hereto annexed, 
to the Galt Block Warehouse Company, a corporation organized 
under the laws of the state of Maine, and located at Portland, 
for the sum of $30,000. 

2. That the Galt Block Warehouse Company, incorporated as 
aforesaid, be, and it is hereby, authorized to issue its common 
stock to the par value of $30,000, including five shares thereof 
already outstanding for incorporating purposes, and to deliver 
the same to the order of said Clifford M. Tyler, Daniel Tyler, 
Frederick B. Tyler, and Edwin N. Tyler at par in full payment 
for said property and franchises. 

3. That said copartners, or their attorney of record in this 
ease, and said corporation, report to this Commission in detail, 
each under oath, their several doings hereunder within ten days 
after their transactions hereunder shall have been consummated. 

Given in duplicate original, under the hand and seal of the 
Public Utilities Commission of Maine, this 2d day of September, 
a. D. 1915. 

Wn. B. Skelton, Chas. W. Mullen, Public Utilities Commis- 


sion of Maine. 
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IN RE NORTHWESTERN TELEPHONE EXCHANGE COM- 
PANY. 


Rates — Telephone — Reduction to meet competition. 

A telephone company was authorized to reduce ita rates to mect 
the lower rates of a competitor, where it did not appear that the 
proposed rates were within the operation of § 15 of the telephone act, 
which provides that no rates shall be allowed which are inadequate end 
which naturally tend to destroy competition. 


[August 16, 1915.) 


Arpuication of the Northwestern Telephone Exchange Com- 
pany for permission to lower its rates for local exchange service 
within the city of Brainerd; granted. 


By the Commission: This telephone company has applied 
for authority to reduce rates in Brainerd from $2 to $1.75 per 
month on special line residence service, $1.75 to $1.50 on two- 
party line residence service, and $1.50 to $1 on four-party line 
residence service. The lower rates are those which are now 
being charged by the Minnesota Telephone Company,—a com- 
peting concern. The Northwestern Telephone Exchange Com- 
pany has 1,012 telephones in service in Brainerd, claims to have 
an investment of $75,000, and that it is necessary in order to 
protect its investment and maintain its property to meet the 
lower rates. The Minnesota Telephone Company in an unveri- 
fied statement opposes the application upon the ground that the 
Northwestern is without authority to operate an exchange in 
- Brainerd; that the petition does not allege that the lower rates 
will produce a reasonable return upon the investment within the 
city of Brainerd, and that it should not be permitted to publish 
lower rates for the purpose of meeting competition until such 
time as it is required to place its rates upon an adequate basis 
in the cities of Mankato, Red Wing, Austin, and Albert Lea. 

The Northwestern Telephone Exchange Company was operat- 
ing an exchange in Brainerd upon July 1, 1915, when the tele 
phone act became effective. It has filed its schedule of rates as 
provided by law, and it is doubtful if the Commission has the 


right to say that the telephone company was operating within 
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that city without a franchise or other authority. At any rate, 
the question will not be decided upon the record now before us. 

Under the telephone act no rates filed with the Commission 
shall be changed without an order of the Commission sanctioning 
the same, and no new rate shall take effect until the date named 
by the Commission, which shall not be less than ten days after 
it is filed. 

Section 15 provides that: — 

‘No telephone rates or charges shall be allowed or approved 
by the Commission under any circumstances, which are inade- 
quate and which are intended to or naturally tend to destroy 
competition or produce a monopoly in telephone service in the 
locality affected.” _ 

The Commission is not prepared to say that the proposed 
rates are inadequate, and that they naturally tend to destroy 
competition. It is a plain case of one telephone company wishing 
to meet the rate of its competitor, and until a thorough investiga- 
tion has been made the Commission cannot say that the rates of 
either company are too low. No such complaint has been made, 
and it will be doing the Northwestern Telephone Exchange Com- 
pany an injustice to deny its application until such investigation 
has been made. There is no complaint charging that rates are 
inadequate in Mankato, Red Wing, Austin, and Albert Lea, 
and that part of the protest will be disregarded. 

It is therefore ordered that the application be granted, and 
that the Northwestern Telephone Exchange Company may pub- 
lish the said rates and make the same effective on the 1st day of 
September, a. p. 1915. 

By order of the Commission. 


OKLAHOMA CORPORATION COMMISSION. 
COMANCHE TELEPHONE COMPANY et al. 


v. 
PIONEER TELEPHONE & TELEGRAPH COMPANY. 
[Cause No. 2315; Order No. 939.] 


Telephones — Transmission of message — Exchanges — Connections — 
Return of long-distance messages. 
The privilege of directing the routing of the message, or desig- 
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nating which of two competing lines shall be used, where two or more 
telephone companies maintain physical connections for the transmis- 
sion of messages, should be aecorded to the exchange originating the 
call, having regard for the quick despatch of the message and the least 
inconvenience to the calling party, and not the exchange terminating 
the call or the party calling; but this privilege is to be accorded only 
so long as it appears to be a just and rational policy. 


[August 18, 1915.] 


ComptainT alleging that defendant improperly refused to 
furnish telephone connections for the transmission of messages; 
defendant ordered to furnish connections. 

Appearances: E. C. Patton for the complainant; Claude 
Nowlin for the defendant. | 


Humphrey, Commissioner: The complainant, Comanche 
Telephone Company, by H. E. Hendricks, manager, on May 18, 
1915, filed the complaint herein, and thereafter, on June 8, the 
cause came on for hearing, all parties being present and ready 
for trial. 

The parties are transmission companies, operating for hire in 
this state, and it is alleged that complainant owns and operates 
a toll line connecting the exchange at Comanche with the ex- 
change at Addington; that defendant owns and operates a toll 
line between Duncan and Waurika, passing through Comanche 
and Addington; also a toll line between Duncan and Comanche; 
that defendant refuses to accept messages routed (or offered for 
routing) from Addington to Duncan over line of complainant to 
Comanche, although such routing is more direct; but, in lieu of 
such routing, requires the calls originating at Addington and 
terminating at Duncan to be made over its own line, thence north, 
passing the place of origin to Duncan. 

The complainant prays that the defendant be required to permit 
the routing of messages north from Addington, through Co- 
manche to Dunean, and points beyond, and to make connections 
and to put through calls so routed, impartially and with despatch. 

The Commission, having heard and considered the testimony, 
finds that Duncan, Addington, Comanche. and Waurika are 
line, each one with the others, Duncan being 9.6 miles north of 
Comanche, while Comanche is 8.6 miles north of Addington, 


while Addington is 6.2 miles north of Waurika, making a total 
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distance of 24.4 miles from Duncan on the north to Waurika on 
the south; that the Pioneer Telephone & Telegraph Company 
owns the exchange at Duncan and the exchange at Waurika; 
that it owns a toll line which connects the said places; that in 
addition to the aforesaid toll line, it owns two shorter lines, one 
of which makes connections between Duncan and Comanche, the 
other of which makes connections between Waurika and Ad- 
dington, both being parallel to the first-mentioned line; that 
the exchange at Comanche belongs to the Comanche Telephone 
Company; that the exchange at Addington belongs to the Jeffer- 
son County Telephone Company; that the complainant owns a 
toll line connecting the exchange at Comanche with the exchange 
at Addington; that this line, by connections at its terminals 
with the two short lines above referred to as belonging to the 
Pioneer Telephone & Telegraph Company, makes a complete 
circuit from Duncan on the north to Waurika on the south, 
passing through Comanche and Addington. 

The Commission further finds that is is possible for Addington 
to talk to Duncan in two ways: 

1st. Over the Comanche short line to Comanche, and through 
the exchange at said place to Duncan over the Pioneer’s short 
line between Comanche and Duncan. 

2d. Over the Pioneer’s short line from Addington to Waurika, 
through the Waurika exchange to Duncan, over the Pioneer’s 
long-distance line. 

See the following diagram: 





— ante 
The facts in this case are practically conceded, and perhaps 
a more comprehensive view of the question involved might be 
obtained from a review of the following testimony of E. H. 
Hendricks: 


Q. Your complaint in this case is that the Pioneer Telephone 
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calling to designate the circuit to be used, might prove incon- 
venient to the public at large (as many might have to wait during 
arbitrary tie up of line by one), and therefore detrimental; that 
since the transmission company (rather than the party calling) 
is by law, under the supervision of the Commission, that in order 
to render acceptable service to the public generally, and to meet 
the expectations and requirements of the Commission, the er 
change originating the call should be accorded the privilege of 
designating the route to be used, where more than one route is 
accessible (or, of designating the line to be first used, when one 
or more initial lines are accessible in making a circuit including 
other lines or property necessary to complete connections in such 
circuit). This, of course, precludes the suggestion that the ex- 
change terminating the message or, “putting up” the party called, 
should have the right to designate the line or lines to be used. 
The originating exchange is the one to which the calling party 
looks for the procurance of the necessary connections and for 
‘the handling .of his business with despatch, and it would seem 
rather arbitrary to ignore the originating exchange while vesting 
in the terminating exchange the right of routing a message which 
the originating exchange is supposed “‘to put through.” 

As is above shown, the Comanche toll line connects with the 
Pioneer toll line at Comanche. The record shows that-in the par- 
ticular transaction that precipitated this case, the Addington ex- 
change was trying to get connection for a call from Addington 
to Duncan via Comanche; we therefore assume that satisfactory 
traffic arrangements exist. It is to be observed that the reason 
assigned for refusal to complete the desired connections does not 
contradict this assumption. 

The opinion heretofore expressed disposes of this case, but it 
is to be noticed that the proposition of permitting the originating 
exchange to designate the circuit or initial line (in case more 
lines than one are necessary to complete a circuit) is accorded 
as a privilege, which the exigencies of the situation suggest a8 
being proper, but it is not intended by the Commission that this 
shall be considered as anything more than a privilege, which is 
to be accorded only so long as it appears to be a just and rational 
policy; or, in other words, it is not the intention of the Commis 


sion to establish an iron-clad rule recognizing any vested right, 
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in which public service agencies may trade or traffic, as those in 
control of utilities used for public service must at all times pro- 
ceed with due regard for the character of service to be furnished, 
and when the Commission permits the originating exchange to 
route a message, it is to be implied that the routing shall be done 
with as much despatch as possible, and with the least inconven- 
ience to the calling party. An exchange having access to more 
than one long-distance line ought to maintain such relations with 
both as to be able to use either, when the public convenience 
requires such use. 

Wherefore, the premises considered, and the Commission 
being fully advised, it is considered, ordered, and adjudged, that 
the Pioneer Telephone & Telegraph Company, so long as proper 
traffic arrangements exist, be and is hereby required to complete 
connections at Duncan for calls to said place, or points beyond, 
when originating at Addington and routed or directed over the 
Comanche toll line through Comanche to Duncan and other 
points. 

J. E. Love, Chairman; W. D. Humphrey, ey 
Geo. A. Henshaw, Comunissioner. 





OREGON PUBLIC SERVICE COMMISSION, 


SOCIAL SERVICE CLUB OF OAK GROVE 
Vv. 
PORTLAND RAILWAY, LIGHT, & POWER COMPANY. 


‘[F-404; P. 8. C. Or. Order No. 19.} 


Service — Interurban railroads — Height of car steps. 

1. Lower steps of interurban cars which exceed 15 inches in height 
above the top of the rail are unreasonably high, but the carrier was 
required only to remodel equipment so that steps would have a clear- 
ance of 16} inches, where such clearance was required by the construc- 
tion of a public bridge. 


Service — Interurban railroads — Station platforms — Height of car 
steps. 
2. Interurban station platforms give inadequate service where they 
are not level with the top of the rail but slope rapidly down so that 
the normal elevation of car steps is increased from 163 inches to 24 
inches at the stations. 
P.U.R.1915E. 
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Service — Interurban ratlroads — Height of car steps. 
3. Th determining that lower steps of interurban ears should not 
be more than 15 inches from the top of the rail, the Commiasion stated 
that intermediate steps should not exceed 14 inches in height. 


[August 26, 1915.) 


Compiaint that lower steps of interurban cars are an unrea- 
sonable height from the top of rail; upheld and ordered that 
steps have a clearance of 164 inches but company ordered to 
confer with city with a view of securing sufficient clearance on 
bridge to permit steps to be lowered to 15 inches, if possible. 

Comp.taint that inadequate number of cars are furnished for 
patrons; dismissed. 


By the Commission: The above-entitled matter came on 
regularly for hearing before the Commission upon the complaint 
of the Social Service Club of Oak Grove, with respect to the 
adequacy and suitability in certain respects of the passenger cars 
operated by the Portland Railway, Light, & Power Company, 
an Oregon corporation, upon its interurban line of railway be 
tween Portland and Oregon City, Oregon; and as to the suf- 
ficiency of the train service for patrons at Oak Grove, during 
certain periods of the day. 

Appearances: For the plaintiff, B. C. Skulason; for the de 
fendant, Griffith, Leiter, & Allen, and P. J. Lonergan. 

From the record the Commission finds the following facts: 

[1] The Portland Railway, Light & Power Company operates 
a standard gauge interurban electric railway line between Port: 
land and Oregon City, which crosses the Willemette river by the 
Hawthorne bridge in the city of Portland. The construction of 
the Hawthorne bridge is such as to practically compel defend- 
ant to maintain the steps to its interurban passenger cars which 
pass over the bridge at least 16 inches above the top of the rail. 
The passenger cars operated by the defendant in regular service 
between Portland and Oregon City are provided with steps, the 
lower of which vary from 163 to 19 inches above the top of the 
rail, 

Car steps which exceed 15 inches in height above the top of 
the rail are unreasonably inadequate. Their use is inconvenient 


to travelers, and in many cases attended with great inconvenience 
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and even danger, and constitute a menace to public safety and 
health. In view, however, of the existing condition of the Haw- 
thorne bridge and its approaches it is impractical to remodel 
the existing equipment of the defendant so that the lower steps 
shall be less than 164 inches above the top of the rail. 

{2] The unsatisfactory condition as to height of steps is ag- 
gravated at certain stations by the cross section of the station 
platform being such that the ground is not level with the top of 
the rail, but slopes rapidly down. This has the effect of prac- 
tically increasing the elevation of the lower step, so that at some 
stations the lower step is as much as 24 inches above the station 
platform. This is inadequate service, which can be remedied 
at slight expense by additional gravel placed upon the platforms. 

It appears that no effort has been made by the defendant to 
procure a readjustment of the approaches to the Hawthorne bridge 
which will permit the car steps to be lowered to a reasonable 
height. On the ofher hand, the design of the bridge is faulty in 
that insufficient clearance was provided for steps of a reasonable 
height on interurban passenger cars. 

It is therefore found to be a reasonable practice and service for 
the defendant to afford that within thirty days it shall bring its 
various station platforms to an elevation equal to the top of the 
rail; that within thirty days it shall commence the reconstruction 
of the steps of its interurban passenger cars used between Port- 
land and Oregon City, and within one year shall have completed 
the reconstruction thereof so that the lower steps shall not exceed 
164 inches above the top of the rail. The Commission recom- 
mends that defendant and the city of Portland confer with a view 
of adjusting the approaches of the Hawthorne bridge so that 


interurban cars with a lower step of 15 inches above the top of | 


rail will clear the bridge structure; and if the bridge can be made 
to conform to such standard, then the defendant shall place its 
lower car steps to a maximum elevation of 15 inches above the top 
of the rail. The equipment hereafter placed in service upon this 
line of railway should reasonably conform to the standard now 
fixed. 

[3] Intermediate steps upon the interurban cars should not 
exceed 14 inches in height. 


This finding is predicated upon the record herein, which is 
P.U.R.1915E. 
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confined to the Oregon City interurban line. However, the same 
principle would apply to the other interurban lines and to the 
city street railway lines operated by the defendant. 

The conclusions the Commission has reached are in harmony 
with the findings of numerous other similar tribunals to which 
like complaints have been presented. See Re Height of Steps of 
Closed Surface Cars, 4 P. 8. C. R. (1st Dist. N. Y.) 32; David- 
son v. Public Service R. Co. (N. J. P. U. C.) P. U. R. 19180, 
168, and order entered Oct. 21, 1913; Remick v. Boston & M. R. 
Co. 4 N. H. P. S.C. R. 209; Re Bridgeport, Conn. P. U. Com. 
Dec. 30, 1911, Docket No. 25; Marinette v. Menominee & M. 
Light & Traction Co. (Wis. R, C.) P. U. R. 1915B, 468; Re 
Hyde Park Current Events Club, 2 Ann. Rep. P. S. C. Mass. 
1914, vol. 1, p. 382. 

The complaint herein also alleged that defendant did not pro- 
vide sufficient number of cars to accommodate its patrons residing 
in the vicinity of Oak Grove, upon defendant’s'line of interurban 
railway between Portland and Oregon City. The record does not 
substantiate this portion of the complaint. 

It is, therefore, ordered, considered, and determumed that with- 
in thirty days from the date of the service of a copy of this order 
upon it, defendant shall bring its existing passenger station plat 
forms upon its interurban line between Portland and Oregon City 
to an elevation equal to the top of the rail; that within thirty 
days from the date of the service of a copy of this order upon it, 
defendant shall commence to reconstruct, and within twelve 
months after the date of such service shall complete the recon 
struction of its car steps upon such interurban passenger cars, t0 
conform to the standards herein found to be just, reasonable, and 
adequate; that defendant shall confer with the city of Portland 
with a view of securing sufficient clearance on the Hawthorne 
bridge to permit car steps to be lowered to 15 inches; that in the 
event the approaches to the Hawthorne bridge can be made to 
permit the clearance of interurban cars with the lower step 16 
inches from the top of rail, the defendant shall conform its inter 
urban passenger cars to such standard in lieu of 164 inches here 
inbefore preseribed; that new equipment hereafter placed 1 
service upon such interurban line shall conform to the standards 


hereinbefore found to be just, reasonable, and adequate; and that 
P.U.R.1915E. 
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in other respects the complaint herein be dismissed. The Com- 
mission recommends the adoption of the same standards of con- 
struction for all other cars, urban and interurban, operated by the 
defendant. 





WISCONSIN RAILROAD COMMISSION. 


IN RE PLATTEVILLE MUNICIPAL WATERWORKS. 


Service — Water — Ownership of meters— Municipal plant. 

A municipal water company was exempted from the provision 
of a statute which required utilities to provide their own meters, 
where it was shown that owners of property were in a better position 
to protect meters than the companies; that an unusually large percent- 
age of the population were renters; that the expense of making the 
change would be large, and that the company needed its funds for neces- 
sary additions to its mains. 


[August 28, 1915.] 


AppLicaTion to compel municipal water utility to provide 
water meters; denied. 
The appearances are set out in the opinion. 


By the Commission: Complaint having been made that the 
Platteville Municipal Waterworks has failed or refused to install 
water meters at its own expense in the city of Platteville, a hear- 
ing was duly ordered on motion of the Commission and held at 
Platteville on April 15, 1915. S. W. Beers appeared on his own 
behalf, and the Waterworks Commission was represented by city 
attorney, R. A. Goodell. 

The city attorney admitted that all water meters in Platteville 
are owned by the consumers, and formally requested that the city, 
as a water utility, be exempted from the requirements of § 1797M 
~90 in this respect. 

Testimony was introduced tending to show that conditions at 
Platteville are not favorable to the change from individual owner- 
ship of meters to ownership by the utility. It was pointed out 
that the proportion of renters in Platteville is greater than in 
other comparable cities, owing to the fact that its chief industry 
is mining. Renters are held responsible for the maintenance of 


property including meters bv the owners in a way which would be 
PURSE. 45 
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impossible if the meters were owned by the utility. This was 
said to apply peculiarly to Platteville, since a very large number 
of meters are so located in the basements, that fuel and other 
material are likely to be piled on them, and they are subject to 
injury by freezing. The superintendent stated that if the meters 
should be purchased by the city it would be necessary to relocate 
many of them at a considerable expense, and that additional em- 
ployees would be required for repairing and protecting meters. 
As a further reason for retaining the existing practice, it was 
shown that, on account of the mining operations in and near the 
city, water from ordinary wells is polluted, and cannot be safely 
used. This condition makes necessary the immediate extension 
of mains to serve new additions to the city as they develop. Sev- 
eral extensions are contemplated in the near future, and the 
utility desires to use its available funds for this. purpose, rather 
than in buying and repairing meters. The cost new of the 
meters now owned by consumers, as stated by the superinten- 
dent, is $9,312.90. 

Having in mind the testimony, and upon investigation, the 
Commission is of the opinion that sufficient grounds exist to 
warrant the exemption of the municipal waterworks of Platte 
ville from the requirement of § 1797M-—90, above referred to, 
that utilities shall provide and own meters. 

It is therefore ordered that the city of Platteville, as a water 
utility, be and the same is hereby exempted from the general re- 
quirement of § 1797M-—90 of the statutes, that meters shall be 
furnished by utilities at their own expense. 

Railroad Commission of Wisconsin, Walter Alexander, Hal- 
ford Erickson, Carl D. Jackson, Commissioners. 


CALIFORNIA RAILROAD COMMISSION, 


IN RE SAN JOSE WATER COMPANY. 
[Decision No. 2654; Application No. 1414.] 


Service — Water — Meters — Extension. 

1. Upon granting an increase in rates for water to conform to 
rates fixed by the Commission for the company in another city, it was 
ordered that all meters be paid for and set up at the expense of the 

P.U.R.1915E. 
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company, and all extensions be made at its expense as provided in the 
other city. 
Rates — Water — Uniformity — Accounting. 

2. A water company was permitted to make slight increases in its 
commercial and domestic rates to conform to its authorized charges in 
another city, in order to secure uniformity in accounting, where no 
objection to the proposed increase was made. 


Evidence — Burden of proof — Inability to pay rates. 

3. Proof that a prosperous city had already apportioned all 
revenues derived from its tax levy, unsupported by any evidence of its 
inability to meet its legitimate bills from other sources, was held in- 
sufficient to show that an increase in the rates of water supplied to it 
by a water company should not be permitted upon the ground that it 
was beyond the reasonable ability of the city to pay therefor. 

Water — Hydrants — Value of service. 

4. The rates of a water company for fire hydrant service supplied 
to a city can, in no event, be more than the reasonable value of the 
service to the city, irrespective of the investment return and cost to the 
cempany; and the rates applicable to a large city for such service will 
not be established for a small city where the quality of the service is 
not the same. " 

Return — Reasonableness as a whole — Profit from a particular lIo- 
cality. 

5. It does not necessarily follow that because the business of a 
public service corporation cannot be conducted at a loss as a whole, 
that investments to serve any consumer, or group of consumers, should 
show the same percentage of profit. 

Valuation — Waterworks — Reproduction cost— Absence of records. 

6. The reproduction cost method of valuation may be adopted in 
a rate case where no complete or accurate record of either the original 
cost or actual investment in the property of a public service company 

Evidence — Finding of value in another case— Acceptance by com- 
pany — Effect. 

7. The Commission is not bound in a rate case by the depreciated 
reproduction cost of a waterworks property found by its engineers in an- 
other case and accepted by the company, but such value may be taken 
as sufficiently conclusive to that fact. 


{August 2, 1915.] 


APppPlLicaTion for permission to establish for the town of Los 
Gatos and inhabitants thereof a schedule of rates similar to the 
schedule established for the applicant in the city of San José; 
granted in part. The rates established are set forth in the order. 
It is suggested in the opinion that applicant apply rates fixed in 
the order over such of its territory as is not affected by rates 


«heretofore fixed. 
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Appearances: S. F. Leib for applicant; D. T. Jenkins for 
town of Los Gatos. 


Loveland, Commissioner: Applicant, San José Water Con- 
pany, supplies water to the city of San José, towns of Los Gatos 
and Saratoga, their suburbs and adjacent territory, and to the 
inhabitants thereof. Applicant desires permission to establish 
and put into effect, in the town of Los Gatos, the same rates for 
water as were fixed by this Commission for the city of San José, 
decision No. 1534, case No. 476, Monahan v. San José Water 
Co. 4 Cal. R. C. R. 1101 (1914). 

On April 13, 1914, the town of Los Gatos turned over to this 
Commission its powers over public utilities, the authority to fix 
rates to be charged by applicant within the corporate limits of 
the town prior to this time resting in the board of trustees, and 
on November 14, 1914, applicant filed its present petition, alleg 
ing that the rates now in force in Los Gatos are unreasonable, 
unjust, and insufficient, in that they fail to provide sufficient 
revenue to earn a fair return on the capital investment, used, 
useful, and necessary in supplying the town of Los Gatos, and 
residents thereof. 

Hearings were held on March 5, and on May 4, 1915, the 
time intervening between these hearings being desired for 8 
more complete investigation by the Commission’s representa- 
tives. At these hearings Mr. D. T. Jenkins appeared in behalf 
of the town of Los Gatos, in protest against such of the proposed 
rates as applied to the town of Los Gatos. Applicant has filed 
its closing brief, and the matters are now before me for final 
determination. 

In the decision in case No. 476, the Commission left undis- 
turbed the flat rates then existing in the city of San José. The 
flat rates now in force in Los Gatos are practically identical with 
those now operative in San José. The effect of this present ap 
plication upon the flat rates will be immaterial, particularly 
when applicant’s records show that at the present time only about 
2.28 per cent of the total number of consumers in the entire 14s 
(iatos district are flat-rate users. For these reasons I shall 
recommend that applicant be allowed to put into effect in Los 


Gatos the flat rates now operative in San José. 
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Exclusive of the flat rates heretofore mentioned, the following 
tabulation shows applicant’s present and proposed rates for the 
town of Los Gatos: 


Present Rates. . 

For all water used by meter, monthly minimum charge for 4,000 gallons 
or less, $1. 

All above 4,000 gallons, at the rate of 15 cents per thousand gallons. 

For water used from hydrants for fire purposes, by the town of Los Gatos, 
for each hydrant per annum, payable quarterly, $5. 

For water used for flushing sewers and street sprinkling, by the town of 
Los Gatos, 8 cents per thousand gallons. 

Proposed Rates. 
Commercial. 

Monthly minimum for 4,000 eens or less, 90 cents. 

Between 4,000 and 10,000 gallons, 20 cents for each thousand gallons. 

Between 10,000 and 100,000 gallons, 15 cents for each thousand gallons. 

Above 100,000 gallons, 12 cents for each thousand gallons. 


Municipal and County. 


Schools, city hall, and other governmental department buildings at com- 
mercial rates. 


Fire hydrants, owned by town, per month .............. sis eaters ee $1.75 
Fire hydrants, owned by company, per month ..........ccce00. e225 
Parks and lawns, each meter minimum monthly ......... Watwees 90 


All water used, 12 cents per thousand gallons. 
Sprinkling measured by tanks and records by town, 12 cents per thousand 
eee ce nein: each meter minimum monthly ...... Speccueanis $ .90 
All water used, 12 cents per thousand gallons. 

[1] Applicant makes no mention of the further order in case 
No. 476, relating to practices as identified with rates. It was 
further ordered in this case, that “all meters to be paid for and 
set up at the expense of the company. All extensions to prop- 
erty line to be made at the expense of the company.” 

These matters are so closely allied with the rates fixed in the 
city of San José, that I shall recommend their adoption in this 
application. 

[2] The changes desired in commercial or domestic rates are 
very slight. Mr. Ryland, president, San José Water Company, 
estimated that the application of the proposed domestic .rates 
would not result in a difference of more than $300 in the gross 
annual revenue. No objection is made to these proposed domes- 
tic rates by any of the applicant’s present consumers. They 
now apply to the greater portion of applicant’s system, and, for 
the sake of uniform accounting, I shal! recommend that the pro- 
posed commercial and domestic rates be allowed to be put into 
effect. 


This leaves for consideration only the rates applicant desires 
P.U.R.1915E. 
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to apply to the town of Los Gatos itself, but before proceeding to 
a discussion of the issues involved, I shall refer to certain refer- 
ences contained in applicant’s final brief, wherein unlimited 
confidence in the integrity and ability of its officers is expressed. 
Lieutenant Governor John M. Eshleman, who, as president of 
. the Railroad Commission of California, heard and decided the 
issues in case No. 476, expressed a like confidence, and I should 
be doing violence to my honest convictions if I did not at this 
time express hearty approval of the probity of these gentlemen. 
and, were that the only question comprehended in this case, a deci- 
sion would be easy and a source of great satisfaction to myself. 
In this connection I desire to express the same degree of confi- 
dence in the engineers of this Commission, who have assisted in 
case at bar, and in case No. 476, supra, as well as in the able and 
gentlemanly counsel appearing therein. Such confidence seems 
entirely justified, and I may say that in the case of our engi- 
neers, it is born of long experience of the close relationship in 
the work of this Commission. As was the case with Lieutenant 
Governor Eshleman, the fact remains that in the final disposi- 
tion in this case I may feel difficulty in accepting the findings of 
experts. 

I will now discuss the protests entered by the town of Los 
Gatos. Objection is made to the proposed municipal rates, on 
the grounds that it is unable to pay an increased rate; that the 
fire service rendered by applicant is not such as to warrant any 
material increase over the existing rates, and that applicant is 
now receiving an adequate return on its investment over the en- 
tire territory served by it. In support of these contentions con- 
siderable testimony was taken. I will now take up these objec- 
tions in the order in which they have been mentioned. 

[3] That rates are directly affected by the ability of the rate 
payer to meet them is patent to everyone. On this point I 
desire to refer to the words of President Max Thelen,’ in his 
opinion preceding this Commission’s decision in case No. 597, 
Rogers and Central P. Land & Lumber Co. v. Sacramento Val- 
ley West Side Canal Co. and William F. Fowler, receiver of the 
property of Sacramento Valley West Side Canal Company, and 
case No. 673, Sacramento Valley Realty Co. v. Sacramento 


Valley West Side Canal Co. and William F. Fowler, receiver of 
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the property of Sacramento Valley West Side Canal Company, 
decided June 14, 1915: “Another element which must be taken 
into account in establishing the rates in this case is the ability of 
the consumer to pay. It is a weli-established principle of public 
utility regulation that whatever rates might be secured from the 
application of the usual principles of valuation, a public utility 
can in no event charge a rate which is beyond the reasonable 
ability of its consumers to pay. The rates must be reasonable to 
the utility, but they must, in any event, be reasonable to the pub- 
lic.” Also quoting in authority therefor the opinion of Justice 
Harlan, in Covington & L. Turnp. Road Co. v. Sandford, 164 
U. S. 578; 41 L. ed. 560, 17 Sup. Ct. Rep. 198: “The public 
cannot properly be subjected to unreasonable rates in order 
simply that stockholders may earn dividends.” And again: “If 
a corporation cannot maintain such a highway and earn dividends 
for stockholders, it is a misfortune for it and them which the Con- 
stitution does not require to be remedied by imposing unjust 
burdens upon the public.” And in case of Smyth v. Ames, 169 
U. S. 466, 42 L. ed. 819, 18 Sup. Ct. Rep. 418: “What the 
company is entitled to ask is a fair return upon the value of that 
which it employs for the public convenience. On the other hand, 
what the public is entitled to demand is that no more be exacted 
from it for the use of a public highway than the services rendered 
by it are reasonably worth.” 

The conclusions reached by Commissioner Thelen seem to me 
not only to be sound law, but good common sense. However, the 
ability or inability of the consumer to pay is most elusive and 
difficult of determination, and in my opinion should not be in- 
voked in the determination of a utility’s rates, unless the evi- 
dence sustaining it clearly indicates the fact. In this particular 
case, beyond a statement submitted by the town of Los Gatos, 
showing that revenues derived from the tax levy have already 
been apportioned, there is nothing in the evidence to show an 
inability to pay. Not only might it well be that the apportion- 
ment of these revenues could have been adjusted to meet any 
exigencies that might arise, but I cannot bring myself to believe 
that a community with the standing and prosperity of this one is 
unable to meet any and all of its legitimate bills. 


[4] Of the rates to be charged the town of Los Gatos, it is 
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in those for fire hydrant service that the greatest increase is 
proposed. There are now 60 hydrants installed, all the property 
of the water company. Under the present rates the annual 
rental on these hydrants is $800, while under the proposed rates 
it would be $1,620, an increase of 440 per cent, greater than the 
town now pays for water for all purposes. Mr. Jenkins, for the 
town of Los Gatos, drew particular attention to the present 
hydrant rates in San José, as compared with those in Los Gatos, 
and considerable testimony as to the relative quality of fire 
hydrant service rendered by applicant in the two communities. 
It is a well-established principle that rates to be charged must 
in no event be higher than the service is reasonably -worth, and 
it necessarily follows that the quality of this service, as distin- 
guished from its cost, is a determining factor in these rates. If 
we assume that the fire hydrant rentals fixed by this Commis 
sion for the city of San José, on May 22, 1914, are still just and 
reasonable rates, and there is nothing to show that the lapse of 
this short time has made them otherwise, I am led to believe. 
after a careful study of the evidence, that the application of the 
San José hydrant rates to the town of Los Gatos will result in a 
rate higher than the service is reasonably worth to the public. 
In the ultimate conclusion, however, it is not possible to fix 
the exact relative difference in the qualitv of this service as 
rendered in the two communities, or a rate based upon any such 
difference; neither can I bring myself to believe that applicant 
seriously contends that its fire hydrant service in San José 1s 
not superior to that in Los Gatos. For these reasons, and for 
others which will hereinafter appear, necessity of discussing 
this question in detail is not evident, though I do desire to call 
attention to a conclusion, which, based upon even a general 
understanding of the distinction between the districts served, 
seems logical. That the extent and value of the property pre 
tected per hydrant is greater, and that applicant’s mains, pump 
ing equipment, and other facilities for rendering fire service are 
larger and more efficient, in a city of the size and character of 
San José than in a residence town so situated at Los Gatos, 18 
not only a reasonable conclusion, but one which seems fully ver'- 


fied by the evidence in both this and the former case. 
P.U.R.1915E. 
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[5] I will now take up the last of the objections raised. Ap 
plicant’s 1914 annual report on file with this Commission shows 
that its business as a whole is in a prosperous condition, although 
statements submitted by applicant tend to show that its Los 
Gatos territory is at present unprofitable. Obviously, rates are 
not based on the cost of service to each individual consumer, or 
group of consumers, but are based rather upon the cost of serving 
all consumers, and while it is admitted that applicant’s business, 
when considered as a whole, cannot be conducted at a loss, it 
does not necessarily follow that investments to serve any con- 
sumer, or group of consumers, will or should show the same 
percentage of profit. 

I have indicated most of the elements affecting this particular 
case and ulterior to the fundamental rules governing courts and 
Commissions in the fixing of public utility rates, and will now 
proceed to a discussion of the questions directly involved in the 
applidation of these fundamental rules. The-general principles 
involved seem so well established that it is unnecessary to repeat 
them. The authorities are practically in agreement that just 
and reasonable rates are fundamentally based upon the gross 
amount which will pay proper operating expenses and give a 
fair return, together with loss by depreciation thereon, on the 
fair value of the property used and useful for the public service. 

[6] The sum of $8,833 has been arrived at by both applicant 
and this Commission’s engineers, as a proper annual allowance 
for operation and maintenance expenses for the year 1915, and 
I can see no reason to differ from this estimate. I have referred 
to the fundamental principles involved for the reason that it has 
been impossible for me to obtain from the evidence complete in- 
formation on a number of elements, as outlined by the authori- 
ties, to be considered in the determination of fair value. That 
no complete or accurate record of either original cost or actual 
investment for this particular property exists, is stated by our 
engineers and admitted by applicant. In the conclusions as to 
these factors reached by both applicant’s and this Commission’s 
engineers, I am convinced an honest attempt has been made to 
arrive at the correct result, and I believe the divergence in these 


results as shown by evidence is but the logical outcome of a sit- 
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uation where no exact records can be found. While I shall give 
due weight to the conclusions reached by both sets of engineers 
on these questions, 1 am inclined to think that on the facts of 
this case the reproduction cost method is perhaps the best guide 
obtainable under the circumstances. 

[7] In case No. 476, the Commission’s engineers found the 
depreciated reproduction cost of applicant’s property, devoted to 
the exclusive use of the Los Gatos district, to be $171,188, with 
annual depreciation thereon of $3,646. Applicant’s acceptance 
of this estimate, though in error as to the Commission’s findings 
thereof (such findings being those of the Commission’s engi- 
neers), is indicated on page 13 of its final brief, wherein appears 
the following: “We maintain that the value placed upon this 
property by the Commission in case No. 476 is the only one 
which can be considered in this (the present) application, and 
‘it is the value upon which rates should be predicated.” 

While I cannot completely agree with this statement, in view 
of the fact that this’ estimate just given was not only fixed by the 
Commission’s engineers, but accepted by applicant, it seems 
sufficiently conclusive to definitely place the depreciated repro- 
duction cost of applicant’s property used and useful in supplying 
the Los Gatos district at $171,188, as of the date when such 
estimate was made, January 1, 1914. Net additions to capital 
investment bring this figure to $172,886.32 as of January 1, 
1915, and $178,286.32 as of January 1, 1916, according to data 
submitted by applicant. 

Not including returns from fire hydrant rentals, the Commis- 
sion’s engineers have estimated the gross annual revenue under 
proposed rates at $19,784.11, while applicant estimates them at 
$17,230.10. 

The engineers of the Commission have based their estimate 
entirely upon the past records of this company, while applicant 
has forecasted the immediate future through means of perhaps 
a more detailed knowledge of the situation. While the exact 
return under my proposed set of rates is, of course, somewhat 
problematic, I am of the opinion that it will fall somewhere with 
in the limits given. 

The total gross income under the proposed rates for either 
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calculation may be obtained by simply adding the annual hydrant 
rental of $1,620. 

While a study of all these figures heretofore given as portions 
of the fundamental rule indicates that in any case the proposed 
rates will not give an adequate return on the depreciated repro- 
duction cost, such depreciated reproduction cost is only one 
element of fair value, and must conform to and meet the peculiar 
circumstances existing in each particular case. Under the dis- 
cussion of the objections raised by the town of Los Gatos, I have 
already indicated the particular circumstances affecting this case 
and the weight that should be given thereto, and am of the opin- 
ion that substantial justice will be done if this application is 
granted with the exception of the rates proposed for fire hydrant 
service, which rates I am of the opinion should not be fixed 
beyond the reasonable value of the service rendered simply in 
order that dividends should be earned. 

Before proceeding to the order, I desire to call attention to 
something which was not contemplated in this application and 
upon which this Commission is not called to pass, namely, the 
application of the rates, which will be hereafter shown in the 
order, to the remaining territory served by applicant, exetpt 
where they come in conflict with the rates already fixed by this 
Commission for the city of San José. I see at this time no 
valid objection to applicant’s putting into effect the rates fixed 
by this order over such of its territory as is not affected by the 
rates heretofore fixed, and I suggest that applicant apply such 
rates to such territory. If any injustice results from their ap- 
plication the matter can be given complete consideration. 

I recommend the following form of order: 


ORDER 


San José Water Company having applied to this Commission 
for an order authorizing an increase in rates for water delivered 
to the town of Los Gatos and the inhabitants thereof, and a pub- 
lic hearing having been held and being fully apprised in the 


premises, 
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It is hereby found that the rates of this company (in lieu of 
which rates are established in this order) are unjust, unreasun- 
able, or insufficient, and 

It is further found that the following rates are just and reason- 
able rates to be charged by the San José Water Company to thie 
town of Los Gatos and the inhabitants thereof until the further 
order of this Commission, and the same are hereby established, 
as follows; 


Commercial. 


Monthly minimum of 4,000 gallons or less, 90 cents. 

Between 4,000 and 10, 000 gallons, 20 cents for each thousand gallons. 
Between 10, 000 and 100, 000 gallons, 15 cents for each thousand gallons. 
Above 100, 000 gallons, 12 cents for each thousand gallons. 


Municipal and County. 


Schools, city hall, and other governmental department buildings at com- 
mercial rates. 

Fire hydrants, owned by company, per month ...............0-00: $1.13 

Parks and lawns, each meter minimum monthly ..............0e: 90 
All water used, 12 cents per thousand gallons. 

apr ne meaaured by tanks and record by eity, 12 cents per thousand 
allons 

Secs flushing, each meter minimum monthly ...........-.ece:: $ 90 
All water used, 12 cents per thousand gallons. 


And it is further ordered that the commercial flat rates now 
charged by the San José Water Company in the city of San Jose 
are just and reasonable rates to be charged in the town of Los 
Gatos, and the same are hereby established, and 

It is further ordered that the following practice be followed 
by the San José Water Company within the town of Los Gatos, 
to wit: 

All meters to be paid for and set up at the expense of the San 
José Water Company. 

All extensions to property line to be made at the expense of 
the San José Water Company. : 

The foregoing opinion and order are hereby approved and 
ordered filed as the opinion and order of the Railroad Commu- 


sion of the State of California. 
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IN RE PRACTICE OF WATER, GAS, ELECTRIC, & TELE- 
PHONE UTILITIES REQUIRING DEPOSITS. 


[Decision No. 2689; Case No. 683.) 


Payment — Service — Protective measures. 

1, A utility has the right to take reasonable protective measures 
to insure payment for future service, although the ordinary tradesman 
may not make similar demands, since the utility is compelled to supply 
its service to all who demand it. 


Payment — Service — Reasonableness of rule. 

2. In determining what rule or regulation of a utility to insure 
payment for future service will be reasonable, consideration must be 
given to the desirability of subjecting the general mass of consumers 
to only such Durdens as are reasonably necessary to insure such pay- 
ment. 


Discrimination — Payment for service— Uniformity of application 
of rule. 

3. A rule or regulation insuring payment for future service should 
reduce to a minimum the possibility of discrimination by the utility 
in its application. 

Payment — Service — Credit — Necessity for— How established. 

4. Utilities may require an applicant for metered service to estab- 
lish his credit before rendering service; and such credit may be deemed 
established if the consumer owns the premises, or makes a cash deposit, 
or furnishes a guaranty satisfactory to the utility, or has paid all bills 
of the utility promptly for a period of twelve months prior to the estab- 
lishment of the rule. 


\ 
Discrimination — Cash deposit — Classification of consumer. 
5. Utilities, in permitting consumers of metered service to establish 
a credit by making a cash deposit, have the right to make such classi- 
fication as may be necessary to prevent small consumers from bearing 
the burdens of large consumers, but all consumers within the same 
class must make the same deposit. 


Payment — Service— Amount of cash deposit. 

6. A maximum cash deposit of $2.50 for domestic or residence 
monthly metered service, or, in the case of larger consumers, a deposit 
not exceeding the average bill for twice the period for which collections 
are made, was held reasonable. 


Payment — Service — Effect of delinquency of consumer not making 
cash deposit. | : 

7. Utilities may demand that consumers guarantee future bills by 

a cash deposit where they receive metered service under a credit estab- 

lished other than by a cash deposit and default in payments, provided 

that service shall not be discontinued for failure to make such deposit 
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until after the expiration of the time specified in a notice of intention 
to discontinue service. ; 


Payment — Service — Effect of delinquency of consumer who has 
made cash deposit. 

8. Upon the failure of a consumer who has made a cash deposit, 
to pay a bill for metered service, the utility may apply the deposit in 
so far as necessary to liquidate the bill, and require that the deposit 
be restored to its original amount, provided that service shall not be 
discontinued until the deposit has been entirely absorbed and after 
the expiration of the time specified in a notice of intention to discon- 
tinue service. 


Payment — Service — Discontinuance of service for failure to fre- 
establish credit — Notice. 

9. A utility cannot discontinue metered service to consumers whose 
credit with the utility has become impaired or exhausted by failure to 
pay bills, unless it gives reasonable notice of intention to discontinue 
if the credit is not re-established. 


Payment — Service — Discontinuance of service for fatlure to pay 
delinquent bills. 

10. The California Commission refused to permit water, gas, elec- 
tric, or telephone utilities to discontinue service to consumers by reason 
of nonpayment of bills for service theretofore delivered, since the utili- 
ties can protect themselves by demanding payment or the establishment 
of credit in advance of delivery of service. 


Payment — Service — Telephones — Interest on depostts. 

11. A telephone utility need not pay interest on deposits made by 
patrons to insure payment of telegrams and long-distance telephone 
messages sent through the utility. 

Payment— Service — Telephone — Deposits — Telegrams and long: 
distance telephone messages, 

12. A telephone utility may extend to ita patrons the convenience 
of sending telegrams and long-distance telephone messages to the extent 
of such deposits as they may desire to make, or without a deposit. 


Payment — Service — Guaranty —Deposit. 

13. Utilities rendering service at flat rates may deminha payment 
in advance for the period at which bills are normally rendered, but 
cannot demand guaranties or deposits for service to be rendered in the 
future. 


Payment — Service — Discontinuance for failure to pay tn advance 
-— Notice. 

14. A utility cannot discontinue unmetered service to consumers 
for failure to make payment in advance as required, unless it gives res- 
sonable notice of intention to discontinue if payment is not made. 

Payment — Service — Oredit — Return of deposit. 

15. Prompt payment of bills for one year sufficiently establishes § 
consumer’s credit so that a cash deposit to insure metered service should 
be returned at the end of such period. 

Payment — Service — Interest on depostt. 
16. Utilities were required to pay 6 per cent interest on cash de 
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posits to insure payment for metered service, except where the service 
is discontinued in less than twelve months. 


Service — When contract unnecessary — Application. 
17. It is not reasonable to require an applicant for service to sign 
a contract, where the utility’s rates, rules, and regulations are estab- 
lished by the Commission, but a written application may be required 
so that the utility may secure necessary information as to consumers. 


Service — Charge for extenston to abutting property — Extenston not 
for use in immediate future. 

18. It is a reasonable requirement that utilities should make, at 
their own expense, all service connection of normal size from their 
mains or lines along public highways to the property lines of abutting 
consumers, except that connection may be refused, subject to review by 
the Commission, if the utility believes that such extensions will not be 
used in the reasonably immediate future. 


Return — Operating expenses—Cost of initial service installation 
not assessable to the consumer. 
19. The cost to a utility of making an initial service installation is 
@ proper capital account charge, and therefore should not be consid- 
ered as an operating charge or as in any manner assessable against 
the individual consumer. 


Service — Costs of disconnections and reconnections — Season resort 
or permanent community — Charge to consumer or operating ex- 
pense. 

20. A single uniform regulation cannot be established to provide for 
the cost of making a disconnection of service at the request of the 
consumer and a reconnection for a new or resuming consumer, where 
there are many disconnections and reconnections at season resorts and 
few in permanent communities, and the California Commission per- 
mitted utilities to meet such expense either by charging the cost directly 
tp new or resuming consumers, or by prorating it over periodic pay- 
ment for service, or by merging it into general operating expense. 

Service — Who must pay for extensions within municipality. 

21. A water, gas, electric, or telephone utility which operates under 
a general franchise authorizing the occupancy of all streets of a mu- 
nicipality may be required to make, at its own expense, such street 
extensions as may be necessary to serve applicants, provided that where 
it deems an extension unduly burdensome, the matter may be referred 
to the Commission for adjustment. 


Service — Payment for extensions outside of municipalities. 

22. In determining whether a water, gas, electric, or telephone util- 
ity should make, at its own expense, extensions outside of municipali- 
ties to serve applicants, consideration will be given to the fact that 
the utility should be liberal, but regard must also be had to its financial 
condition and the rights of existing consumers. 


Service — Who must pay for extensions outside of municipalities. 

23. A water, gas, electric, or telephone utility may be required to 
make extensions in unincorporated territory at its own expense, as it 
can agree upon with the applicant for service, provided that where it 
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deems an extension unduly burdensome the matter may be referred 
to the Commission for adjustment. 

Service — Extension — Ownership — Payment by applicant — Loar— 
Interest. 

24. Upon an applicant for service paying in whole or in part for 
the cost of an extension, the title to the extension should be vested in 
the utility and the payment regarded as a loan, to be returned under 
reasonable conditions and to bear interest at the rate of 6 per cent per 
annum. 


[August 12, 1915.] 


INVESTIGATION instituted upon the initiative of the Commis 
sion with a view to establishing uniform practices among water, 
gas, electric, and telephone utilities as regards charges, deposits, 
contracts, or guaranties for service, service connections, and ex- 
tensions; rules and regulations established. 

Appearances: 

(Water Utilities) H. P. Brown for Lone Oak Canal Company; 
Joseph Haber, Jr., for Marin Water & Power Company, Willits 
Water & Power Company, Western Water Company, Consumers 
Water Company, Domestic Water Company; Joy A. Winans 
for Eagle Rock Water Company; A. C. Greene for Spring 
Valley Water Company; Albert Raymond for South San Fran- 
cisco Water Company; Joseph Shaw for Washington Water & 
Light Company, Oak Park Water Company; O. C. Heck for 
Heck Brothers; Stanley J. Bell for Union Water Company of 
California ; Henry Goosen, in propria persona. 

(Gas and Electric Utilities) Wm. B. Bosley and C. P. Cutten 
' for Pacific Gas & Electric Company; H. H. Trowbridge for 
Southern California Edison Company, Long Beach Consolidated 
Gas Company, Santa Barbara Gas & Electric Company; S. M. 
Haskins for Pacific Light & Power Corporation; Short & Suther 
land for San Joaquin Light & Power Corporation; Chaffee E. 
Hall for Great Western Power Company; M. S. Wilson for 
Southern Counties Gas Company; Allen Chickering for San 
Diego Consolidated Gas & Electric Company; Paul Overton for 
Tos Angeles Gas & Electric Corporation; L. P. Lowe for Eco 
nomic Gas Company; H. F. Jackson for Coast Valleys Gas & 
Electric Company; H. C. Keves for Sacramento Gas Company; 
Farnsworth & McClure for Mt. Whitney pow er & Electric Con- 


pany. 
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( Telephone. Utilities) James T. Shaw for Pacific Telephone 
& Telegraph Company; E. P. Morphy for Home Telephone & 
Telegraph Company of Los Angeles, Santa Monica Bay Home 
Telephone Company; George B. Ellis for Union Home Tele- 
phone & Telegraph Company; Charles A. Rolfe and Arthur 
Wright for Southwestern Home Telephone Company; J. O. 
Jensen for Los Gatos Telephone Company. 


Thelen, Commissioner: This proceeding was instituted by 
the Railroad Commission on its own motion for the purpose of 
investigating the rules, regulations, and practices of water, gas, 
electric, and telephone utilities in connection with charges and 
practices of various kinds as conditions precedent to service. 
Speaking in general terms, the principal matters under investi- 
gation herein are charges, deposits, contracts, and guaranties for 
(1) service; (2) service connections; (3) extensions. 

A large number of complaints, both formal and informal, are 
constantly being made to this Commission against such rules, 
regulations, and practices. It is hoped that a comprehensive in- 
vestigation will not only be advantageous to the utilities and 
their customers, but will also materially lighten the labors of this 
Commission in the disposition of such complaints. 

This proceeding was instituted on September 23, 1914. 
Notice was served on each water, gas, electric, and telephone util- 
ity in the state subject to the Commission’s jurisdiction with 
reference to the subject-matter of this inquiry or any portion 
thereof. A preliminary hearing was held in San Francisco on 
November 23, 1914, at which time argument was presented by 
the -utilities in support of various rules, regulations, and prac- 
tices. 

It was stipulated at the preliminary hearing that the files re- 
lating to all informal complaints before the Commission relating 
to the subject-matter of this inquiry might be considered as being 
‘in evidence in this proceeding, and that the numbers of these 
informal complaints should be inserted in the record. It was 
also agreed that the Commission should send to each utility a 
circular letter requesting information concerning the subject- 
matter of this inquiry, and that this letter and answers thereto 


be considered in evidence herein. 
P.U.R.1915E. 46 


722 CALIFORNIA RAILROAD COMMISSION. 


Thereafter, on December 5, 1914, the Commission mailed to 
each utility a “request for information,” asking that each utility 
which desired to continue any charge or deposit as condition 
precedent to service furnish in detail the following information: 

1. What practice, if any, does your utility pursue to secure 
the payment of your monthly bills, and at what time was this 
practice instituted ¢ 

2. What deposits or charges, if any, does your utility demand 
for so-called service connections, such as the charges of certain 
water companies for the service connection, and when did your 
utility first adopt such practice ? 

3. What practices, if any, does your utility pursue with refer 
ence to demanding charges or deposits of any kind as conditions 
precedent to the construction of extensions, and when was such 
practice first adopted? Make this explanation full and complete. 

4. What other charges or deposits, if any, does your utility 
make as a condition precedent to rendering service, and when 
were such charges or deposits first demanded ¢ 

5. If your utility desires to continue to make any charge or re 
quire any deposit of the kind hereinbefore referred to, state the 
reasons in full in support of your desire, together with the facts, 
if any, on which you rely in support thereof, and such authori- 
ties, if any, ag you can furnish on the legal questions, if any, 
involved. 

6. What rule or rules does your utility consider equitable to 
be adopted with reference to any or all classes of charges or de 
posits as conditions precedent to service ? 

Replies were received from 120 water utilities, 72 gas and 
electric utilities, and 50 telephone utilities. These replies, by 
stipulation, are all in evidence in this proceeding. 

The following utilities either incorporated with their replies, 
or prepared separately in the form of briefs, statements of their 
views on points of law: | 
_ Home Telephone & Telegraph Company (Los Angeles), ]4s 

Angeles Gas & Electric Corporation, Pacific Gas & Electric 
Company, Pacific Telephone & Telegraph Company, San Diego 
Consolidated Gas & Electric Company, San Joaquin Light & 
Power Corporation, Southern California Gas Company, South 


ern Sierras Power Company, South Los Angeles Water Com: 
P.U.R.1915E. 


IN RE WATER, G. E. & T. UTILITIES REQUIRING DEPOSITS. 723 


pany, Southwestern Home Telephone Company, Union Home 
Telephone & Telegraph Corporation, Western States Gas & 
Electric Company, West Side Gas Company. 

A number of yptilities having expressed a desire to present 
further evidence, an adjourned hearing was held in San Fran- 
cisco on June 4, 1915. At this hearing, the Commission intro- 
duced as Railroad Commission’s exhibits Nos. 1, 2, and 3, state- 
ments containing the numbers of the informal complaints filed 
with this Commission, referring to the subject-matter of this 
proceeding, against the gas and electric utilities, the water utili- 
ties, and the telephone utilities, respectively. The exhibits show 
410 complaints of this character against gas and electric utilities, 
141 against water utilities, and 83 against telephone utilities. 

At the hearing of June 4, 1915, the utilities completed the 
presentation of their additional evidence, and the case was sub- 
mitted. 

The subject-matter of this inquiry will be discussed under the 
following general heads: (1I.) Service Charges; (II.) Service 


Connection Charges; (III.) Charges for Extensions; and- 


(IV.) Modification of Rules. 
I. Service Charges. 


A large number of complaints have been made to the Com- 
Mission concerning rules, regulations, and practices of utilities 
requiring the making of deposits, the giving of guaranties, and 
the signing of contracts to insure payment for service to be 
delivered in the future, and payments in advance for service. 

In considering this subject, a distinction must be made be- 
tween metered and unmetered (flat rate) service. 

This branch of the inquiry will be considered under the fol- 
lowing outline: 
A. Metered Service. 

1. Right of utility to protection in remetered service to be delivered. 

2. Amount of deposits. 

8. Procedure if consumer who has established his credit by show- 
ing that he owns the premises, or by furnishing a guarantor, 
or oy paying all his bills promptly during the twelve months 
prior to the effective date of the order herein, becomes delin- 


quent. 
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4. Procedure if consumer who has made deposit becomes delin- 
uent. 
5. inimirs notice before utility may discontinue metered service. 
6. Discontinuance of service for failure to pay delinquent bills. 
%. Telegrams and long-distance telephone messages. 
B. Unmetered Service. 
8. Right of utility to protection in reunmetered service to be de- 
livered. 
9. Minimum notice before utility may discontinue unmetered serv- 
ice. 
C. Return of Deposits. 
10. Return of deposits after one year or on closing. 
11. Interest on deposits. 
D. Contracts. 
12. Contracts. 

[1-4] 1. Right of Utility to Protection in Remetered Service 
to be Delwered.—The courts have uniformly held that a utility 
has the right to take reasonable protective measures to insure 
payment for service to be delivered in the future. It will, be 
helpful to refer to the decisions on this point affecting water, gas, 
electric, and telephone utilities. 

The leading decisions have been rendered with reference to 
gas utilities. In Shepard v. Milwaukee Gaslight Co. 6 Wis. 539, 
70 Am. Dec. 479, the supreme court of Wisconsin upheld as 
reasonable a rule of a gas utility requiring the consumer to make 
a deposit or give other security for the payment of gas thereafter 
to be delivered to him. In Williams v. Mutual Gas Co. 52 Mich. 
499, 50 Am. Rep. 266, 18 N. W. 236, the supreme court of 
Michigan upheld as reasonable a demand of a gas utility from a 
hotel keeper that he make a deposit of $100 to insure the pay- 
ment of gas bills amounting to approximately $60 per week. In 
Owensboro Gaslight Co. v. Hildebrand, 19 Ky. L. Rep. 983, 42 
S. W. 351, the supreme court of Kentucky assumed the general 
right of gas and electric utilities to require deposits, but held 
that.a utility cannot lawfully make such demand from particular 
consumers while not making similar demands from other con- 
sumers similarly situated. In Cedar Rapids Gaslight Co. v. 
Cedar Rapids, 144 Iowa, 426, 48 L.R.A.(N.S.) 1025, 138 Am. 
St. Rep. 299, 120 N. W. 966, the supreme court of Iowa held 
that gas utilities may establish rules exacting payment in ad- 


vance in reasonable amounts or the deposit of security. In Phelan 
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v. Boone Gas Co. 147 Iowa, 626, 31 L.R.A.(N.S.) 319, 125 N. 
W. 208, the supreme court of Iowa, while holding that a gas 
utility may make and enforce a general rule providing for 
reasonable cash deposits or the signature of a person known to 
be responsible, decided that the utility acted beyond its rights 
in making a special demand for a deposit, for petty spite, from 
a consumer who had won a case in court from the utility. It 
will not be necessary to consider a number of other cases based 
on specific statutory provisions. 

The same rule has been established with reference to water 
utilities. In Turner v. Revere Water Co. 171 Mass. 336, 40 
L.R.A. 657, 68 Am. St. Rep. 482, 50 N. E. 634, the supreme 
court of Massachussetts said, by way of dictum, that water utili- 
ties may demand deposits if they do not know the consumer. In 
Harbison v. Knoxville Water Co. — Tenn. —, 53 S. W. 993, 
the court upheld a rule of a water utility providing for the pay- 
ment in advance of a quarter’s rent for water supplied for domes- 
tic purposes. In State ex rel. Milsted v. Butte City Water Co. 
18 Mont. 199, 32 L.R.A. 697, 56 Am. St. Rep. 574, 44 Pac. 966, 
the supreme court of Montana said, by way of dictum, that a 
water utility may demand payment in advance for a reasonable 
time. 

The leading case with reference to telephone utilities is South- 
western Teleg. & Teleph. Co. v. Danaher, decided by the Supreme 
Court of the United States on June 21, 1915, [238 U. S. 482, 
59 L. ed. —, LRA. —, —, P.U.R.1915D, 571, 35 Sup. Ct. 
Rep. 886], in which case the court said: “It is uniformly held 
that a regulation requiring payment in advance or a fair deposit 
to secure payment is reasonable.” For other cases containing 
similar language with reference to telephone utilities, see Buf- 
falo County Teleph. Co. v. Turner, 82 Neb. 841, 19 L.R.A. 
(N.S.) 698, 180 Am. St. Rep. 699, 118 N. W. 1064 and Malo- 
chee v. Great Southern Teleph. & Teleg. Co. 49 La. Ann. 1690, 
22 So. 922. 

A number of state Commissions have rendered illuminating 
decisions establishing the same principle: 

Cole v. Ft. Scott & N. Light, Heat, Water, & Power Co. 1 Mo. 
P. 8. C. R. 130, decided on November 17, 1913; Re Easton Gas 


Works and Eastern Pennsylvania Power Co. decided by Board 
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of Public Utility Commissioners of New Jersey on February 20, 
1914; McAlester Pub. Co. v. Choctaw R. & Lighting Co. 5th Ann. 
Rep. Okla. C. C. vol. 1, p. 570, decided by Oklahoma Corpor 
ation Commission on November 23, 1911; Cauffiel v. Citizen’s 
Light, Heat & P. Co. decided by Public Service Commission of 
Pennsylvania on October 6, 1914; Berend v. Wisconsin Teleph. 
Co. 4 Wis. R. C. R..150, decided by the Railroad Commission of 
Wisconsin on September 15, 1909; Re Refusal of Farmers’ U. 
Teleph. Co. to furnish service to William Lemcke, 13 Wis. R. 
C. R. 399, decided by the Railroad Commission of Wisconsin on 
December 9, 1913; Re Refusal of Service by Madison Gas & 
Electric Co. to F. M. Wylie, 18 Wis. R. C. R. 518, decided by 
the Railroad Commission of Wisconsin-on January 2, 1914. 

The question is frequently asked: ‘Why does a water, gas, 
electric, or telephone utility have the right to demand payment 
in advance, or deposits or other security to insure payment for 
service to be delivered, while the ordinary tradesman does not 
make similar demands ?” 

The answer is that the condition of the tradesman is entirely 
different from that of the utility. The tradesman sells only to 
whom he pleases. If he does not like a person or believes that 
his credit is not good, he is free to demand cash on delivery or 
to refuse to sell at all. The utility, on the other hand, is obliged 
to supply its service to all who demand it within the area to 
which the utility’s obligations extend. As the law now stands, a 
baker may refuse to sell bread, but a water utility may not re 
fuse to sell water to anyone who complies with its reasonable 
regulations. Water, gas, electric, and telephone ‘service have 
come to be regarded largely as public necessities, and they may 
not be denied even to the impecunious or to the financially ir 
responsible members of the public. Hence, unless some measure 
of protection is accorded the utility, it will find itself in the posi- 
tion of having delivered, under compulsion, service for which it 
receives no pay. Such a condition not merely decreases the abil- 
ity of the utility to perform effectively its duties to the public, 
but also affects injuriously those consumers who pay their bills 
and who, in the last analysis, will have their rates increased by 
the failure of other consumers to pay their bills. 


Granting that some measure should be devised to protect the 
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utility and the consumer who pays his bills, what rule or regu- 
lation would be reasonable? The bare statement that protection 
should be accorded is by no means synonymous with a declara- 
tion that this or that or the other means to attain this end must 


necessarily be adopted. The returns filed by the utilities in this . 


proceeding show that some require payments in advance or guar- 
anties, while other utilities have made no such demands; that 
some utilities requre either deposits or other guaranties in all 
cases, while others require them only if the applicant does not own 
the property; and that other utilities make no requirements even 
of nonproperty owners unless they are unknown or are known to 
be financially irresponsible. To say that a utility must necessar- 
ily have the right to demand a deposit in all cases of metered 
service is to confuse a means with the end, and to regard only one 
of the paths which lead to the goal, instead of keeping the eye 
steadfastly directed to the goal itself. 

In considering what rule or regulation will be reasonable, con- 
sideration must also be given to the desirability of subjecting the 
general mass of consumers to only such burdens as are reasonably 
necessary to the accomplishment of the end in view. A rule re- 
quiring each consumer to make and maintain a deposit large 
enough to insure at all times the payment of all his bills would 
enable the utility to make 100 per cent collections, but such rule 
would be unjust because it would subject the great body of the 
consumers to burdens far greater than are reasonably necessary. 
As was said by the supreme court of lowa in Cedar Rapids Gas- 
light Co. v. Cedar Rapids, 144 Iowa, 426, 48 L.R.A.(N.S.) 
1025, 188 Am. St. Rep. 299, 120 N. W. 966: “The company 
may not base a rule on the theory that the people as a whole are 
dishonest, but it has the right to adopt a rule which, while giving 
the honest citizen what he pays for, will prevent the dishonest 
from getting that which he will never pay for.” 

Another requisite of the rule or regulation to be adopted is 
that it shall reduce to a minimum the possibility of discrimina- 
tion by the utility in its application. A rule which permits a 
utility to demand a deposit from one applicant for service and 
to deliver service to another applicant, in exactly the same con- 
dition as the first one, without a deposit, is not a desirable rule. 


Many of the complaints which have been made to the Commission 
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728 CALIFURNIA RAILROAD COMMISSION. 


concerning the subject-matter of this proceeding have been com- 
plaints of discrimination. This objection could be removed bv a 
rule requiring each applicant for metered service to make a de 
posit; but such a rule, as already suggested, would be inadvisable 
- because it would compel deposits in many cases in which they are 
entirely unnecessary. Nearly every rule which has hitherto been 
suggested is subject to the objection that it permits wide discrim- 
ination by the utility. 

The only feasible method which occurs to me to minimize the 
possibility of discrimination by the utility is to place the initia- 
tive on the consumer, and not on the utility. The utility is 
entitled to be reasonably safeguarded and to this end to have the 
consumer’s credit established before service is delivered. This 
credit may be established by the consumer in one of several 
methods. If he owns the property, that fact alone should prima 
facie establish his credit. If he does not own the property, he 
can establish his credit by making a uniform deposit to be 
established for such cases. If he does not own the property and 
does not desire to make the deposit, he can establish his credit by 
presenting a guaranty for the payment of his bills, signed by a 
guarantor satisfactory to the utility. If he has paid all his bills 
to the utility promptly during the twelve months prior to the 
effective date of the order herein, his credit will also be deemed 
established. If the applicant is thus permitted to take 
the initiative and to establish his credit as herein suggested, the 
cases in which a deposit will be presented will be reduced to a 
minimum, while the utility and the consumers who pay their 
bills will secure the maximum protection to which they are 
reasonably entitled. 

The return of deposits after a specified period and the appli- 
rability of deposits to service rendered to the same consumer at 
different successive premises will be considered in connection 
with other rules. 

With reference to all rules herein established, the utilities may, 
if they so desire, as provided in rule 18 herein, establish and 
enforce uniform, nondiscriminatory rules more favorable to their 
consumers than the rules herein prescribed. A utility is not ob- 
ligated to exact the full measure of that to which it is lawfully 


entitled, provided that discrimination does not ensue. 
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I suggest the following rule as rule 1: 

Rule 1. A water, gas, electric, or telephone utility may, under 
uniform, nondiscriminatory rules and regulations, require that 
an applicant for metered or measured service establish his credit 
before service is delivered, unless a prepayment device makes 
such procedure unnecessary. The applicant’s credit will be 
deemed established if he (1) owns the premises; or (2) makes a 
cash deposit; or (3) furnishes a guarantor for the payment of 
his bills, satisfactory to the utility; or (4) has paid all his bills 
to the utility promptly during the twelve months prior to the 
effective date of the order herein. 

[5, 6] 2. Amount of Deposits—In the relatively few cases 
in which deposits will henceforth be presented, it will be neces- 
sary to determine the amount of the deposit. No uniform rule 
on this subject is practised in this state, nor has any been adopted 
elsewhere. 

Where service is metered or measured and is billed for month- 
ly, the bill usually reaches the consumer within ten days after the 
meter is read. Another ten days or more is usually allowed for 
collection, after which time various practices are followed with 
reference to discontinuance of service. Generally the consumer 
has received service at least two months before his service is dis- 
continued. A reasonable cash deposit for the consumers within 
any given class under a system of monthly bills would thus appear 
to be twice the estimated average monthly bill of the consumers 
within that class. 

It is not feasible to estimate the average monthly bill for each 
individual consumer. This is a case in which the law of averages 
must govern. All consumers offering deposits within the same 
class should pay the same deposit. The utility should have the 
right to make such classifications of consumers as may be neces- 
sary to prevent small consumers from bearing the burdens in this 
respect of large consumers. The rule herein suggested will 
eliminate the exercise of individual discretion on the part of the 
utility’s employees, and will minimize complaints of discrim- 
ination. 

The consumers of domestic or residence metered service of 
water, gas, electric, and telephone utilities who establish their 


credit by furnishing deposits will generally not be the larger con- 
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sumers. To establish the amount of a deposit by taking the aver- 
age consumption of all domestic or residence consumers would 
obviously be unfair for the reason that such average would be 
considerably in excess of the average bills of the consumers who 
present deposits. Bearing in mind the actual consumption of the 
consumers who will present deposits, I find that the deposit for 
domestic or residence monthly service of water, gas, electric, and 
telephone utilities should not exceed $2.50. 

In case of certain larger consumptions, the utility may desire 
to establish a schedule of more frequent collections and to demand 
a deposit which will be reasonable under the circumstances, not 
exceeding the average bill for twice the period Hee which collec- 
tions are made. 

I suggest the following rule as rule 2: 

Rule 2. If an applicant for metered or measured service 
makes a cash deposit to insure payment for service to be delivered, 
the amount of the deposit shall be such as may be specified in the 
utility’s rules, but in no event in excess of twice the average 
periodic bill of consumers of his class; provided, that the deposit 
for domestic or residence monthly service of water, gas, electric, 
and telephone utilities shall not exceed $2.50. 

[7] 8. Procedure if Consumer Who Has Inttially Established 
Hs Credit by Showing that he Owns the Premises, or by Furnish- 
ing a Guarantor, or by Paying All His Bulls to the Utility 
Promptly during the Twelve Months Prior to the Effective Date 
of the Order Herein Becomes Delinquent.—If a consumer who 
has initially established his credit by showing that he is the owner 
of the premises, or by supplying a guarantor satisfactory to the 
utility, or by paying all his bills to the utility promptly during 
the twelve months prior to the date of the order herein, later 
fails to pay his bills, the utility may demand as a condition pre 
cedent to further service and as a guaranty for the payment of 
bills thereafter to be incurred a cash deposit in the amount speci- 
fied in rule 2. Service should not be discontinued until the 
expiration of the time specified in rule 5 herein after notice of 
intention to discontinue service unless such demand is complied 
with. The question of the recovery of back bills will be consid- 
ered in connection with rule 6. 


I suggest the following rule as rule 3: 
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Rule 8. Ifa consumer who has initially established his credit 
by showing that he is the owner of the premises, or by supplying 
a guarantor satisfactory to the utility, or by paying all his bills 
to the utility promptly during the twelve months prior to the 
effective date of the order herein, later fails to pay his bills, the 
utility may demand as guaranty for the payment of future bills 
a cash deposit in the amount provided by rule 2; provided that 
service may not be discontinued for failure to make such deposit 
until the time specified in rule 5 herein after notiee of intention 
to discontinue service unless such demand is complied with. 

[8] 4. Procedure sf Consumer Who Has Made Deposit Be- 
comes Delinquent.—If a consumer whose bills for metered or 
measured service are protected by a cash deposit fails to pay his 
bill, the utility may apply such portion of his deposit as is neces- 
sary to liquidate the bill, and may at the same time require that 
the deposit be restored to its original amount. If the deposit is 
not restored by the time it has been completely absorbed, service 
may be discontinued, provided that notice of intention so to do 
as specified in rule 5 herein has theretofore been given. In 
Reincke v. Public Service Gas Co. decided on April 20, 1914, 
the Board of Public Utility Commissioners of New Jersey very 
properly held that the utility cannot discontinue service as long 
as it still has in its possession a portion of the consumer’s deposit. 

I suggest the following rule as rule 4: 

Rule 4. If a consumer who has made a cash deposit fails to 
pay a bill for metered service, the utility may apply the deposit 
in so far as necessary to liquidate the bill, and may require that 
the deposit be restored to its original amount; provided that serv- 
ice may not be discontinued until the deposit has been fully 
absorbed, and in no event until the expiration of the respective 
periods of time after notice of intention so to do, as specified in 
rule 5 herein. 

[9] 5. Minamum Notice Before Utility May Discontinue 
Metered Service.—Occasional complaints have been made to the 
Commission that utilities have arbitrarily discontinued service 
without notifying the consumer that they intended to do so. 
Fair dealing requires that the consumer be given reasonable 
notice of the utility’s intention to discontinue service, so that he 


can make every reasonable effort to comply in time with the 
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utility’s lawful demands. Particular care should be taken not to 
injure irrigation consumers whose crops frequently may be 
ruined if water or electric energy to pump water is shut off. 

I suggest the following rule as rule 5: 

Rule 5. A water, gas, electric, or telephone utility may not, for 
failure to make a deposit, discontinue a metered service for which 
bills are normally made out monthly until the expiration of at 
least fifteen calendar days after written notice of intention so to 
do; nor where the bills are normally made out weekly until the 
expiration of at least four calendar days after written notice of 
intention so to do; nor where the bills are normally made out 
fortnightly until the expiration of at least seven calendar days 
after written notice of intention so to do; nor where the bills are 
normally made out for periods in excess of one month, until the 
expiration of at least thirty calendar days after written notice of 
intention so to do. 

[10] 6. Discontinuance of Service for Fatlure to Pay Delin- 
quent Bulls.—If a utility avails itself of the right herein recog- 
nized of requiring all consumers to establish their credit before 
metered or measured service is delivered, the utility will have 
only few delinquent bills except those which it voluntarily per 
mits to accrue. Nevertheless in such cases, and also in cases in 
which the utility does not choose to avail itself of the right to 
compel applicants to establish their credit, the question whether 
the utility has the right to discontinue service by reason of the 
failure to pay a delinquent bill may: arise. 

On the one hand, it is urged by the utility that it should be ac 
corded this right as the most efficient method of collecting its 
bills. Emphasis is laid on the fact that these bills are usually 
small, that the expense incident to collecting them by legal process 
is relatively high, and that persons failing to pay such bills are 
frequently execution proof. 

On the other hand, it is contended that there is frequently an 
honest dispute with reference to a bill, and that if the utility has 
the right to discontinue service when payment is not made, the 
consumer is placed at an unfair disadvantage. The services of 
water, gas, electric, and telephone utilities have come to be re 
garded largely as necessaries of life, so that the consumer feels 


compelled to accede to the utilitv’s demand even though he con- 
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siders it unjust. A number of such cases have come to the Com- 
mission’s attention. It is also urged that the utility’s public 
duty requires the delivery of service on tender of the established 
rates or deposit, irrespective of real or alleged delinquencies. 

In considering this question, I shall refer first to statutory 
provisions and decisions in California and then to the law in other 
states. 

The law in California as affects water utilities was established 
in the case of Crow v. San Joaquin & K. River Canal & Irrig. Co. 
130 Cal. 309, 62 Pac. 562. In that case an action was brought 
to recover damages for the refusal on the part of the defendant 
water company to furnish water to the plaintiff for the irrigation 
season of 1896, on tender by the plaintiff of the regular rates 
therefor. The water company testified its refusal on the ground 
that the plaintiff was indebted to it for water furnished to him in 
the years 1893 and 1894, and that under the regulations of the 
company, to which the plaintiff has subscribed, the payment of all 
dues and claims for previous service was made a condition 
precedent to the right to receive further water. At page 313, the 
court points out that there was no consideration for this rule or 
regulation, for the reason that it was the duty of the defendant 
water company to furnish the plaintiff with water, whether he 
agreed ta these regulations or not. Referring to this point, the 
court says, at page 318: “The use of water, in this state, appropri- 
ated ‘for sale, rental, or distribution’ is a public use (Const. art. 
14, § 1), and by the act of March 12, 1885 (Stat. 1885, p. 95), 
enacted to carry out this provision of the Constitution, it is made 
the duty of the company administering such use, ‘upon demand 
therefor and tender in money of the established water rates 

to sell, rent, or distribute such, water’ to the inhabitants 
of the county ‘at the established rates regulated and fixed therefor, 
as in this act provided, whether so fixed by the board of super- 
visors or otherwise,’ ete. And it is further provided in said act 
that for failure to do so an action may be maintained for ‘damages 
to the extent of the actual injury sustained.’ By § 552 of the 
Civil Code the same duties are also imposed upon such corpora- 
tions in favor of those to whom water had been previously sold 
by such company. Price v. Riverside Land & Irrigating Co. 56 


Cal. 481; McCrary v. Beaudry, 67 Cal. 120, 7 Pac. 264; Merrill 
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v. South Side Irrig. Co. 112 Cal. 435, 4386, 44 Pac. 720. It was 
therefore the duty of the defendant, under the law as established 
in this state, to furnish the plaintiff water upon a tender of the 
established rates; and this rule precludes the idea that any other 
duties can be prescribed or imposed, except the tender of the rate, 
asa condition for supplying water, as required by law.” 

The conclusion of the Crow Case to the effect that it is the duty 
of water utilities in this state to supply water upon tender of the 
established rates in advance, notwithstanding the failure to pay 
a back bill, was confirmed in Leavitt v. Lassen Irrig. Co. 157 Cal. 
82, at page 93, 29 L.R.A.(N.S.) 213, 106 Pac. 404, where the 
court says: “In Crow v. San Joaquin & K. River Canal & Irrig. 
Co. supra, it was held that a consumer did not deprive himself of 
the right to take water under the rate established by law by reason 
of his refusal to pay under and in accordance with the terms of 
his contract.” 

The same conclusion is reached in San Joaquin & K. River 
Canal & Irrig. Co. v. Stanislaus County, 191 Fed. 875, 892. 

With reference to gas and electric utilities, the subject was 
heretofore covered by § 632 of the Civil Code, enacted in 19035, 
and reading as follows: 

“All gas and electric light corporations may shut off the supply 
of gas or electricity from any person who neglects or refuses to 
pay for the gas or electricity supplied, or the rent of any meter, 
pipes, wires, fittings, or appliances, provided by the corporation, 
as required by his contract; and for the purpose of shutting off 
the gas or electricity in ack case any employee of the corporation 
may enter the building or premises of such person, between the 
hours of 8 o’clock in the forenoon and 6 o’clock in the afternoon, 
of any day, and remove therefrom any property of the corpora- 
tion used in supplying gas or electricity.” 

This section, however, was impliedly repealed with reference 
to all territory in which this Commission was granted jurisdic- 
tion over public utility rates by the Public Utilities act (Stat. 
Ex. Sess. 1911, p. 18), and was expressly repealed by § 86 of 
the revised Public Utilities act (Stat. 1915, chap. 91), effective 
August 8, 1915. Under §§ 30, 31, and 35 of the revised Public 


Utilities act, this Commission clearly has the authority to pre 
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ecribe just and reasonable rules and regulations on all subjects 
which are included within the present inquiry. 

I have been unable to find on this point any decision by the 
courts of California or any statutory provisions prior to the en- 
actment of the Public Utilities act, in so far as telephone utili- 
ties are concerned. 

In other states conflicting decisions have been rendered. 

The following cases hold that water utilities may discontinue 
service for failure to pay delinquent bills: 

McDaniel v. Springfield Waterworks Co. 48 Mo. App. 273; 
State ex rel. Milsted v. Butte City Water Co. 18 Mont. 199, 32 
L.R.A. 697, 56 Am. St. Rep. 574, 44 Pac. 966; Jones v. Nash- 
ville, 109 Tenn. 550, 72 S. W. 985; Tacoma Hotel Co. v. 
Tacoma Light & Water Co. 3 Wash. 316, 14 L.R.A. 669, 28 Am. 
St. Rep. 35, 28 Pac. 516. 

The following cases establish the same principle with refer- 
ence to gas utilities: People v. Manhattan Gaslight Co. 45 
Barb. 136; Vanderberg v. Kansas City Missouri Gas Co. 126 
Mo. App. 600, 105 S. W. 17. 

The same rule was established with reference to telephone 
utilities in: Rushville Codp. Teleph. Co. v. Irvin, 27 Ind. 
App. 62, 59 N. E. 327, 161 Ind. 524, 69 N. E. 258. 

In Southwestern Teleg. & Teleph. Co. v. Danaher, supra, the 
Supreme Court of the United States reversed a judgment for 
$6,300 in favor of a patron of a telephone company in Ark- 
ansas under a statute providing for the recovery of penalties for 
discrimination in telephone service, on the ground that under all 
the circumstances of the case the telephone utility had been de- 
prived of its property without due process of law. The Supreme 
Court pointed out that the legislature of Arkansas had not 
declared unreasonable the rule of the telephone utility providing 
for discontinuance of service for failure to pay bills. While 
drawing attention to decisions in other states upholding the 
reasonableness of such a rule, the Supreme Court clearly inti- 
mates that a finding by competent state authority either way on 
this question will not be disturbed by the Supreme Court in the 
absence of facts clearly showing a violation of the 14th Amend- 
ment of the Federal Constitution. 


A contrary conclusion was reached in the following decisions 
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in other states, declaring unreasonable and void rules of various 
classes of utilities providing for discontinuance of service for 
failure to pay delinquent bills: 

Water utilities—Crumley v. Watauga Water Co. 99 Tenn. 
420, 41 S. W. 1058; Gas utilities—Gaslight Co. v. Colliday, 25 
Md. 1; Telephone utilities—State ex rel. Webster v. Nebraska 
Teleph. Co. 17 Neb. 126, 52 Am. Rep. 404, 22 N. W. 287. 

The Wisconsin Railroad Commission has taken the same view 
in a number of recent decisions. In Refusal of Farmers’ U. 
Teleph. Co. to Furnish Service to William Lemcke, 13 Wis. R. 
C. R. 899, decided on December 9, 1913, the Commission, at 
page 402, said: “The question before the Commission, there- 
fore, is whether a telephone company has the right to refuse 
service on the ground that previous bills have not been fully paid. 
A telephone company, as has been shown, may, by establishing 
proper rules, require its patrons to pay in advance for a reagson- 
able period for the desired service, and if a patron who is in 
arrears to the company offers payment in advance for future 
service, we do not think it is consistent with its public duty for 
the company to refuse such service.” (Quoting from 1 Wyman, 
Public Service Corp. § 451.) 

In Re Refusal of Service by Madison Gas & Electric Co. to 
F. M. Wylie, 13 Wis. R. C. R. 518, decided on Jan. 2, 1914, 
the Wisconsin Railroad Commission applied the same principle 
to the delivery of gas and electric service. At page 521, the 
Commission says: “The authorities are not in accord as to the 
obligation of the company to serve an applicant who is in arrears 
at other premises, although he tenders ready money for present 
service, but the best considered cases take the view that it is in- 
consistent with public duty to refuse service under such circun- 
stances. The authorities holding that one who is owing for past 
service cannot insist on future service until default has been 
made good, seem to consider the matter from the standpoint of 
the convenience to the company in making its collections. They 
extend the right of the private trader to the one engaged in a 
public calling, notwithstanding the apparent conflict between 
the right of the former and the public obligation of the latter.” 

After referring to the duty of the utility to collect its indebt- 


edness promptly, the Commission, at page 522. continues: 
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“Because of such duty a company is permitted to demand pre- 
payment of present service where the charge may be determined 
in advance, or in case of metered service may require a deposit of 
a sum of money sufficient to secure payment for the service ren- 
dered during stated intervals for which credit is extended, or 
may require a bond to secure such payment. Failing to establish 
or to enforce a rule to secure the prompt collection of bills when 
due, the company stands in the position of any other creditor, 
and must resort to the courts to compel payment of such in- 
debtedness. It may refuse to furnish service in the future 
unless prepayment is made, but because of its public duty it can- 
not condition such service upon the liquidation of past charges.”’ 

As already indicated, the supreme court of California took 
exactly this position in the Crow Case, supra, with reference to 
water utilities. The same reasoning applies to gas, electric, 
and telephone utilities. A finding by competent public author- 
ity either way will undoubtedly be sustained as reasonable. The 
utility has the right to protect itself both as to metered and 
unmetered service, as herein indicated, by demanding payment 
for service or the establishment of credit in advance of the de- 
livery of service. In view of the decision in the Crow Case, I 
recommend that the Commission, in the interest of uniformity, 
' apply the principle of that case to gas, electric, and telephone 
utilities as well as to water utilities. 

I suggest the following rule as rule 6: 

Rule 6. A water, gas, electric, or telephone utility may not 
discontinue service by reason of nonpayment of bills for metered 
or measured service theretofore delivered. 

[11, 12] 7. Telegrams and Long-Distance Telephone Mes- 
sages.—The replies from the smaller telephone utilities to the 
circular letter of December 5, 1914, indicate with remarkable 
wanimity a desire that this Commission enable them to protect 
themselves against losses from long-distance toll bills. This is 
for the reason primarily that they are dependent for long-dis- 
tance toll service upon the larger operating companies which 
own the toll lines and to which companies they are responsible 
for all long-distance bills incurred by their patrons, regardless 
of whether they are able to make collection or not. The rule 


hereinafter suggested as ru’e 7 is intended to give telephone 
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utilities the right to demand for themselves reasonable security 
in connection with this class of service. If the utility offers to 
extend to its patrons the convenience of sending telegrams and 
long-distance telephone messages to the extent of such deposits 
as the patrons care to make, the size of the deposit is left to the 
discretion of the patron. The larger telephone utilities, which 
own and operate their own long-distance toll lines, will probably 
consider it good policy in most cases to extend this convenience, 
without deposit, to all their patrons. 

Deposits may be withdrawn at any time, after outstanding 
bills for telegrams and long-distance telephone messages have 
been paid. No interest need be paid on them, as this arrange 
ment constitutes a special concession which obviates the need on 
the part of the patron of going to a telegraph office or long-dis- 
tance prepay station. The rule hereinafter suggested requiring 
the return of deposits after a year is obviously not applicable 
here. 

I suggest the following rule as rule 7: 

Rule 7. A telephone utility may, under uniform, nondis- 
criminatory rules and regulations, extend the convenience of 
sending telegrams and long-distance telephone messages on credit 
to all its patrons or to the extent of such deposits as any of its 
patrons desire to make. | 

[13] 8. Right of Utility to Protection in Re Unmetered Serv- 
ace to be Delwered.—It is a well-established principle of law. as 
indicated by the authorities discussed in connection with rule 1, 
that water, gas, electric, and telephone utilities which render 
unmetered or unmeasured service at flat rates may demand pav- 
ment in advance. In service of this character, the amount to be 
paid for any given period of service is definitely known before 
hand. Hence the case is one of payment in advance of a definite 
rate as distinguished from the presentation of some form of 
guaranty to secure the payment of a bill the exact amount of 
which cannot be known until the end of the normal service 
period. 

As direct payment may be required, no form of guaranty is 
necessary or permissible. Promptly after the effective date of 


the order herein, all water, gas, electric, and telephone utilities 
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shall return to the depositor all deposits heretofore made to 
guarantee payment for flat rate service. 

I suggest the following rule as rule 8: 

Rule 8. A water, gas, electric, or telephone utility delivering 
unmetered service at flat rates may, under uniform, nondiscrimi- 
natory rules and regulations, require payment in advance of 
delivery, for a period not to exceed that for which bills are regu- 
larly rendered as specified in the rate schedule, but may not 
demand guaranties to secure payment for service to be rendered 
in the future. | 

[14] 9. Minimum Notice before Utility May Discontinue 
Unmetered Service.—A consumer should have a reasonable op- 
portunity to pay his bills for unmetered service before the utility 
may discontinue service by reason of the failure of the consumer 
to make the advance payment. 

Particular care should be taken not to injure irrigation con- 
sumers. 

I suggest the following rule as rule 9: 

Rule 9. A water, gas, electric, or telephone utility may not, 
for failure to pay for service, discontinue an unmetered service 
for which bills are normally made out monthly until the expira- 
tion of at least fifteen calendar days after written notice of inten- 
tion so to do; nor where the bills are normally made out weekly 
until the expiration of at least four calendar days after written 
notice of intention so to do; nor where the bills are normally 
made out fortnightly until the expiration of at least seven calen- 
dar days after written notice of intention so to do; nor where the 
bills are normally made out for periods in excess of one month, 
until the expiration of at least thirty calendar days after written 
notice of intention so to do. | 

[15] 10. Return of Deposits after One Year or on Closing. 
—In Reasonableness of Rules of Easton Gas Works and Eastern 
Pennsylvania Power Co. decided on February 20, 1914, the 
Board of Public Utility Commissioners of New Jersey said in 
part: “The issue may fairly be raised, however, whether after 
adequate demonstration on the part of the consumer of his finan- 
cial reliability, a public utility avowedly according credit to 
reliable consumers may not be justly required to refund an ad- 


vance deposit, or apply the same in liquidation of bills due. 
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There seems little warrant in equity for the indefinite reteutiun 
of such deposits, even though interest thereon be allowed. It 
savors altogether too much of a forced loan.” 

Frequent inquiries have been made of this Commission con- 
cerning the period of time during which a utility may retain a 
deposit which it has demanded to guarantee payment for metered 
service. The suggestion is constantly made that after all bills 
have been promptly paid over a period of time, such as a year, 
the consumer’s credit should be deemed established and the de- 
posit returned to him. Attention is also drawn to the frequent 
difficulty of finding consumers after a period of years, for the 
purpose of returning a deposit. 

A consumer making a deposit covering service at one location 
shall have continuing credit therefor if he transfers his service 
to another location before the deposit is returned to him. 

I suggest the following rule as rule 10: 

Rule 10. After a cash deposit to guarantee payment for 
metered or measured service has stood unimpaired for twelve 
months, it shall be returned to the depositor. Upon closing any 
account the balance of any deposit remaining after the closing 
bill for service has been settled shall be returned promptly to the 
depositor. 

[16] 21. Interest on deposits—That a utility should pay 
interest on cash deposits held by it to secure the payment of 
bills for metered or measured service seems clear and is admitted 
by the utilities with substantial unanimity. An interest rate 
of 6 per cent per annum seems reasonable, 

I suggest the following rule as rule 11: 

Rule 11. Interest at the rate of 6 per cent per annum must be 
paid by each water, gas, electric, or telephone utility on all 
deposits held by it to secure the payment of bills for metered 
service; provided that interest need not be paid if the service 
1s discontinued within less than twelve months from the date of 
first taking service. 

[17] 12. Contracts.—Water, gas, electric, and telephone utili- 
ties frequently demand that an applicant sign a contract before 
service will be delivered. I do not now refer to extensions ip 
unincorporated territory, where unusual conditions frequently 


obtain. Under the rules herein prescribed, the necessity for 
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such contracts is not apparent. The consumer is bound by the 
utility’s lawful rate, rules, and regulations on file with this 
Commission. No contract is necessary to insure their applica- 
bility to him. The utility will secure ample protection under 
the rules herein established in the matter of payment for its 
service and for the cost of disconnections and reconnections. 
The initial installation is added to capital account and is con- 
sidered when rates are established. It is difficult to find any 
other reason for compelling an applicant for service to sign such 
contract other than to hold him for a term beyond that for 
which he would desire to be held if he were a free agent,—a 
motive to which this Commission cannot give its sanction. 

Accordingly I recommend that henceforth an applicant for 
service from a water, gas, electric, or telephore utility be not 
required to sign a contract as a condition precedent to service; 
provided that it is not intended herein to pass on the question 
of contracts in connection with extensions in unincorporated 
territory, which matter is left open for consideration in subse- 
quent proceedings. Utilities of these classes shall continue to 
have the right to require applicants to sign reasonable appli- 
cations for service, so that their records may contain the necessary 
data with reference to all consumers. 

I suggest the following rule as rule 12: 

Rule 12. Except in the case of extensions in unincorporated 
territory, which matter is left open for consideration in subse- 
quent proceedings, and of extensions in incorporated territory 
in cases in which the Commission may hereafter authorize the 
signing of contracts for service, a water, gas, electric, or tele- 
phone utility may not require that an applicant sign a contract 
for service as a condition precedent to service; provided that 
such utility may require that reasonable written application for 
service be made. 


II. Service Connections. 


This branch of the inquiry will be considered under the fol- 


lowing outline: 


13. Service connection charges, 
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14. Charges for disconnecting and reconnecting services there- 
tofore installed. 


[18] 13. Service Connection Charges.—Many complaints 
have been made to this Commission concerning the imposition 
by utilities of so-called “service connection” charges. The term 
“service connection,” as here used, does not refer to extensions 
of mains, but is limited to installation of service from a public 
street, highway, alley, lane, or road to property abutting thereon. 
The “service connection” includes water and gas pipes, electric 
and telephone wires, water and electric meters, electric trans- 
formers, gas regulators, telephone instruments, and appurte 
nances. 

The chief complaint has been directed to the service connection 
charges of water utilities. This matter was carefully considered 
by this Commission in Glendale v. Title Guarantee & T. Co. 2 
Cal. R. C. R. 989, in which case this Commission, at page 991, 
said: “That it is the duty of a water company to supply service 
connections up to the property line and meters, where meters 
are used, without direct expense to the consumer, seems clear 
both on principle and on authority. Such requirement seems 
entirely reasonable. The service pipe up to the property line and 
the meters, where used, are as necessary in the performance of 
the water company’s duty to the public as its reservoirs, wells, 
or mains. The consumer has no right to dig up the streets to lay 
a service pipe. That right belongs to the water company alone. 
It seems unreasonable to ask that the consumer should pay for 
service pipes and meters which are a part of the water company’s 
system, which the consumer has no legal right to install and which 
are under the complete control of the water company.” 

The same principle, namely, that it is the duty of water util- 
ities to install at their own expense méters and service connections 
from the mains to the curb line or property line of the consumer, 
has been consistently applied by this Commission in decisions 
subsequent to the Glendale Case. 

The Wisconsin Railroad Commission has reached the same 
conclusion. In Janesville v. Janesville Water Co. 7 Wis. R. C. 
R. 628, the Wisconsin Commission at page 681, says: “The 
question as to who should own meters appears to be settled. The 
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only point to be decided here is whether or not services are a 
part of the facilities which the utility is expected to furnish. 
The logical conclusion seems to be that the utility should install 
and own services to the curb line. The utility, and not the con- 
sumer, has the right to occupy the streets, and all pipes laid in 
the streets should be the property of the utility, and we believe 
should be put in by the utility. The business of the utility is to 
deliver its product to the premises of the consumer. If the 
utility should own the mains through which water is carried to 
various sections of the city, it seems equally true that it should 
own all parts of the distribution system as far as the consumer’s 
premises. The service pipe from main to curb is as much a 
part of the utility’s distribution system as is the main itself. 
Both parts of the equipment have the same purpose,—the de- 
livery of water to consumer’s premises. It is not believed that 
the utility should be required to install and own such portions 
of the service as are on private property. True, the utility very 
often owns meters, which are installed on consumer’s premises, 
but such installation is done as a matter of convenience to the 
utility. As the purpose of the utility is to deliver water to the 
premises of the consumers, if other conditions were equal, the 
logical place for the meter would be at the property line. Piping 
inside the curb line stands in very much the same relation to 
the utility as does the piping and plumbing in buildings, and 
should be a part of the property of consumers.” 

The courts, with substantial unanimity, have reached the 
same conclusion: 

Spring Valley Waterworks v. San Francisco, 82 Cal. 286, 
316, 6 L. R. A. 756, 16 Am. St. Rep. 116, 22 Pac, 910, 1046; 
Title Guarantee & T. Co. v. Railroad Commission, 168 Cal. 
295, 299, 302, 142 Pac. 878; Hatch v. Consumers’ Co. 17 Idaho, 
204, 40 L.R.A.(N.S.) 263, 104 Pac. 670; Consumers’ Co. 
v. Hatch, 224 U. S. 148, 56 L. ed. 703, 32 Sup. Ct. Rep. 465; 
Pocatello Water Co. v. Standley, 7 Idaho, 155, 61 Pac. 518; 
Bothwell v. Consumers’ Co. 13 Idaho, 568, 24 L.R.A.(N.S.) 
485, 92 Pac. 533; Montgomery v. McDade, 180 Ala. 156, 60 
So. 798; Pine Bluff Corp. v. Toney, 96 Ark. 345, 131 S. W. 680, 
Ann. Cas. 1912B, 544; International Water Co. v. El Paso, 51 


Tex. Civ. App. 321, 112 S. W. 816; Cleveland v. Malden Water- 
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works Co. 69 Wash. 541, 125 Pac. 769; State ex rel. Hodgdon 
v. Hoquiam Water Co. 70 Wash. 682, 127 Pac. 304. 

No reason occurs why the same principle should not be appli- 
cable to gas and electric utilities. The following cases hold that 
it is the duty of gas utilities to pay for the meters, and in effect 
that the consumer cannot be called upon to pay for the apparatus 
used to measure gas any more than for the machinery used in its 
manufacture: 

Montgomery Light & Water Power Co. v. Watts, 165 Ala. 
873, 26 L.R.A.(N.S.) 1109, 188 Am. St. Rep. 71, 51 So. 726; 
Lovisville Gas Co. v. Dulaney, 100 Ky. 405, 36 L.R.A. 125, 
38 8. W. 703; Buffalo v. Buffalo Gas Co. 81 App. Div. 505, 
80 N. Y. Supp. 1093. 

The same logic applies to gas pipes to the property or curb 
line, to electric wires to the first point of support on the con- 
sumer’s premises, to telephone wires to the place of consumption 
of the service, and to electric transformers and meters and tele 
phone instruments and appurtenances. 

Electric wires from the property or curb line to the first point 
of support and telephone wires to the place of consumption of 
the service are generally so short and inexpensive that these 
utilities do not require the consumer to pay for them, although 
they are in part on his property. The utility, however, if it de 
sires to do so, may fairly insist that the consumer pay for pipes 
laid or poles set on the consumer’s property for the purpose of 
serving him. : 

Promoters and other persons occasionally ask utilities to make 
service connections in advance of actual use of the service, for 
the purpose of enhancing the salability of their lots. It is 
obviously unfair to the utility’ and to its existing customers to 
compel the utility to make at its own expense service installations 
which may remain idle over long periods of time. Hence, sub 
ject to appeal to this Commission, a utility may refuse to make 
a service connection at its own expense unless it is satisfied that 
the service will actually be used in the reasonably immediate 
future. 

It is not intended to pass herein on the question of municipal 


ordinances requiring the installation of service connections ahead 
P.U.R.1915E. 


IN RE WATER, G. E. & T. UTILITIES REQUIRING DEPOSITS. 745 


of paving. That matter is left open for subsequent considera- 
tion. 

While not formally passing on the question, I desire to draw 
the attention of water, gas, and electric utilities to the question 
whether it would not be well for them to purchase from their 
consumers such meters, regulators, and transformers as are now 
the property of the consumers. 

I suggest the following rule as rule 13: 

Rule 18. A water, gas, electric, or telephone utility which oper- 
ates upon, under, or along any public street, highway, alley, lane, 
or road shall at its own expense install a service connection of 
normal size to the property line or curb line of property abutting 
upon said public street, highway, alley, lane, or road, or to such 
point on the consumer’s premises as the utility may agree upon. 
The term “service connection,” as herein used, shall include 
water and gas pipes, electric and telephone wires, water, gas, and 
electric meters, electric transformers, gas regulators, telephone 
instruments, and appurtenances. Subject to review by the Rail- 
road Commission, a water, gas, electric, or telephone utility may 
refuse to make a service connection if it believes that the service 
will not be used in the reasonably immediate future. 

[19, 20] 14. Charges for Disconnecting and Reconnecting 
Services Theretofore Installed.—The cost of making an initial 
service installation is a proper capital account charge, and hence 
should not be considered as an operating charge or as in any 
manner assessable against the individual consumer. 

After an initial service installation has been made, however, 
it may become desirable or necessary to disconnect and thereafter 
to reconnect the service. 

It is frequently provided that if service is disconnected by 
reason of failure of the consumer to comply with the utility’s 
reasonable rules and regulations, the consumer shall pay a speci- 
fied fee to cover the labor of disconnecting and reconnecting. 
It is not fair that the utility, or the consumers who comply with 
the utility’s reasonable rules and regulations, should be compelled 
to bear this expense, and such rule is entirely proper, provided 
the amount of the fee bears a reasonable relation to the actual 
average cost of making the disconnection and the reconnection. 


Janesville v. Janesville Water Co. 7 Wis. R. C. R. 628, 683. 
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The problem becomes more difficult when a consumer asks that 
his service be disconnected and thereafter the same consumer 
or another consumer takes service at the same premises. The 
cost of making this disconnection and reconnection is properly 
an operating expense. It is possible to meet this expense in one 
of three methods: (1) the cost may be charged directly to the 
new or the resuming consumer; (2) the cost may be distributed 
over the periodic payments in such manner that it is returned to 
the utility within a designated time; or (8) the cost may be 
merged in the general operating expenses. 

The problem is particularly important in California at many 
localities which are largely season resorts, where the disconnec- 
tions and reconnections are frequent and the period of service to 
each individual consumer is relatively short. In such cases, it 
would seem unreasonable to require the relatively few permanent 
consumers in the particular locality or the more permanent popv- 
lation in some other locality served by the same utility, to pay 
increased rates by reason of the expense of disconnecting and 
reconnecting the services of the seasonal or transient consumers. 
On the other hand, in permanent communities in which there are 
relatively few cases of disconnections and reconnections, the 
utility may desire to regard such costs, particularly if they are 
low, as part of its general operating expenses, without the neces 
sity of a special fee or other arrangement with the new or the 
resuming consumer. 

It is not feasible to establish a single, uniform practice on this 
point. The establishment of reasonable rules and regulations for 
each community or type of consumers to cover this subject must 
be left in the first instance to the utility, subject to review by 
this Commission. 

As the cost of disconnection and reconnection will thus be 
provided for, utilities will no longer be permitted to make the 
so-called “cancelation charges.” 

I suggest the following rule as rule 14: 

Rule 14. Under reasonable, nondiscriminatory rules and regu- 
lations, to be prepared in the first instance by the utility, subject 
to review by the Railroad Commission, a water, gas, electric, oF 
telephone utility may provide that the cost of disconnecting and 


reconnecting service connections may be (1) enatged directly 
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to the new or the resuming consumer; or (2) distributed over the 
periodic payments over a reasonable period of time; or (3) 
merged in the general operating expenses. The so-called “can- 
celation charges” of water, gas, electric, and telephone utilities 
are hereby abolished. 


III. Extensions. 


The subject of extensions will be considered under the follow- 
ing heads: 

15. Extensions within municipalities. 

16. Extensions outside of municipalities, 

17. Ownership of extensions. 

[21] 15. Hatensions within Munictpaltties—This Commis- 
sion’s powers in the matter of directing public utilities to make 
extensions are specified in § 36 of the Public Utilities act, read- 
ing as follows: 

‘‘Whenever the Commission, after a hearing had upon its own 
motion or upon complaint, shall find that additions, extensions, 
repairs, or improvements to, or changes in, the existing plant, 
equipment, apparatus, facilities, or other physical property of 
any public utility or of any two or more public utilities ought 
reasonably to be made, or that a new structure or structures 
should be erected, to promote the security or convenience of its 
employees or the public, or in any other way to secure adequate 
service or facilities, the Commission shall make and serve an 
order directing that such additions, extensions, repairs, improve- 
ments, or changes be made or such structure or structures be 
erected in the manner and within the time specified in said 
order. If the Commission orders the erection of a new structure, 
it may also fix the site thereof. If any additions, extensions, 
repairs, improvements, or changes, or any new structure or 
structures which the Commission has ordered to be erected, re- 
quire joint action by two or more public utilities, the Commis- 
sion shall notify the said public utilities that such additions, 
extensions, repairs, improvements, or changes or new structure 
or structures have been ordered, and that the same shall be made 
at their joint cost, whereupon the said public utilities shall have 
such reasonable time as the Commission may grant within which 


to agree upon the portion or division of cost of such additions, 
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extensions, repairs, improvements, or changes or new structure 
or structures, which each shall bear. If at the expiration of 
such time such public utilities shall fail to file with the Commis 
sion a statement that an agreement has been made for a division 
or apportionment of the cost or expense of such additions, ex- 
tensions, repairs, improvements, or changes, or new structure 
or structures, the Commission shall have authority, after further 
hearing, to make an order fixing the proportion of such cost or 
expense to be borne by each public utility and the manner in 
which the same shall be paid or secured.” ([Stat. Ex. Sess. 
1911, p. 36.] 

While the section apparently contemplates separate hearings 
on the facts of individual cases if the utility and the applicant 
have been unable to agree, a consideration of the principles in- 
volved may serve to clarify the situation for all parties, and to 
reduce materially the number of cases of this character which 
are continually coming before this Commission. 

Wyman, in his work on Publie Service Corporations, expresses 
his views on this subject in §§ 281 and 797, vol. 1, as follows: 

“Sec. 281. Obligation to the Community.—It is obvious that 
the problems raised in this topic have not been disposed of as 
yet. It is plain that the existing facilities must in many in- 
stances be further developed in readiness to give service to those 
beyond the present lines, since what has really been undertaken 
is the proper service of the whole community dependent upon 
the established company. This at least involves the well-settled 
central territory within which service is plainly demanded, 
whether mains have been laid in all the streets or not. Certainly 
all premises situated within the network of the existing mains 
and within convenient connecting distance of their lines should 
be served. All of these premises come within the sphere of in- 
fluence, already established, differing slightly from premises 
abutting. But the law will soon require, if it does not already, 
that the existing mains must be gradually extended as the growth 
of population in the community which the corporation has under 
taken to serve demands the expansion.” 

“Sec. 797. Factlitves which the Service Requires.—In most of 
the public employments of the modern type what is undertaken 


is not merely the devoting of particular equipment to public use, 
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but rather the rendering of a certain service to the community 
with which it professes to deal. Thus a modern railroad plain- 
ly undertakes general transportation along its route; and since 
it has professed this general service it must see to it that it has 
sufficient equipment to handle the business which it has in effect 
invited by this general profession. The term ‘adequate facilities’ 
is not in its nature capable of exact definition. It is a relative 
expression, and has to be considered as calling for such facilities 
as might be fairly demanded, regard being had, among other 
things, to the extent of the demand for transportation, and the 
cost of furnishing the additional accommodations asked for. All 
this is particularly true of the municipal services—such as water- 
works, gas plants, electric plants, and telephone systems. There 
are sufficient authorities, most of which have been discussed else- 
where, to the effect that their obligation to give service is not 
confined to the original pipes which have been laid, or wires 
which have been strung. Such companies are held to undertake 
the service of their communities; and they must, to speak in 
general, be prepared to extend this system throughout their dis- 
trict to meet the reasonable demands of the growing community.” 

This subject was carefully considered by the Supreme Court of 
the United States in Russell v. Sebastian, 233 U. S. 195, 58 L. 
ed. 912, L.R.A—, —, 34 Sup. Ct. Rep. 517, Ann. Cas. 1914C, 
1282, decided on April 6, 1914. In this case, the Supreme 
Court held that the service of a public utility holding a general 
franchise within a municipality is a community service, and 
that the utility is under the implied obligation to serve the entire 
community. 

In the Russell Case, the Supreme Court decided that the 
Economic Gas Company, which, under the constitutional fran- 
chise granted by § 19 of article 11 of the Constitution of Cali- 
fornia prior to its amendment on October 10, 1911, had already 
constructed a gas distributing system in certain of the streets of 
the city of Los Angeles for the purpose of supplying gas to the 
inhabitants of said city, had a right to extend its system through 
all the streets of the municipality, and that the constitutional 
franchise was not limited to laying gas mains in the streets al- 
ready occupied by the company on October 10, 1911. In other 


words, the Economic Gas Company had a constitutional fran 
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chise to construct its gas distributing system upon any and all 
streets within the city of Los Angeles. After reaching this con- 
clusion, Mr. Justice Hughes indicates that a utility which has a 
franchise to construct its system on all the streets of a municipal- 
ity is under an obligation to supply service to the entire com- 
munity of such municipality. He states on page 208 of the 
Reporter: 

‘“‘The service, as has been said, was a community service. Inci- 
dent to the undertaking in response to the state’s offer was the 
obligation to provide facilities that were reasonably adequate. 
[Citing cases.] It would not be said that either a water com- 
pany or a gas company, establishing its service under the con- 
stitutional grant, could stop its mains at its pleasure and withhold 
its supply by refusing to extend its distributing conduits so as 
to meet the reasonable requirements of the community. But this 
duty and the right to serve, embracing the right under the grant- 
ed privilege to install the means of service, were correlative.” 

The most recent decision which discusses the obligation of a 
public utility to extend its mains is Lukrawka v. Spring Valley 
Water Co. decided by the supreme court of California on Febru- 
ary 13, 1915, and reported in P. U. R. 1915B, 331, 146 Pac. 
640. In this case, it appears that Spring Valley Water Company 
has a constitutional franchise to construct its water system in the 
city and county of San Francisco to supply the municipality and 
its inhabitants with water. Complainants sought a writ of 
mandamus to compel the water company to extend its mains to 
supply water to complainants in the Richmond district in San 
Francisco. The superior court rendered judgment in favor of 
the water company. This judgment was reversed by the supreme 
court. 

Justice Lorigan, after referring to Wyman’s views and the 
Russell Case, supra, concludes on page 3438 that the water com- 
pany undertook a community service, as follows: ‘We are of the 
opinion, therefore, for the reasons given and under the authori- 
ties we have referred to, that when the respondent accepted the 
franchise offered by the state and undertook to supply the muni- 
cipality of San Francisco and its inhabitants with water, it 
assumed a public duty to be discharged for the public benefit; a 


community service commensurate with the offer of the franchise 
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which involved the duty of providing a service system which 
would be reasonably adequate to meet the wants of the municipal- 
ity not only at the time it began its service, but likewise to keep 
pace with the growth of the municipality, and to gradually extend 
its system as the reasonable wants of the growing community 
might require, and as it appears from the petition in this case 
that respondent is in a position to discharge this duty toward 
petitioners by a reasonable extension of its mains it should have 
done so on their demand, and, having refused, may be compelled 
to do it.” 

Justice Lorigan then states a necessary qualification to the 
foregoing rule, as follows: “In reaching this conclusion it is of 
course to be borne in mind that the right of an inhabitant of the 
municipality, or the inhabitants of a particular portion of it, to 
compel the service to them by the water company through the ex- 
tension of its system, is not an absolute and unqualified right. 
The fact that the water company has undertaken to serve the en- 
tire municipality, and that it would be of advantage to an inhabi- 
tant thereof, or a number of them, to have the water system 
extended to supply them, would not of itself be sufficient to re- 
quire or compel the company to make the extension. The duty 
which the water company has undertaken is of a public nature 
and to meet a public necessity for the supplying of water to the 
community. The obligation of the company is not to supply each 
or any number of inhabitants of the municipality.on demand as 
an absolute right on their part, but it has only assumed and 
become charged with the public duty of furnishing it where there 
is a reasonable demand for it and a reasonable extension of the 
service can be made to meet the demand. The right to require 
the service and the duty of furnishing it by an extension of the 
water system is to be determined from a consideration of the 
reasonableness of the demand therefor.” 

That the reasonableness of a particular extension must be 
determined upon the facts of the case was held by Justice Lorigan 
on page 345, as follows: ‘Whether it does or not is to be deter- 
mined by a consideration of the facts in each particular case, and, 
among other things, by a consideration of the duties of the com- 
pany, the rights of its stockholders, the supply of water which the 


company may control for distribution, the facilities for making 
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extensions to a locality beyond ita present point of service, the 
rights of existing customers, the wants and necessities of the 
locality demanding it, and how far the right of the community as 
a whole may be affected by the demanded extension. We refer 
to this matter of reasonableness of demand to be considered in 
determining the right to require the extension of service on ac 
count of the general language used in the authorities cited in 
sustaining the implied obligation of a public service corporation 
under its charter to supply all the inhabitants of a municipality 
with water. While this is the obligation it undertakes, the right 
of the inhabitants of the municipality to have it discharged is, 
as we have said, not an absolute but a relative one which may be 
enforced only when conditions are such that there exists a reason- 
able demand for the fulfilment of the obligation. In the case at 
bar the facts charged in the petition show that there is such a 
reasonable demand for such an extension, and as there is a liabil- 
ity on the respondent under such circumstances to comply with 
‘it, it may be compelled to do so.” 

A number of decisions in other states also establish the general 
duty of a utility holding a general franchise, to serve the entire 
community. 

In Phelan v. Boone Gas Co. 147 Iowa, 626, 31 L.R.A.(N.8.) 
319, 125 N. W. 208, the court says on page 209 of the Reporter: 
“By accepting from the city the franchise to lay pipes and mais 
in the streets and alleys and through them furnish the inhabi- 
tants and the public with fuel, illuminating and power gas, the 
company assumed a public duty. That duty was to supply gas 
at reasonable rates to all the inhabitants of the city, and to charge 
each the same price and furnish on the same terms as it did to 
every other for like service under the same or similar conditions.” 

In Bothwell v. Consumers’ Co. 13 Idaho, 568, 24 L.R.A. 
(N.S.) 485, 92 Pac. 533, at page 534, the court says: “The 
company in the enjoyment of its franchise privileges is placed by 
the Constitution under a public duty to supply water to all living 
within the franchise limits, on payment of the rental rates. It 
owes this duty to everyone so long as it has water to sell, whether 
he be on the line of its main or at a great distance therefrom.” 

In Pocatello Water Co. v. Standley, 7 Idaho, 155, 61 Pace. 518, 


the court at page 518 says: “Under the said franchise the 
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respondent has been granted the right to lay its mains and pipes 
‘over, along, and under’ the streets, alleys, and highways of said 
city for the purpose of supplying said city and its inhabitants 
with a sufficiency of pure water. It had the authority to lay all 
of the mains and pipes in said streets and alleys necessary to 
accomplish the purposes for which said franchise was granted. 
It is obliged to lay its mains and pipes in said streets and alleys, 
and to deliver water to the consumers at its franchise limits, and 
to the line of the premises of the consumer, if such premises 
border on said franchise limits.” 

In Monaghan v. Pacific Gas & Electric Co. 5 Cal. R. C. R. 298, 
this Commission considered this general question. One of the 
issues presented in that case was the utility’s duty to extend its 
electric distributing system within the city of San José. After 
referring to the rule of the Russell Case, this Commission, at 
page 302, said: “It applies to all classes of utilities which re- 
ceive a franchise authorizing them to use all the streets of a city, 
such as the constitutional franchise which has been granted by 
the state itself to all electric, gas, and water companies which 
started construction in this state in the streets of any city prior 
to October 10, 1911. Each of these classes of utilities, as well as 
any other utility which has heretofore secured or may hereafter 
secure a franchise authorizing it to use all the streets of any of 
our California cities, is under the correlative duty of giving 
service to all the inhabitants of the city. While it is possible 
that it may be necessary in some of our cities having wide terri- 
torial extent, to modify this general rule in some respects, the 
present case is clearly one for the application of the general rule. 
I accordingly recommend that the order in this case contain a 
provision to the effect that the electric company shall, at its own 
cost, make extensions to serve all persons desiring electric service 
in the city of San José and in the other incorporated cities in the 
San José district over which this Commission has jurisdiction 
in this respect. The rate in this case will be established on the 
theory that the service is community wide, and extensions which 
may be unprofitable in themselves will be taken care of in the 
rate so established.” 

Of course, there will be cases in which an extension at the 


utility’s expense even within a municipality in which the utility 
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has a general franchise would not be just or reasonable either 
to the utility or the existing consumers. Some of our California 
cities cover such vast areas of territory and others whose area is 
smaller nevertheless contain unsettled portions so far removed 
from the present more thickly populated districts that it cannot 
be expected that extensions must uniformly be made at the util- 
ity’s expense. Again, as was said by Commissioner Edgerton in 
Clark v. Hermosa Beach Water Co. 2 Cal. R. C. R. 149, at page 
152, referring to the effect of certain extensions on rates, “If 
a utility were operating in a valley and was providing water by 
gravity flow to people in the valley, and the utility were com- 
pelled to install a service at the top of a mountain, the expense 
of which installation and the cost of producing the service was 
twice the cost and expense on the rest of the system, manifestly, 
to charge this consumer on the top of the mountain the same 
rate as is charged in the valley would result in the necessity of 
tremendously increasing the rate in the valley in order to take 
care of the loss suffered in the service to the mountain top.” 

While other illustrations might be given to show that there are 
cases in municipalities in which it would not be reasonable to 
compel a utility, even though it holds a general franchise, to 
make extensions at its cost, it seems reasonable to hold as a gen- 
eral proposition that prima facie a utility whose franchise in a 
municipality is community wide is under the correlative duty of 
rendering community-wide service and of constructing at its 
expense the extensions necessary thereto. If in any case the 
utility considers it unreasonable to make the extension at its 
sole cost, the matter may be taken up informally with the Com- 
mission, or determined formally as provided by § 36 of the 
Public Utilities act. 

The duty of gas and electric utilities to render service at their 
cost was heretofore limited by §§ 629 of the Civil Code of Cali- 
fornia to a distance of 100 feet from any main, or direct or 
primary wire, of the utility. However, this section has been 
repealed by § 86 of the revised Public Utilities act, effective 
August 8, 1915. It is a reasonable inference that the purpose of 
the repeal of this section was to leave this Commission free to 


prescribe reasonable rules and regulations, even though the re 
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sult might be the construction of extensions at the utility’s sole 
cost, even beyond 100 feet. 

I suggest the following rule as rule 15: 

Rule 15. A water, gas, electric, or telephone utility which 
operates under a general franchise authorizing the occupancy of 
all the streets of a municipality shall make, at its own expense, 
such street extensions as may be necessary to serve applicants; 
provided, that in any case in which the construction of an exten- 
sion at the utility’s sole cost will in its opinion work an undue 
hardship upon the utility or its existing consumers, the matter 
may be submitted to the Commission as provided by § 36 of the 
Public Utilities act, unless satisfactorily adjusted by an informal 
application to the Commission. 

[22, 23] 16. Extensions Outside of Munictpalities.—It is not 
feasible at this time to establish a general rule defining free 
limits for extensions outside of municipalities. The Commis- 
sion naturally desires the utility to be as liberal as possible in 
the construction of extensions, but regard must also be had to 
the utility’s financial condition and the rights of existing con- 
sumers. If the parties cannot agree, they may submit the mat- 
ter informally to the Commission or formally as provided by 
§ 36 of the Public Utilities act. 

The Commission has frequently drawn attention to the fact 
that it is unreasonable for utilities to urge that each extension 
constructed at their cost must be profitable in itself. Such a 
policy would lead to grave results in thwarting the development 
of this state, and cannot be permitted by this Commission. 

The Commission’s attention has recently been drawn to a num- 
‘ber of cases in which utilities which have a monopoly in certain 
territory have refused to make extensions in cases in which they 
would have made them had there been competition and under 
circumstances under which they actually do make extensions in 
other territory in which competition exists. If this attitude per- 
sists, it will become the matter of very serious consideration from 
the Commission. If a utility adopts such a policy in any part 
of the territory served by it, it must expect this fact to be taken 
into consideration if another utility of like kind asks authority 
to enter the territory under consideration or any other portion 


of the territory served by the existing utility. 
P.U.R.1915F. 
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I suggest the following rule as rule 16: 

Rule 16. A water, gas, electric, or telephone utility shall make 
such reasonable extensions in unincorporated territory at its own 
expense, as it can agree upon with the applicant for service; 
provided, that in any case in which the construction of an exten- 
sion at the utility’s sole expense will in its opinion work an 
undue hardship upon the utility or its existing consumers, the 
matter may be submitted to the Commission as provided by § 36 
of the Public Utilities act, unless satisfactorily adjusted by an 
informal application to the Commission. 

[24] 17. Ownership of Extensions.—The utility should own 
all the facilities which it uses to serve the public. Endless diff 
culties and annoyances arise under any other rule. If an appli- 
cant for service makes payment in connection with an extension, 
this payment should be regarded as a loan, to be returned under 
reasonable conditions. The title to the extension should become 
vested in the utility. 

It cannot be said that any one method of returning such loan 
is in itself the only reasonable rule. At times, such loans are 
returned piecemeal as additional services are installed ; or piece- 
meal by crediting periodically stated portions of the consumer's 
bills; or in a lump sum when the entire periodic revenue from 
the extension totals a designated sum. The utilities should, in 
the first instance, adopt such rule or regulation as they consider 
reasonable under the general principle herein established, subject, 
of course, to review by this Commission. 

I suggest the following rule as rule 17: 

Rule 17. In any case in which an applicant makes a payment 
to secure the construction of an extension by a water, gas, electric, 
or telephone utility, such payment shall be considered as a loan 
to the utility, to be repaid under reasonable, nondiscriminatory 
rules and regulations. Interest shall be paid on such loans at the 
rate of 6 per cent per annum. 


IV. Modification of Rules. 


18. What Rules Are Intended to Establish.—Nothing in any 
of the foregoing rules should be construed as depriving the 
utility of the right to establish and enforce uniform, nondis- 


criminatory rules more favorable to their patrons than the rules 
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herein authorized. These rules are intended to establish what 
the utility may demand, and not what it must require 

I submit the following rule as rule 18: 

Rule 18. A water, gas, electric, or telephone utility may estab- 
lish uniform, nondiscriminatory rules more favorable to its con- 
sumers than the rules herein established. 

As with all general rules, cases will arise in which the applica- 
tion of some rule may, under the facts of some case or class of 
cases, work a hardship. In such event application may be made 
to the Commission for a modification of the rule. 

It will hardly be necessary to direct that the utilities shall 
apply the foregoing rules without discrimination as to persons, 
and that their own rules adopted hereunder shall be nondiscrimi- 
natory. Likewise there should be no discrimination between 
localities, but different conditions in different localities may 
justify different rules and regulations on the part of the utility. 

The Commission has heretofore rendered a large number of 
decisions dealing in individual cases with various phases of the 
general subject-matter of the present inquiry. The orders therein 
shall stand in so far as they are consistent with the rules herein 
established, but shall yield to the order herein in so far as incon- 
sistent therewith. 

The rules herein established shall take precedence over all 
rules and regulations filed or to be filed by water, gas, electric, 
and telephone utilities. Rules and regulations now on file, and 
inconsistent with the rules herein established, should be revised 
and refiled within sixty days after the effective date of the 
order herein. 

In order to provide ample time for the printing of this decision 
and its transmission to all utilities affected, I recommend that it 
be made effective sixty days from date. 

I submit the following form of order: 


ORDER 


Each water, gas, electric, and telephone utility doing business 
within this state having been served with notice of this proceed- 
ing, and opportunity having been accorded each such utility to 
appear and be heard, and evidence and argument having been 


received, and this case being now ready for decision, 
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It is hereby ordered as follows: 

1. The following rules and regulations are hereby found to be 
just and reasonable rules and regulations, and are hereby estab- 
lished as rules and regulations to be obeyed and followed by all 
water, gas, electric, and telephone utilities doing business within 
California: 


I. Service Charges. 
A. Metered Service. 


Rule 1. A water, gas, electric, or telephone utility may, under 
uniform, nondiscriminatory rules and regulations, require that 
an applicant for metered or measured service establish his credit 
before service is delivered, unless a prepayment device makes 
such procedure unnecessary. The applicant’s credit will be 
deemed established if he (1) owns the premises; or (2) makes 
a cash deposit; or (3) furnishes a guarantor for the payment of 
his bills, satisfactory to the utility; or (4) has paid all his bills 
to the utility promptly during the twelve months prior to the 
effective date of the order herein. 

Rule 2. If an applicant for metered or measured service 
makes a cash deposit to insure payment for service to be deliv- 
ered, the amount of the deposit shall be such as may be specified in 
the utility’s rules, but in no event in excess of twice the average 
periodic bill of consumers of his class; provided that the deposit 
for domestic or residence monthly service of water, gas, electric, 
and telephone utilities shall not exceed $2.50. 

Rule 3. If a consumer who has initially established his credit 
by showing that he is the owner of the premises, or by supplying 
a guarantor satisfactory to the utility, or by paying all his bills to 
the utility promptly during the twelve months prior to the ef- 
fective date of the order herein, later fails to pay his bills, the 
utility may demand as guaranty for the payment of future bills 
a cash deposit in the amount provided by rule 2; provided that 
service may not be discontinued for failure to make such deposit 
until the time specified in rule 5 herein after notice of intention 
to discontinue service unless such demand is complied with. 

Rule 4. If a consumer who has made a cash deposit fails to pav 


a bill for metered service, the utility may apply the deposit in 50 
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far as necessary to liquidate the bill, and may require that the 
deposit be restored to its original amount; provided that service 
may not be discontinued until the deposit has been fully absorbed, 
and in no event until the expiration of the respective periods of 
time after notice of intention so to do, as specified in rule 5 here- 
in. 

Rule 5. A water, gas, electric, or telephone utility may not, 
for failure to make a deposit, discontinue a metered service for 
which bills are normally made out monthly until the expiration of 
at least fifteen calendar days after written notice of intention so 
to do; nor where the bills are normally made out weekly until the 
expiration of at least four calendar days after written notice of 
intention so to do; nor where the bills are normally made out 
fortnightly until the expiration of at least seven calendar days 
after written notice of intention so to do; nor where the bills are 
normally made out for periods in excess of one month, until the 
expiration of at least thirty calendar days after written notice of 
intention so to do. 

Rule 6. A water, gas, electric, or telephone utility may not 
discontinue service by reason of nonpayment of bills for metered 
or measured service theretofore delivered. 

Rule 7. A telephone utility may, under uniform, nondiscrimi- 
natory rules and regulations, extend the convenience of sending 
telegrams and long-distance telephone messages on credit to all 
its patrons or to the extent of such deposits as any of its patrons 
desire to make. 


B. U: mmetered Service. 


Rule 8. A water, gas, electric, or telephone utility delivering 
unmetered service at flat rates may, under uniform, nondiscrimi- 
natory rules and regulations, require payment in advance of 
delivery, for a period not to exceed that for which bills are 
regularly rendered as specified in the rate schedule, but may not 
demand guaranties to secure payment for service to be rendered 
in the future. 

Rule 9. A water, gas, electric, or telephone utility may not for 
failure to pay for service, discontinue an unmetered service for 
which bills are normally made out monthly until the expiration 


of at least fifteen calendar days after written notice of intention 
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so to do; nor where the bills are normally made out weekly until 
the expiration of at least four calendar days after written notice of 
intention so to do; nor where the bills are normally made out fort- 
nightly until the expiration of at least seven calendar days after 
written notice of intention so to do; nor where the bills are nor- 
mally made out for periods in excess of one month, until the 
expiration of at least thirty calendar days after written notice of 
intention so to do. 


C. Return of Deposits. 


Rule 10. After a cash deposit to guarantee payment for 
metered or measured service has stood unimpaired for twelve 
months, it shall be returned to the depositor. Upon closing any 
account, the balance of any deposit remaining after the closing 
bill for service has been settled shall be returned promptly to the 


depositor. 


Rule 11. Interest at the rate of 6 per cent per annum must be 
paid by each water, gas, electric, or telephone utility on all 
deposits held by it to secure the payment of bills for metered 
service; provided, that interest need not be paid if the service is 
discontinued within less than twelve months from the date of 
first taking service. 


D. Contracts. 


Rule 12. Except in the case of extensions in unincorporated 
territory, which matter is left open for consideration in subse- 
quent proceedings, and of extensions in incorporated territory in 
cases in which the Commission may hereafter authorize the sign- 
ing of contracts for service, a water, gas, electric, or telephone 
utility may not require that an applicant sign a contract for serv- 
ice as a condition precedent to service; provided, that such util- 
ity may require that reasonable written application for service 
be made. 


II. Service Connections. 


Rule. 18. A water, gas, electric, or telephone utility which 
operates upon, under, or along any public street, highway, alley, 
lane, or road shall at its own expense install a service connection 


of normal size to the property line or curb line of property abut- 
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ting upon said public street, highway, alley, lane, or road, or to 
such point on the consumer’s premises as the utility may agree 
upon. The term “service connection,” as herein used, shall in- 
clude water and gas pipes, electric and telephone wires, water, 
gas, and electric meters, electric transformers, gas regulators, 
telephone instruments, and appurtenances. Subject to review by 
the Railroad Commission, a water, gas, electric, or telephone 
utility may refuse to make a service connection if it believes that 
the service will not be used in the reasonably immediate future. 

Rule 14. Under reasonable, nondiscriminatory rules and’ regu- 
lations, to be prepared in the first instance by the utility, subject 
to review by the Railroad Commission, a water, gas, electric, or 
telephone utility may provide that the cost of disconnecting and 
reconnecting service connections may be (1) charged directly to 
the new or the resuming consumer; or (2) distributed over the 
periodic payments over a reasonable period of time; or (3) 
merged in the general operating expenses. The so-called “cancel- 
ation charges” of water, gas, electric, and telephone utilities are 
hereby abolished. 


Ill. Extensions. 


Rule 15. A water, gas, electric, or telephone utility which 
operates under a general franchise authorizing the occupancy of 
all the streets of a municipality, shall make, at its own expense, 
such street extensions as may be necessary to serve applicants; 
provided that in any case in which the construction of an exten- 
sion at the utility’s sole cost will, in its opimion, work an undue 
hardship upon the utility or its existing consumers, the matter 
may be submitted to the Commission as provided by § 36 of the 
Public Utilities act, unless satisfactorily adjusted by an informal 
application to the Commission. 

Rule 16. A water, gas, electric, or telephone utility shall make 
such reasonable extensions in unincorporated territory at its own 
expense, as it can agree upon with the applicant for service; pro- 
vided that in any case in which the construction of an extension 
at the utility’s sole expense will in its opinion work an undue 
hardship upon the utility or its existing consumers, the matter 


may be submitted to the Commission as provided by § 36 of the 
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Rates— Natural gas— Matntenance of standard. 

6. Rates established by the Kansas Commission to be paid a pro- 
ducing natural gas company were predicated on the maintenance of the 
quality of gas supplied at substantially the same standard theretofore 
maintained by the company, since a rate fixed for gas of a certam 
quality might be too high if the standard were materially reduced. 

Rates— Natural gas— Value of service to consumer. 

7. A higher rate should not be charged for natural gas used for 
cooking and lighting than that used for other purposes on the theory 
that it is worth proportionately very much more per unit for cooking 
and lighting purposes than for heating, since the value of the service to 
the consumer, taking into consideration the use to which it is applied, 
is not a proper basis of rate making. 

Rates— Natural gas— Value of service to consumer—Gas engines. 

8. A higher rate cannot be charged for natural gas used in the 
operation of gas engines merely on the theory of the value of the serv- 
ice to the consumer. 


Rates—Natural gas—Time and condition of delivery as factors 
determining. 
9. Gas used for industrial fuel may be supplied at a lower rate 
than that charged for gas used for other purposes, where delivered at a 
time when the minimum load is being carried, when it can be trans- 
ported without interference with other business, and when the carrying 
system would otherwise be partly idle, time and condition of delivery 
furnishing a sound and proper basis for classification of the service. 


Constitutional law—Impairment of contract — Free service ordt- 
nances— Power of Commission — Discrimination, 

10. Franchise ordinances requiring gas companies to furnish service 
free to cities in consideration for use of the streets do not interfere with 
the power of a Public Service Commission to fix proper rates therefor, 
since such ordinances are not contracts protected against impairment by 
the provisions of § 10 of the Federal Constitution. 


Discrimination — Gas — Free service — Ordinence requirements. 

11. The furnishing of “free gas” to cities in consideration for the 
use of streets in compliance with terms of ordinances is a species of 
patent discrimination against those consumers who are required to pay 
scheduled prices, and it should, therefore, be promptly discontinued. 

Rates— Minimum charge —Natural gas. 

12. An equitable minimum monthly charge should be provided for 
in fixing a natural gas rate schedule on the ground of the company’s 
preparedness and readiness to serve. 

Bates— Natural gas—Amount of minimum charge. 

13. A uniform minimum monthly charge of 50 cents was fixed as the 
amount which should be paid throughout the territory served by natural 
gas companies, and collections on account of such charge were ordered 
retained in full by the distributing companies. 


Return — Natural gas companies — Amortization. 
14. In determining the amount of revenue necessary for natural gas 
companies in a rate-making proceeding, the Kansas Commission con- 
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sidered that the actual bona fide investment in the company’s property 
should be protected, and that the payment of the indebtedness should, 
if reasonably possible, be provided for from the earnings of the prop- 
erty and from its salvage value at the end of a six-year period, it be- 
ing possible to make only a rude approximation of the amortization 
period on account of the speculative character of the business. 


Return — Natural gas companies — Margin for unexpected outlays. 
15. Rates for natural gas should be fixed so as to provide a reason- 
able margin of return for unexpected outlays liable to occur in conduct- 
ing so hazardous an enterprise, and, since the public is vitally interested 
in the continuation of the service, no unreasonable restriction should 
hamper the companies in reaching a new source of supply and serving 
the public as long and as well as practicable. 


[July 16, 1915.] 


Procreprnes to determine the reasonableness of natural gas 
rates. The complainants were the receivers for the Kansas Nat- 
ural Gas Company, the defendants were the cities of Lawrence, 
Topeka, Kansas City, Leavenworth, Atchison, Oakland, Mer- 
riam, Olathe, Edgerton, Le Loup, Princeton, Welda, Fort Scott, 
Parsons, Pittsburg, Weir, Columbus, Altamont, Coffeyville, 
Mound City, Elk City, Tonganoxie, Baldwin, Rosedale, Lenexa, 
Gardner, Wellsville, Ottawa, Richmond, Colony, Thayer, Galena, 
Cherokee, Scammon, Oswego, Liberty, Caney, Mound Valley, 
Independence, and Redfield; the Lawrence Citizens Light & 
Power Company, the Consumers Light, Heat, & Power Company, 
L. C. Treleaven, receiver of the Consumers Light, Heat, & Power 
Company, the Wyandotte County Gas Company, Willard J. 
Breidenthal and John F. Overfield, receivers for the Wyandotte 
County Gas Company, the Leavenworth Light, Heat, & Power 
Company, the Atchison Railway, Light, & Power Company, the 
Home Light, Heat, & Power Company, the Kansas Gas & Elec- 
tric Company, the O. A. Evans & Company, the Tonganoxie Gas 
& Electric Company, Central Gas Company, the Coffeyville Gas 
& Fuel Company, the Union Gas & Traction Company, the Weir 
Gas Company, the Ottawa Gas & Electric Company, the Elk City 
Gas & Oil Company, the Parsons Natural Gas Company, the 
American Gas Company, the Fort Scott Gas Company, the 
Olathe Gas Company, the Liberty Gas Company, Fort Scott & 
Nevada Light, Heat, Water, & Power Company, the Central Gas 
Company, Gunn Pipe Line Company, the Moran Gas Company, 


the Kansas Farmers Gas Company. The Commission found that 
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a horizontal increase of 3 cents per thousand cubic feet effective 
in all markets where such increase could properly be made would 
produce revenue sufficient to enable complainants to protect their 
investment and provide for the amortization of indebtedness with- 
in a six-year period. It appeared that more than half of the gas 
supplied and marketed by coniplainants is sold in the state of 
Missouri; and complainants not desiring any advance in Kansas 
except as it might be simultaneous with a corresponding one in 
Missouri, the Commission withheld action pending action of the 
rate-regulating body or bodies of Missouri having jurisdiction of 
the subject-matter. 

Appearances: T.S. Salathiel for complainants; Thomas Har 
ley for the city of Lawrence; R. J. Higgins for the city of Kansas 
City, Kan.; George P. Hayden for the city of Topeka; Walter E. 
Brown for the city of Atchison; C. O. Pingry for the city of 
Pittsburg; L. C. Coxey and S. R. Johnson for the city of Colum- 
bus; A. S. Ecksom for the city of Coffeyville; F. M. Harris for 
the city of Ottawa; Nelson Case for the city of Oswego; C. J. 
Dodds for the Lawrence Citizens Light, Heat, & Power Com- 
pany; L. C. Trelevan, receiver, and Ferry, Doran, & Dean, 
attorneys, for the Consumers Light, Heat, & Power Company; 
Blair, Magaw, & Lillard for the bondholders of the Consumers 
Light, Heat, & Power Company; J. W. Dana, attorney, and 
Willard J. Breidenthal and John F. Overfield, receivers, for the 
Wyandotte County Gas Company; Floyd E. Harper for the 
Leavenworth Light, Heat, & Power Company; J. M. Challis for 
the Atchison Railway, Light, & Power Company; R. L. McCune 
for the Kansas Gas & Electric Company, and the Home Light. 
Heat, & Power Company; L. W. Young, Jr., for the O. A. Evans 
& Company; W. H. Shepard and W. E. Ziegler, for the Coffey- 
ville Gas & Fuel Company; C. H. Pattison for the Union Gas & 
Traction Company; C. M. Otis for the Weir Gas Company; 
C. H. Pattison for the Ottawa Gas & Electric Company; C. M. 
Oakes for the Parsons Natural Gas Company; E. E. Sapp for 
the American Gas Company; Edward ©. Gates for the Fort Scott 
Gas & Electric Company; W. F. Guthrie for the Olathe Gas 
Company; Homer M. Poage for the Fort Scott & Nevada Light, 
Heat, Water, & Power Company; C. H. Pattison for the Kansas 


Farmers Gas Company. 
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Foley, Commissioner: Some time in or prior to 1904. the 
Kansas Natural Gas Company was incorporated under the laws 
of the state of Delaware. Those instrumental in its organization 
had about that time acquired an interest in or control of certain 
gas leases in southeastern Kansas, some of which had been 
prospected or partially developed. The capital stock of the Com- 
pany was originally fixed at $6,000,000. No consideration ap- 
pears to have been paid for the stock, except the leases of which 
we have spoken, which were, of course, almost purely speculative 
in value. 

Soon afterward another group of leases of the same character 
was acquired. The capital stock was increased to $12,000,000, 
but no consideration appears to have been paid for any of this 
stock except the last acquired gas properties. 

Almost contemporaneously with the acquisition of these prop- 
erties the company issued its first-mortgage bonds, dated May 1, 
1904, in the sum of $4,000,000. This issue of bonds was sold at 
par for cash, and $900,000 of the proceeds were used to pay for 
the gas properties which constituted the basis for the issue of the 
company’s stock. Just how the details of this transaction were 
carried on does not clearly appear from the evidence, but it would 
seem, and, indeed, it is almost conceded that this sum of $900,000 
was full value for all of the speculative properties constituting 
the original capital investment of the organization. The capital 
stock, therefore, does not represent any actual investment in the 
property; but all suck investment is represented by the bonded 
indebtedness of this and auxiliary companies, so far as such in- 
debtedness is yet outstanding and unpaid. 

With the remaining proceeds of the sale of its first-mortgage 
bonds the company began the construction of a pipe line for the 
purpose of transporting gas to market. Its gas fields were located 
principally, if not wholly, in Allen, Woodson, and Neosho coun- 
ties, and in order to obtain a market for its product it was 
. necessary to take the gas to cities 100 to 150 miles distant, not- 
ably, Kansas City, Missouri, Kansas City, Kansas, Topeka, and 
other cities in northeastern Kansas. Lines were built from Otta- 
wa north to serve Lawrence, Topeka, Leavenworth, Atchison, and 
other points. 


Toward the end of 1905 it was found that the funds realized 
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from the original bond issue would not be sufficient to construct 
the lines necessary to convey the company’s product to market, 
and an additional bond issue of $4,000,000 was authorized. 
These bonds were dated January 1, 1906, and were sold at 75 
per cent of their face value, approximately $3,000,000 being 
realized from this issue, and the proceeds used in the develop- 
ment of the company’s pipe lines. 

About this time it became apparent that more funds were 
necessary in order to complete the pipeline system. The gas 
supply upon which the company had originally relied was rapid- 
ly diminishing, and it became necessary to project the pipe line 
farther south into the more prolific fields of Montgomery county. 

The Kansas Natural Gas Company, as a separate legal entity, 
had now apparently reached the limit of its financial resources 
and credit. Under the conditions of the mortgages which it had 
theretofore executed, their liens extended to any subsequently 
acquired property of the company, and therefore new capital for 
the extension of the lines could not be obtained on the company’s 
eredit. Under these circumstances an auxiliary company known 
as the Kansas City Pipe Line Company was organized and incor. 
porated with a capital stock of $4,500,000, and an issue of $4, 
745,000 of first-mortgage bonds was authorized and placed on the 
market by this company, under date of February 1, 1906. These 
bonds were sold for cash at about 92.8 per cent, and the proceeds 
used in the construction of a pipe line connecting with that of 
the Kansas Natural Gas Company. 

The Kansas Natural Gas Company continued to conduct its 
business of procuring, purchasing, transporting, and selling gas; 
but in 1909, owing to the constantly diminishing gas supply in 
Kansas, it became evident that it would be necessary to project 
the pipe line farther south into the newer Oklahoma fields in 
order to obtain a sufficient supply to furnish the market depend: 
ing on the Kansas Natural for its gas. 

A further auxiliary company, the Marnett Mining Company, 
was then organized and incorporated with a capital stock of $2, 
500,000. This company, on December 1, 1909, issued $965, 
000 first-mortgage bonds. A small amount of the money realized 
from the sale of those bonds was used to pay for some gas proper 


ties in Oklahoma, but nearly all of the proceeds were used in the 
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construction of a pipe line into that state. This line was a sub- . 
stantial prolongation of the lines of the Kansas Natural Gas Com- 
pany and the Kansas City Pipe Line Company in Kansas and 
Missouri, and the lines of the three companies constituted one 
connected and continuous system. 

While stock of those three companies was issued in large 
amounts, yet the actual investment in the physical property of 
the company appears to have been entirely derived from the sale 
of the bonds of the Kansas Natural Gas Company and its two 
auxiliary companies, and the stock represented nothing in the 
way of capital investment. 

Some portions of the company’s pipe lines were moved from 
one point to another, as conditions appeared to demand; so that 
at present the portions of the connected line now owned by the 
respective corporations, as detailed by the evidence are: 

The Kansas Natural Gas Company owns a 16-inch pipe line 
from Ottawa north to St. Joseph, Missouri, including a 12-inch 
branch to Topeka, a 10-inch branch to Leavenworth, a similar 
branch to Atchison, and an 8-inch branch to Lawrence; also a 
16-inch line from Petrolia, near Chanute, by way of Ottawa to 
Olathe; a 12-inch line for about 15 miles into the gas field 
south of Petrolia; a 16-inch line from Independence into the 
Joplin district, and a short line from its compressor station at 
Grabham, near Independence, south to the Oklahoma border. 

The Kansas City Pipe Line Company owns a 16-inch line from 
Grabham station to Kansas City, also another 16-inch line from 
Grabham to Petrolia, and about 17 miles of 16-inch line in Okla- 
homa. 

The Marnett Mining Company owns the pipe lines of the 
system in the state of Oklahoma, except the 17 miles owned by 
the Kansas City Pipe Line Company. 

The Kansas Natural Gas Company continued to carry on its 
business in the usual manner until 1912, when it became involve& 
in legal and, subsequently, in financial difficulties. Early in 
that year, Justice Dawson, then attorney general of the state, 
instituted an action in the district court of Montgomery county, 
Kansas, alleging, in substance, that the company constituted a 
monopoly, that it was violating the statutes of the state, and ask- 


ing that it be ousted as an industrial outlaw. 
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During the pendency of this action, and on October 9, 1912, 
a suit was filed in the district court of the United States asking 
for the appointment of receivers for the Kansas Natural Gas 
Company, on account of default in the payment of certain of its 
mortgage obligations. Receivers were appointed, who took charge 
of the business and property of the company. Those receivers 
reported to the Federal court that an increase of the gas rates to 
its consumers was necessary, and that court made an order direct- 
ing the receivers to supply no gas to consumers except at a speci- 
fied rate, much higher than the then existing rate. 

Early in January, 1913, Justice Marshal], then attorney for 
this Commission, filed a complaint with the Commission, bring- 
ing in, as respondents, the Kansas Natural Gas Company, its 
receivers, the distributing companies who were acting for the 
Kansas Natural Gas Company in the distribution of its product, 
and the cities served by them. During the pendency of this pro- 
ceeding the order of the Federal court increasing the price of gas 
to consumers appears to have been suspended. 

While the investigation of this matter was pending before the 
Commission, and on February 15, 1913, the district court of 
Montgomery county “found that the gas company had violated 
the anti-trust laws of the state of Kansas and had forfeited its 
charter and right to do business, and entered a judgment of 
limited ouster, at the same time appointing receivers for the 
Kansas Natural Gas Company.” 

After the filing of the complaint by Mr. Marshall, the Federal 
receivers filed their application with the Commission, and several 
of the distributing companies filed separate applications, all ask- 
ing for an increase in the rates for gas. The investigation by 
this Commission was exceedingly thorough and exhaustive, and 
resulted in a decision and order of the Commission denying the 
application for an increase in rates, and establishing the rates 
to consumers as theretofore in effect. 

While these proceedings were being carried on before this Com- 
mission a conflict of jurisdiction was waged between the Federal 
and the state courts, and their respective receivers, for control of 
the property belonging to the Kansas Natural Gas Cc:1pany and 
its auxiliaries. It is unnecessary to go into this matter in detail. 


Each court had appointed receivers. The complainants, receivers 
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appointed by the district court of Montgomery county, finally 
triumphed and were placed in possession and control of the prop- 
erty situated in Kansas, on January 1, 1914; but it was not until 
September 22, 1914, that they obtained complete control of the 
entire property of the Kansas Natural Gas Company in the states 
of Kansas, Missouri, and Oklahoma. 

In December,! 1914, the various interests involved in the results 
of the prolonged litigation held a meeting at Independence, with 
a view of adjusting the controversies between the state of Kansas 
and the stockholders and creditors of the Kansas Natural and its 
auxiliary companies, and with a view of establishing the amount 
of the bona fide indebtedness of the Kansas Natural Gas Com- 
pany and its auxiliaries, and of providing a means for its ultimate 
liquidation. 

From the time of their respective issues until December, 1914, 
payments had been made upon the indebtedness represented by 
the various bond issues, until at that time the face value of the 
outstanding bonds was as follows: 





Kansas Natural Gas Company, first-mortgage bonds ........... $1,600,000 
Kansas City Pipe Line Company, first-mor e bonds ......... 2,645,000 
Marnett Mining Company, t-mortgage bonds .........ceeces 547,000 
Kansas Natural Gas Company, second-mortgage bonds ......... 2,267,000 

TOCGD: 656: b:5a5.56 6 ds Seiele ee wiee sso Se eee" sees eae eeoeseee $6,959,000 


It is unnecessary to undertake to give in detail the provisions 
of this creditors’ agreement, at which were represented the state 
of Kansas, by its attorney general, a large majority of the holders 
of the Kansas Natural Gas Company’s first-mortgage bonds, a 
majority of the halders of the Kansas Natural Gas Company’s 
second-mortgage bonds, the Kansas City Pipe Line Company, the 
Kansas Natural Gas Company, the receivers of the Kansas Nat- 
ural Gas Company, and the Marnett Mining Company, and the 
holders of the Kansas City Pipe Line Company’s bonds. 

In discussing several of the phases of the matter before us we 
will have occasion to refer to some of the provisions of this 
creditors’ agreement, which was approved by the court and made 
a part of the record in the ouster proceedings. By its terms the 
face value of the Kansas Natural Gas Company’s second-mortgage 
bonds and of the Kansas City Pipe Line Company’s bonds was 


reduced to what was agreed upon as their actual cash value, based 
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upon the money invested in them, with 6 per cent interest thereon, 
and by giving credit for payments made thereon and dividends 
upon stock which represented no investment, with interest upon 
such payments. By reason of these reductions the bond accounts 
stood, under the terms of the creditors’ agreement, on January 1, 
1915, as follows: 


Kansas Natural Gas Company’s first-mortgage bonds ........ $1,600,000.00 
Kansas City Pipe Line Company’s first-mortgage bonds ...... 1,746,450.43 
Marnett Mining Company’s first-mortgage bonds ............ 547,000.00 
Kansas Natural Gas Company’s second-mortgage bonds ...... 1,700,250.00 

Total CCHHESHSCOSHOH AHHH HF OSE HES EE A OOOS @eeecoece e@rcocene $5,593,700.43 


During the pendency of the litigation in the Federal and state 
courts, collections had been made, principally by the Federal re 
ceivers, for gas sold, and the resulting funds were, at the conclu- 
sion of the litigation, turned over to the state receivers, complain- 
ants in this proceeding. ‘The creditors’ agreement provided for 
the application of those funds (after the payment of certain 
accrued interest and some charges and expenses) upon the bonds 
in certain proportions. By reason of those payments, and other 
payments made since January 1, 1915, the bonded indebtedness 
has been reduced so that on May 15, 1915, it stood as follows: 





Kansas Natural Gas Company’s first-mortgage bonds .......... $654,400 
Kansas City Pipe Line Company’s first-mortgage bonds ........ 907,000 
Marnett Mining Company’s first-mortgage bonds .............0. 468,000 
Kansas Natural Gas Company’s second-mortgage bonds .:...... 1,700,250 

LOCRE: ‘suie'ate'a ae e'Sc waianele wee Wsie bc we eee S ONES s SAW sees Cee aes $3,729,650 


This sum, as we understand it, now represents the actual in- 
vestment in the property. 

Owing to the closely interlocked relations of the Kansas Nat- 
ural Gas Company with its auxiliary corporations, and to the 
provisions made in the creditors’ agreement for the consolidation 
of the assets of the three companies upon liquidation of the debts, 
the system and its needs and responsibilities will be considered as 
a unit. . 

On April 9, 1915, the complainants, John M. Landon and 
R. S. Litchfield, receivers for the Kansas Natural Gas Company, 
filed before the Commission their complaint, alleging, in sub 
stance, that on February 15, 1913, they were duly appointed 


receivers by the district court of Montgomery county; that they 
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are the duly qualified and acting receivers for the company, and 
that they filed the complaint by and with the consent of the court 
of their appointment; that the respondent cities are each muni- 
cipal corporations, organized under the laws of the state of Kan- 
sas, and that the various distributing companies, respondents 
above named, are public-service corporations, authorized to do 
business in Kansas and engaged in supplying natural gas to the 
respective cities in the complaint named. They allege that 
Willard J. Breidenthal and John F. Overfield are receivers for 
the Wyandotte County Gas Company, supplying gas to the citi- 
zens of Kansas City and Rosedale, in Wyandotte county, Kansas; 
and that N. G. Treleaven is the duly appointed, qualified, and 
acting receiver for the Consumers Light, Heat, & Power Com- 
pany, supplying gas and other commodities to the cities of Topeka 
and Oakland, Kansas. 

Complainants further allege that on January 1, 1914, pursuant 
to a decree of the district court of the United States for the 
district of Kansas, the receivers theretofore appointed by that 
court delivered the possession of all of the property of the Kansas 
Natural Gas Company to the complainants, as receivers appointed 
by the district court of Montgomery county, Kansas; that com- 
plainants have been carrying on, since said date, the business of 
the corporation, and have been producing, purchasing, transport- 
ing, distributing, and selling natural gas to the respondents and 
the citizens of Kansas and Missouri. 

It 1s further alleged that that portion of respondents named 
as public-service corporations have been respectively engaged 
in the business of distributing and selling natural gas to the 
inhabitants of their respective localities, under contracts there- 
tofore existing between such respondents and the Kansas Natural 
Gas Company, and that each of the contracts with the said 
respondents contained a clause substantially as follows: 

“Second party [the distributing company] agrees to pay the 
gas company, at its general office wherever the same may be 
located, on or before the 15th day of each and every month dur- 
ing the continuance of this contract, a sum of money equal. to 
66% per cent of its gross sales of natural gas during the preceding 
month, for both manufacturing and domestic purposes, less the 


amounts of uncollectible bills, when the delinquent party has been 
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shut off for default in payment thereof, within fifteen days after 
the maturity of such bill or bills, and all reasonable efforts have 
been made to collect such bills without success.” 

The complaint further states that, by reason of the provisions 
above quoted, and other stipulations in said contracts provided, 
the respondent distributing companies, and each of them, have 
wilfully and negligently permitted their distributing systems to 
deteriorate and lapse into bad repair, the lines and equipment to 
become leaky and wasteful in the distribution of natural gas; 
that by reason thereof great loss results to complainants, far in 
excess of what should be reasonably allowed; that the efficiency of 
the service has been thereby affected; that the said respondents 
fail, neglect, and refuse to repair their distributing plants, and 
wilfully and negligently permit such excessive leakage and waste 
of gas through their respective plants; that the said contracts 
should be modified or canceled; that a method of compensation 
and remuneration of the distributing companies and complain- 
ants should be fixed and determined that will stop such negligent 
and wasteful methods in the distribution of natural gas. 

The complaint further alleges that the rates at which gas was 
and is being sold to consumers are noncompensatory and unremu- 
nerative; that during the year 1914 complainants have operated 
the business of the Kansas Natural Gas Company at a loss of 
about $1,300,000; that in order to procure a sufficient supply of 
natural gas for the continuation of the business, it will be neces- 
sary to make extensions of mains and of feed lines to new gas 
fields and to new wells; that to meet the requirements for neces- 
sary extensions, complainants will be compelled to expend during 
the year 1915 about $600,000, and thereafter annually about 
$200,000, and will be compelled to transport the gas supplied to 
distributing companies in Kansas an additional distance of from 
25 to 60 miles, in order to get such gas to the points of consump 
tion; that at the present rate at which gas is being sold to con- 
sumers in. the state of Kansas they will be unable to continue the 
business of producing, purchasing, transporting, distributing, and 
selling natural gas, will be unable to make the necessary exten- 
sions of pipe lines and feed lines to new fields and new territory, 
and will be unable to furnish a supply of gas for the winter of 
1915-16, or for future years; that the price at which gas shall be 
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sold to consumers at various points in the state of Kansas should 
be fixed at a remunerative and compensatory rate. 

The complaint concludes with a prayer, in substance, that a 
rate be fixed at which natural gas shall be supplied to consumers 
by the respondent distributing companies and complainants, and 
requiring the distributing companies to improve and repair their 
respective distributing plants and systems, and that the gas to be 
supplied by complainants to the distributing companies be 
measured at the gates to their respective plants, on such terms 
and under such conditions and at such rates as to the Commission 
may seem just and proper. 

It will be observed that in this complaint no specific rate or 
rates at any point of distribution are requested by complainants. 
The substance of the prayer is that rates compensatory and re- 
munerative be established and made effective. 

On April 26, 1915, however, there was filed with the Commis- 
sion a document which may be regarded as an amendment to the 
complaint, in which the Commission was requested to establish 
and make effective a schedule of rates to be collected from the 
distributing companies for natural gas delivered at the gate of 
each plant. This schedule of rates was constructed upon the 
distance plan, and varied from 134 cents per thousand cubic feet 
for gas delivered at Coffeyville, on the Oklahoma border, to 29 
cents per thousand cubic feet for gas delivered at Atchison. As, 
however, this schedule was subsequently abandoned and super- 
seded by another, no further attention need be given it. 

On May 14, 1915, and after the commencement of the hearing 
before the Commission in this matter, the complainants, having 
first obtained leave, filed an amendment to their complaint 
requesting fhe Commission to establish a schedule of joint rates 
for the distribution and sale of gas by complainants and respond- 
ent distributing companies, Under the provisions of this sched- 
ule it was proposed to increase the joint rates at all points except 
Independence and Coffeyville, so that the consumers’ rate would 
be increased gradually at the various points between Coffeyville 
and Atchison, the proposed rate at Coffeyville being 20 cents per 
thousand cubic feet and at Atchison 45 cents per thousand cubic 
feet. This proposed schedule, with changes in rules and prac- 


tices, being the one upon which the hearing was had, is as follows: 
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~ 3 wf 38 
City. Company. 3. os $4 fg 
pos | S33 | 285 | S52 
Gece | one lade | oma 
Independence .........| Kansas Natural Gas Co. ........ 20 20 2 x 
Blk City ..... seccccese| Elk City Oil and Gas Co. ...... 2 25 20 5 
Coffey vi le .cccccececee| Coffeyville Gas & Fuel Co. ......{ 2 20 2 # 
y eeeoeseseeovgegas Liberty Gas Co. eeaeese @eaxenveseeecess 2% P39 ee 0 
es eseeceoeeveegseee American Gas Gas Co. evsgoaoeeocaneced eee D 2” oe a 
Oswego eegeeeenugaeansussesee American Gas Co. SBes@evoseevenesese eee S 2 ae @ 
Columbus ........-....| AMerican Gas ssieacs ‘ rs) 9 Sa aw 
Scammon .......e.--e.| AMerican Gas ‘ RE eerein ees DB bt) = @ 
Weir City .....c.cscece | Weir City Gas Co. ..cccccccccese | 2 30 60 oO 
Galena and Empire « American Gas Co. ...ccccccsvesee| 30 sa a 
Cherokee ....cccccocces| AMeFican Gas Co. ...ccccceceseee B 30 3. @ 
Pitteburg .......cesseee| Mome Light, Heat, Water, & 
Power Co. ..cccccccccacccccccecs 30 ae 0 
Parsons eeeeeeeaneesece Parsons Gas Co. SPeseeeeseeeeteeenea ps) % oe 60 
Thayer ..ccccccscceseee|O. A. Evans & Co. (Thayer Gas 
Plan ant) BOeeSneeeneeensHonseeeesd wie‘cie'l % 0 se @ 
Colony ..cccccccseceeee | Union Gas & Traction Co ......| B 35 “ * 
Welda .............0.-.) Union Gas & Traction Co ......] B&B 35 os n 
Richmond esaeenecoueeeece Union Gas & Traction Co. eeceooen B 35 ee 7 
Princeton .........e... | Union Gas & Traction Co ......| © 35 a n 
Ottawa ......ccse.eee-. | Ottawa Gas & Electric Co. ...../ BB $5 - 7 
Baldwin @eeaeeseoevecaasecen Union Gas & Traction Co. @eeeene 2% 87 ee 74 
LQWFEMCE ..ccccccccee ; ciisens Light, Heat, & ‘Power = 7 i 
Topeka .....cccccssoeee |COnSuMers Light, Heat, & 
Power CO. ..cccacecccccucnccece 2% 37 . 14 
Tonganorie ........... | Tonganoxie Gas & Electric Co. | & $7 és 14 
venwo case cusas posvenwor™ Light, Heat, & 
Power Co. .....- 5 4 ies ot) 
Atchigon ..ccccccscecss Atchiaon Bly., Light ‘& Power 35 « * 
Wellsville and Le Loup Union Gas & Traction Co. ..... 5 37 26 714 
Edgerton ..............| Union Gas & Traction Co. ......| % $7 ae 4 
pander cater cites ieee Union Gas & Traction Co. ......|/ 3B 37 50 74 
Lemexa ..... ccc cceeeees Union Gas & Traction Co. ......) B 37 i 4 
Merrian and Bbewnee Union Gas & Traction Co. ......| 3B 37 2 74 
Kansas City eeovceos Wyandotte Co. Gas Co. @eeceeecoe ® 37 50 74 
Ola e@ @eosceneseoseswmeece Ola the Gas Co. eesteenonenn @eeoeseceon & 37 es 74 











Service for Fort Scott, Moran, and Bronson, Kan., will be discontinued except 
Geltvery. of gas at the gate of the pipe line of the Fort Scott and Nevada Water, 
Light, Heat, and Power Company. Pipe Line (called Gunn Pipe Line) at or near 
Carlyle, Kansas, at the flat rate of 18 cents per M. fee 

Two cents per thousand cubic feet will be added to the bills but shal) be de 
ducted from the bills of all consumers who pay their bills o or before the 10th 
day of the succeeding month in which the service is rendered. 


Changed Rulea and Practices. 


(1) All gas supplied by the receivers will be measured at the gates of the dis 
tributing company’s plants, and the distributer will be charged with and . 
quired to account and pay "for all gas delivered, less 1% per cent a waie as a 
Sexe normal leakage, at the scheduled rate, until December 31, 19 and 

cent thereafter 

1D The distributer shall receive and retain all ae from minimum bills and 
forfeited discounts, and shall stand loss of bad accounts 


To the complaint, answers were filed by the Atchison Railway, 
Light, & Power Company, the Fort Scott & Nevada Light, Heat, 
Water, & Power Company, the Fort Scott Gas & Electric Com- 
pany, the Wyandotte County Gas Company, the Parsons 
Natural Gas Company, the O. A. Evans & Company 
(the Thayer Distributing Company), the receiver of the 
Consumers Light, Heat, & Power Company, of Topeka, all 
of whom are distributing companies and occupy substantially 
similar situations in relation to the complainants, and all of 


whose answers are of a substantially similar character, and need 
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not be considered in detail. In addition to those formal answers, 
the Wyandotte County Gas Company filed a conditional consent 
to the schedule of joint rates above set out. The Union Gas & 
Traction Company, which supplies natural gas to Baldwin, Otta- 
wa, and a number of towns in that portion of the state, filed an 
informal statement, which will be considered as an answer. The: 
city of Oswego filed a copy of an ordinance authorizing M. M. 
Sweetman, his successors and assigns, to operate and maintain 
gas works in that city; and the Spaulding Quarry Company, 
which uses gas in the operation of gas engines, under a contract 
with the Atchison Railway, Light, & Power Company, also filed 
an informal answer, with a copy of its contract. The cities of 
Lawrence and Kansas City, Kansas, each filed an answer. Ap- 
pearances on the hearing were made by several of the other 
respondents, but formal answers were not filed. 

In considering special questions touching the relation to com- 
plainants of the Fort Scott & Nevada Light, Heat, Water, & 
Power Company, the Fort Scott Gas & Electric Company and the 
receiver of the Consumers Light, Heat, & Power Company, it will 
be hereafter necessary to consider at slightly greater length the 
pleadings of these respondents, respectively; but in this connec- 
tion it is sufficient to state, in a general manner, that all of the 
distributing companies admit the necessity for an increase in the 
revenues of complainants; that some of them question whether or 
not any substantial increase in rates will result in an increase of 
revenues to the Kansas Natural Gas Company; and that all, 
either in their pleadings or upon the hearing, assert that an in- 
crease of rates to the extent proposed by complainants would 
result in impairment if not in an almost total destruction of the 
revenues of both complainants and the distributing companies. 

The answers filed by the two cities deny, substantially, the 
allegations of the complaint, and aver that no increase of natural- 
gas rates to consumers is necessary. 

[1] On behalf of all respondents who were not represented at 
the hearing, or who did not file formal apswers, the Commission 
has considered every material allegation of the complaint denied. 
The law casts upon the complainants the burden of proving the 


reasonable necessity for any increase in rates, and that rule in 
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and of itself operates in behalf of each respondent as a plea in 
denial. 

Upon the issues raised by these pleadings, respectively, a hear 
ing was had, testimony introduced, oral arguments were made, 
memorandum briefs were submitted to the Commission, and the 
‘matter was taken under advisement. 

Considered in its entirety, the problem presented to the Com- 
mission is exceedingly complex. The interests represented are 
varied, and, as not infrequently happens, appear to be inhar- 
monious, if not irreconcilable. Aside from the apparent neces- 
sity and the demands of the complainants, who are trustees for 
the creditors of the Kansas Natural Gas Company, there are at 
least two general classes of interests to be recognized; and, 80 
far as is consistent with the rights of the other and of complain- 
ants, each should be considered and protected. 

The company produces from its own wells a part of the gas 
used by its customers, but by far the greater portion of that 
which it supplies is purchased. It transports both that which it 
produces and that purchased, through its pipe lines, to the boun- 
daries of the cities supplied, where the gas is usually delivered to 
a local distributing company. These local companies constitute 
one general class, interested in the controversy, of whose exis- 
tence and claims the Commission must take cognizance. They 
differ from each other greatly in amount of investment and in 
comparative efficiency, but all serve the same common purpose of 
receiving the gas from complainants at the boundaries of the 
cities to be supplied, and each, through its own plant or lines, 
distributing it to the consumer, the public. Nearly all urge 
partial compliance with the petition of complainants, but they 
differ much in their views regarding the character and extent of 
the relief which should be granted. 

The gas consumed in Kansas is used mostly for household 
purposes,—for cooking, lighting, and heating. A comparatively 
small proportion is used for industrial purposes. The cor- 
sumers, domestic and industrial, constitute the second general 
class whose interest in the proper solution of the problem before 
us is manifest. 

[2] Superficially, the interests of complainants and of the 


distributing companies and the public may seem to clash, but 
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fundamentally the most enduring interests of each party are 
the common interests of all. It is very far from being of any 
advantage to that portion of the public who wish to use.so0 clean 
and desirable a fuel as gas to fix the retail price to the consumer 
so low as to prevent that extension of complainants’ lines, which 
appears to be necessary to enable it to replenish its diminishing 
supply, and to efficiently perform its proper function of public 
service. On the other hand, it is equally subversive of the inter- 
ests of all parties to raise the price of gas to the consumer so high 
as to practically prohibit its sale, or at least diminish, under the 
conditions at which such rate would be applied, the revenues re- 
ceived under existing rates. This would, indeed, be “killing the 
goose that lays the golden egg.” A rate to consumers should, if 
possible, be fixed which would provide for complainants the 
amount of revenue reasonably necessary to meet its needs, and 
which would not be so high as to discourage or diminish the use 
of natural gas as a fuel. The public has a right to enjoy the use 
of this natural product, which is both a necessity and a luxury, 
at as reasonable a rate as it can be supplied, taking into consider- 
ation all the surrounding conditions and circumstances, economic 
as well as financial. | 

When, however, it is remembered that no less than thirty-five 
cities in Kansas are served by complainants; that about twenty- 
four local companies distribute the gas from separate plants in 
and through these several cities; that diverse conditions obtain 
in every locality; that each place varies more or less from all 
others in distance from the source of supply; that a failure to 
pay the interest and annual instalments upon the bonded debt of 
the company may result in a foreclosure of the mortgage and the 
sale and possible junking of its property; that much of the evi- 
dence submitted was expert or sémiexpert in character; that the 
rates to be established, if any change is made, must be tentative 
and experimental; that it is usually impracticable to establish 
anything in the nature of a general system intended to cover a 
multitude of somewhat dissimilar circumstances, which will 
operate with exact fairness to all concerned, the conviction is 
almost irresistible that a general schedule of rates to consumers, 


established under such limitations, must be at best only 4 reason- 
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able approximation to justice. No ideal system or schedule can 
be formulated or applied under such conditions. 

[3] Incidental to a determination of the main question pre 
sented to the Commission, it becomes necessary to consider 
several collateral matters of considerable, if not of vital, import- 
ance. One of these is presented by an exception set forth in the 
schedule of joint rates requested by complainant, to be applied 
to future consumption of gas, and filed as an amendment to the 
complaint. The exception affects prices to distributing com- 
panies serving Moran, Bronson, and Fort Scott, and necessarily 
affects prices to consumers in those cities. 

In the schedule of rates referred to occurs the following para- 
graph: 

“The service for Fort Scott, Moran, and Bronson, Kansas, 
will be discontinued except delivery of gas at the gate of the pipe 
line of the Fort Scott & Nevada Light, Heat, Water, & Power 
Company (called Gunn Pipe Line), at or near Carlyle, Kansas, 
at the flat rate of 18 cents per thousand feet.” 

The effect of this, if allowed by the Commission, would be to 
place the consumers of gas in those cities upon an entirely differ. 
ent basis from those of other cities served by the complainants 
and their distributing agencies. The Fort Scott Gas & Electric 
Company, which is the distributing company and agency of the 
complainants in the city of Fort Scott, protests vehemently 
against the adoption of the system of charging a flat rate for gas 
delivered at Carlyle, and urges that it is a manifest discrimi- 
nation against the consumers of that city, as well as of those at 
Moran and Bronson. Those cities are not located upon or near 
the main pipe line of the Kansas Natural Gas Company. 

Several years ago there was built from Carlyle, in Allen 
county, through or near Moran and Bronson, to Fort Scott, and 
subsequently to Nevada, Missouri, a branch pipe line, which has 
_ had several owners, but which is now owned and operated by the 
Fort Scott & Nevada Light, Heat, Water, & Power Company. 
This branch line is familiarly known as the Gunn Pipe Line. 

As a reason for desiring to place Fort Scott, Bronson, and 
Moran upon a different footing from the other cities of the state, 
the complainants urge that the leakage and waste of gas in and 


from the Gunn Pipe Line and connected distributing systems is 
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so great as to render service in the usual manner prohibitive, and 
that the only fair and safe way under which it can furnish gas 
to the cities in question is to deliver it at the gateway to the Gunn 
Pipe Line at a flat rate which shall be reasonably compensatory. 

In support of this contention the complainants have filed a 
statement of gas delivered to distributing companies, showing 
the percentage of gain or loss for the twelve months ending Dec- 
ember 31, 1914. From this it would appear that during the 
year 1914 there was delivered to the Gunn Pipe Line 948,916 
thousand cubic feet of gas; that the sales reported aggregated 
300,214 thousand cubic feet; that there were unaccounted for 
648,702 thousand feet, showing a wastage, leakage, and loss in 
various ways of 68.37 per cent of the gas delivered to the Gunn 
Pipe Line. . 

Besides the three Kansas cities above enumerated, gas from 
this pipe line is supplied to Deerfield and Nevada, Missouri. 
The length of the line from Carlyle to Fort Scott is approxi- 
mately 39 miles. 

It is not shown where this leakage and waste occurred ; but if 
a proportionate share of it occurred in the towns under con- 
sideration, and was the fault of the distributing companies 
operating in those towns, then such a condition would probably 
justify the action requested by complainants. It appears to 
be conceded that much, if not all, of the unnecessary waste 
occurs in consequence of the bad condition of the Gunn 
Pipe Line; and the distributing company of Fort Scott 
insists, and we think properly so, that, as between that com- 
pany and the Kansas Natural Gas Company, it is the duty of the 
Kansas Natural Gas Company to keep the Gunn Pipe Line in 
good condition, and that neither the Fort Scott Gas & Electric 
Company (the distributing company) nor the citizens of Fort 
Scott should be penalized on account of the failure of the Kansas 
Natural Gas Company to place and keep the Gunn Pipe Line 
in proper condition. 

On March 13, 1907, a contract,.to become operative April 1 of 
that year and extending until April 28, 1922, was entered into 
between the Kaw Gas Company (now the Kansas Natural Gas 
Company), df the first part, the Central Gas Company (the 


Gunn line), of the second part, and the Fort Scott Gas & Elec- 
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tric Company (the distributing company), of the third part, 
which had for its general purpose the supplying of gas by the 
Kansas Natural Gas Company to the Gunn Pipe Line, the con- 
veyance of that gas through the Gunn Pipe Line to the Fort 
Scott Gas & Electric Company’s lines, and the distribution and 
sale of the gas to consumers by the distributing company, as the 
agent of the Kansas Natural Gas Company. This contract is 
quite lengthy and embraces many provisions. It is unnecessary 
to consider it in any detail, except to call attention to that por 
tion of it which, in our judgment, controls the aes under 
immediate consideration. 

The first provision of that contract reads as follows: 

“First, the Gas Company [Kansas Natural Gas Company] 
covenants, promises, and agrees that it shall and will go over, 
inspect, and place in first-class condition the present pipe line 
of said pipe line company [the Gunn Pipe Line], consisting of 
about 22 miles of 8-inch pipe and about 13 miles of 6-inch pipe 
line, running from its connection with the pipe of the Fort Scott 
Gas & Electric Company to the western end of said pipe line, at 
or near the Anderson-Finley station in Allen county, Kansas, 

within sixty days from the date hereof, the cost and expense of 
" guch inspection, repairing, and placing said pipe line in first- 
class condition to be borne by and paid by the said pipe-line com- 
pany, and after said line has been placed in first-class condition, 
at the cost and expense of said pipe-line company, said gas com- 
pany is to, and will, at its own proper cost and expense, keep and 
maintain said pipe line in good condition and repair during the 
life of this contract.” 

The 14th paragraph of the contract in question provides: 

“It is expressly understood and agreed that the title to the 
said gas shall be and remain in the said gas company [the Kan- 
sas Natural Gas Company] until sold and delivered to the con- 
- sumer; but, as between the parties hereto, the point of delivery 
by the gas company to the party of the third part [Fort Scott 
Gas & Electric Company] shall be the said reducing and regulat- 
ing station at the limits of the said city, at which point of 
delivery the party of the third part accepts the same and agrees 
to transport, distribute and sell the same to the consumer. 

9) 
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On. the Ist of May, 1910, another contract was entered into 
between the Kansas Natural Gas Company, the Central Gas 
Company, and W. C. Gunn. The provisions of this contract 
were to be operative for twenty years. It will be observed that 
the Fort Scott Gas & Electric Company was not a party to this 
contract, and this company does not appear to have ever in any 
way waived its rights under the contract of March 13, 1907, to 
have gas delivered at the limits of Fort Scott. 

The contract between the Kansas Natural Gas Company, the 
Central Gas Company, and W. OC. Gunn is a very lengthy one, 
embracing a great many conditions and provisions, and it is un- 
necessary to consider it at any length. The general purpose, 
briefly stated, appears to have been the extension of the Gunn 
Pipe Line to Nevada, Missouri, and the supply and sale of gas 
to tributary territory. In this contract it is, however, provided 
that “, . . the Kansas company [Kansas Natural Gas Com- 
pany] agrees that upon any breaks, blowouts, washouts, or 
accidents occurring in or to its pipe-line system, or Central com- 
pany’s line [Gunn Pipe Line] it will repair the same with all 
possible rapidity at the expense of the Kansas company, and 
when said Central company’s line has been completed as required 
by this contract the Kansas company, at its own cost and expense, 
will keep and maintain said pipe line in good condition and re- 
pair during the life of this contract.” 

A supplementary contract appears to have been subsequently 
made between some of the parties, touching the repair of the 
lines, the distribution of gas, and, perhaps, some other inci- 
dental matters, but as the Fort Seott Gas & Electric Company 
was not a party to any contract except that under date of March 
18, 1907, it ought not, in equity, be prejudicially affected by 
agreements to which it was not a party, nor should it, or the 
citizens served by it, be penalized by the failure of the Kansas 
Natural Gas Company to keep the pipe line between Carlyle and 
Fort Scott in proper condition, as provided for in the agreement 
from which we have quoted. For all purposes of this branch of 
the case, the Gunn Pipe Line from Carlyle to Fort Scott is a 
portion of the Kansas Natural Gas Company’s pipe lines. 

It is the opinion of the Commission that the consumers of gas 


in Fort Scott, Bronson, and Moran should receive gas in the 
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accustomed manner, at the same rates and under the same collec- 
tion rules and regulations hitherto in force, except that a monthly 
minimum charge of 50 cents should be made to each consumer of 
domestic gas, as is provided in the case of other cities. 

[4] One of the chief points of difference between the con- 
plainants and most of the local distributing companies relates to 
the leakage and waste of gas from the distributing lines. The 
complainants claim that the distributing plants and lines of 
many of the local companies have been permitted to deteriorate 
to such an extent that they are little better than sieves, from 
which the gas is permitted to escape in undue, unreasonable and 
excessive quantities. 

Under the agreements existing between the complainants and 
distributing companies, the only gas for which the distributing 
companies pay the Kansas Natural Gas Company is that 
measured through the consumers’ meters. All losses due to 
waste or leakage from the distributing companies’ lines or sys- 
tems, as well as two thirds of all losses from uncollected accounts 
for gas, have been borne by the complainants. It will, therefore, 
be readily seen that the distributing companies have had very 
little incentive to control, by proper supervision and repair, the 
waste or leakage of gas from their lines. It mattered little or 
nothing, from a financial standpoint, to the distributing company 
how much gas was wasted. The loss fell upon the supplying 
company. 

The evidence before the Commission shows that there was 
delivered by complainants in the year 1914 to the Elk City 
Field Line, the Coffeyville Field Line, and to forty-five cities 
and towns in Kansas and Missouri, approximately 20,912,906 
thousand cubic feet of gas; that sales of 14,817,431 thousand 
cubic feet were reported ; that there was a loss to the supplying 
company of 6,095,475 thousand cubic feet; that included as 4 
part of that loss was 46,550 thousand cubic feet of so-called 
“free gas” furnished to sixteen cities and towns in Kansas; and 
that the remainder is unaccounted for, except that a portion was 
consumed by complainants in the operation of their plant. The 
contention of complainants is that, of all the gas s::plied and 
delivered by them in the year 1914, about 29 per cent was 


wasted and lost through the lines of the distributing companies 
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It is conceded by all parties that a certain amount of leakage 
and waste is unavoidable. The respondent distributing com- 
panies, however, contend that the actual loss from this cause 
was much less than is claimed by complainants. It is asserted 
that many of the meters placed by complainants at the gateway 
to the distributing lines were defective, and did not correctly 
and properly register the gas which passed through them; and 
in support of this it is claimed by some of the respondents that 
check meters placed in the cities’ lines showed that the amount 
of gas registered by complainants’ meters was not actually de- 
livered. 

Testimony was introduced purporting to show what is a 
reasonable and fair waste and loss from and through the dis- 
tributing systems. The evidence convinces the Commission 
that the percentage method is not, in many respects, either 
proper or scientific in adjusting leakage and waste through a 
distributing system. We believe such losses should be com- 
puted according to a formula based upon the length and carry- 
ing capacity of the pipes used in the een and reduced to 
some common basis. 

It was claimed by intelligent witnesses, and, indeed, it must 
be apparent to the ordinary mind, that a fair and reasonable 
percentage allowed for waste and leakage in one system would 
not be sufficient, or might be too great, in another; but the 
length of time required for, and the labor incident to, obtain- 
ing the necessary data for a scientific adjustment of this branch 
of the question, precludes our adopting at present any basis 
more accurate than a percentage system, based to some extent 
upon the annual volume of gas delivered at the consumers’ 
meters. 

Under the evidence presented to the Commission in this ap- 
plication, and without opportunity to investigate and consider 
in a scientific manner the condition and necessity of each dis- 
tributing system separately, the best that can be done is to fix 
an additional percentage to be delivered for leakage and waste 
wnich shall be as nearly reasonable as appears possible under 
the circumstances. A fair percentage of the gas delivered by 
complainants to the distributing companies will be allowed, 
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experience demonstrates that this percentage is too great it 
may be reduced in any given case, upon a proper showing to 
the Commission. 

The lines of the distributing companies appear in many cases 
to be at present in bad condition, and it would seem that a rea- 
sonable time should be given to repair them and put them in 
condition to conserve the gas delivered. 

The company’s statistics show that usually, though not always, 
the highest percentage of loss is suffered through those distribut- 
ing systems marketing the smallest volume of gas. It is 
difficult, however, from those statistics or from the evidence to 
draw any general conclusions on this subject. 

[5] The Commission believes that, tentatively, and until a 
further order may be made, the distributing companies should 
be divided into three classes: 

First. All distributing companies marketing annually 
10,000,000 cubic feet of gas or less; 

Second. Those companies marketing annually more than 
10,000,000 cubic feet, and not exceeding 20,000,000 cubic feet; 

Third. Those companies marketing annually more than 
20,000,000 cubic feet. 

To each of the companies included in the first class 80 per 
cent of the gas delivered will be allowed to cover leakage and 
waste; to each of those included in the second class 25 per cent 
of the gas delivered will be allowed for that purpose; and to 
each of those embraced in the third class 20 per cent of the gas 
delivered will be allowed for that purpose. 

Upon the volume of domestic gas marketed in 1914, in the 
territory affected by the proposed advance, the average percent- 
age which we have allowed for leakage and waste would be 20.07, 
as against 29.15 actual percentage of loss claimed by complain- 
ants upon all business for that year. 

It is, however, suggested that distributing companies should 
be diligent in endeavoring to reduce waste and loss through 
their lines to a minimum; because, as has been stated, the Com- 
mission recognizes the use of the percentage system as ul- 
scientific and unsatisfactory, and because its present use is 


-tentative and experimental, 
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ner, adjustment of monthly percentages of leakage and waste 
should be made annually. The proportion of leakage and waste 
is much greater during certain seasons than during others. The 
percentage of loss indicated above is intended to be an average 
annual allowance, and, therefore, requiring an annual adjust- 
ment between the complainants and the distributing companies, 
with payment of any balance which may be found due from 
either party to the other. 

But the leakage and waste should be accurately determined, 
or as nearly so as is reasonably practicable. Meters of an ap- 
proved and reliable type should be placed at or near the intake 
of every distributing system. They should be thoroughly tested 
before being put in, and should again be tested from time to 
time, whenever the discrepancy between the reading of such 
meters and the accurate reading of consumers’ meters becomes so 
marked as to render the accuracy or efficiency of the primary 
meter questionable. Moreover, the supplying company should 
test its meter at any reasonable time when requested to do so by 
the distributing company. Indeed, it would seem the part of 
wisdom and prudence for the distributing company itself to in- 
stall a standard meter of approved type on its line before dis- 
tributing any of the gas, in order to check and compare the 
result as shown by the meter of the supplying company. 

[6] In this connection it may not be amiss to advert to the 
quality of gas supplied, and to be supplied, to the consumers by 
the complainants. The Commission, upon its own initiative, 
has during the past two years had many tests made of the gas 
supplied by the Kansas Natural Gas Company and its receivers 
to its consumers in Kansas. The results of various tests made 
have been very satisfactory. The heating value of ordinary 
artificial gas, measured by the approved standard, the British 
thermal unit, is from 550 to 600 B. t. u. per cubic foot. The 
result of the tests of natural gas supplied by complainants to 
the public in Kansas shows that such natural gas averages about 
950 B. t. u. per cubic foot, which is a very efficient standard. 

It will be readily seen that a rate fixed for gas of this quality 
might be too high if the standard were materially reduced. The 
evidence in this case shows that in certain restricted localities in 
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from 200 to 500 B. t. u. per cubic foot. Indeed, some of this 
gas is so inferior in character that it will not burn except in 
conjunction with coal, wood, or other combustible or inflammable 
material. Any rate established by this Commission, to be paid 
to complainants by consumers of their product, is predicated 
upon maintaining the quality of gas supplied to substantially the 
same standard hitherto maintained by the Kansas Natural Gas 
Company and its receivers in supplying this product. 

[7] The evidence appears to show that certain of the dis- 
tributing companies are carrying on their business at a financial 
loss. The Wyandotte County Gas Oompany, operating in Kan- 
sas City, Kansas, and the Consumers Light, Heat, & Power Com- 
pany, operating in Topeka and Oakland, are, and have been for 
some time, in the hands of receivers. The latter company, by 
its receiver, Mr. Treleaven, submitted to the Commission tables 
and exhibits tending to show that during the year 1913, after 
paying its taxes and operating expenses, it was able to pay only 
$37,889.71 upon the interest on its bonded indebtedness of 
$50,000, leaving unpaid $12,110.29, without allowing any- 
thing for depreciation. A similar calculation for 1914 shows a 
deficit on its annual interest amounting to $22,242.34, no allow- 
ance being made in that year for depreciation. The plant account 
is annually credited with $20.000 for depreciation. These 
figures, if correct, indicate a net loss to this company in 1913 
of $32,110.29, and in 1914 of $42,242.34. Upon the hearing it 
was urged, with considerable probability, that no schedule of 
flat rates for gas could be established and applied which would 
enable this company to meet its financial obligations. It was 
claimed that the economic law of “diminishing returns’ would 90 
operate in case of a horizontal advance in the price to consumers 
that the gains by reason of the proposed increased price per unit 
would be more than counterbalanced by losses due to diminishing 
quantities marketed. If advances in the price per unit were made 
in any reasonable degree commensurate with the schedule filed 
and requested by complainants, the Commiesion peeves the re- 
sult would be disastrous to all parties. 

In the oral discussions upon the hearing of this phase of the 
matter it was urged, with great force, that what is known as & 


block or step schedule of rates should be made ‘effective. It 
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appears to be conceded that natural gas is worth, proportion- 
ately, very much more per unit for cooking and lighting pur- 
poses than for heating, and the claim is made that, therefore, 
a higher rate should be charged for gas used for cooking and 
lighting than for that used for other purposes. 

In a brief filed by counsel for the receiver of the Consumers 
Light, Heat, & Power Company, and for its bondholders, after 
making certain preliminary statements, it is said: “With these 
facts clearly in mind, what is the solution of the present em- 
barrassing situation presented by the evidence? The answer is 
so obvious that it comes without suggestion. It is that a schedule 
of rates must be established which will permit the use of gas by 
the public for all purposes, the rates based upon the cost of the 
service to the company and upon the value of the service to the 
consumer, taking into consideration the use to which the gas is 
applied, the time of such use, and the quantity demanded.” 

When, during oral argument, the adoption of a schedule of 
rates embodying this principle was first urged upon the Com- 
mission, the writer was impressed with its feasibility and fairness, 
if judiciously and not arbitrarily applied; but his colleagues were 
strongly of the opinion that a schedule so framed would be dis- 
criminatory. Their view appears to be sustained by the weight 
of authority on the subject. While in the brief of counsel other 
grounds of classification are casually mentioned, yet the chief 
basis relied upon in the oral discussion is the value of the service 
to the consumer. The cost per unit to the company is no greater 
for one class of service than for the other. 

The evidence shows that the fuel supplied for heating is more 
uniformly distributed over the usual hours of consumption than 
is that supplied for cooking and lighting. The demand for gas 
used for cooking is generally made by all consumers at the same 
hours each day, giving occasion for what is denominated the 
“peak load” in the company’s operations. The gas used for this 
purpose is not distributed over the day, but this extra demand 
is confined to three comparatively brief periods daily. During 
these periods, however, the distributing systems are in the winter 
season taxed to their capacity; and in the construction of the 
system equipment must be provided for carrying this “peak load”’ 


in conjunction with the gas necessary for heating. 
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Considered as a single factor in rate making, the time at 
which gas for cooking is supplied would appear to demand a 
classification different from, and higher than, that applied to 
gas used for heating purposes; but the time of its use is only one 
factor in the problem. 

Whether or not more gas is used annually for heating than for 
cooking and lighting does not appear from the evidence, so that 
the factor of quantity must be eliminated from consideration. 

Besides the element of time, there remains, therefore, as a basis 
for the requested classification, “the value of the service to the 
consumer, taking into consideration the use to which the gas 1s 
applied.” It has been repeatedly held that neither the value of 
the service to the consumer nor the use to which the commodity 
furnished or transported is applied can properly be made a basis 
of rate classification. This question came before the supreme 
court of Pennsylvania in 1899, in the case of Baily v. Fayette 
Gas-Fuel Co. In the syllabus of this case it is said: 

“A company incorporated for supplying natural gas to cus 
tomers for heat and light, which is a quasi public corporation, 
cannot discriminate by charging more for gas used for light- 
ing than for that used for heating; there being no reason there 
for, except that it is worth more to the consumer for lighting, 
measured by what he would have to pay for substitutes for such 
purposes.” 

In the body of the opinion in this case it is said: 

“The regulation in question seeks to differentiate the price 
according to the use for heating or for light. It is not 
claimed that there is any difference in the cost of the product 
of the company, the expense of supplying it at the point of de 
livery, or its value to the company in the increase of business 
or other ways. . . . The real argument seeks to justify 
the difference in price solely by the value of the gas to the 
consumer as measured by what he would have to pay for a 
substitute for one purpose or the other if he could not get the 
gas. This is a wholly inadmissible basis of discrimination.” 
Baily v. Fayette Gas-Fuel Co. 193 Pa. 175, 44 Atl. 251. 

In Postal Cable Telegraph Company v. Cumberland Telegraph 
& Telephone Company, which was a telephone case, the same 


principle was applied. Paragraph 3 of the syllabus states: 
P.U.R.1915E. 


LANDON v. LAWRENCE. 791 


“A telephone company was not entitled to charge a telegraph 
company a greater rate for service than it charged other business 
houses for similar service, because the telegraph company de- 
rived a greater profit from the use of its telephone im the receipt 
and delivery of telegraph messages, since the rates chargeable by 
the telephone company depend on the character of its service 
rendered, and not on the value of the service to the customer.” 

In the body of the opinion it is said: 

“It is clear that a greater charge is not justified against the 
telegraph company merely on account of the greater profit which 
it may receive from the telephone service than other business 
patrons. To consider, as an element entering into the proper 
charge for service performed by a common carrier, the financial 
value of such service to the customer, irrespective of the nature 
of the service rendered by the carrier, would manifestly be to 
introduce an entirely new basis of regulating its rates of service, 
directly violative of the fundamental rule that they are to depend 
upon the character of the service rendered, and one which cannot 
be supported either upon principle or authority.” Postal Cable 
Teleg. Co. v. Cumberland Teleph. & Teleg. Co. 177 Fed. 726. 

The same principle has been applied by the Interstate Com- 
merce Commission in transportation matters: 

“This Commission has always held that it is improper for 
the carriers to base their charges upon the use to which a com- 
modity may be put, and while the statements and arguments 
presented by the defendants are persuasive, they do not convince 
the Commission that our position heretofore taken in this regard 
should be changed.” Anaconda Copper Min. Co. v. Chicago & 
E. R. Co. 19 Inters. Com. Rep. 596. 

“‘The rule is well established that a rate cannot be based upon 
the use to which the commodity is to be devoted; neither can a 
rate be confined in its terms or application to an individual or 
a class; it must be open to all shippers alike.” Virginia-Carolina 
Chemical Co. v. Atlantic Coast Line R. Co. 22 Inters. Com. Rep. 
897. 

[8] Applications were made by parties using gas for the 
operation of gas engines during ordinary industrial hours and 
seasons, having for their purpose the retention of existing rates 


if gas charges for domestic purposes should be advanced. What 
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has been said regarding the inadmissibility of the purpose for 
which the fuel is used, as a basis upon which to predicate 2 
classification or rate, applies equally to gas used in the operation 
of gas engines. 

[9] It may, however, well be the case that if the use to which 
a commodity is applied calls for its delivery to some consumers 
at a substantially different season and under materially and 
manifestly different conditions from those at and under which 
the same commodity is delivered to other consumers, such a 
diversity in time and condition might furnish a sound and proper 
basis for a classification of the service. 

A very pertinent illustration of the application of such a basis 
is furnished by the existing schedule of rates of complainants. 
“Boiler gas” is sold at 1234 cents per thousand cubic feet, not 
because it is used for heating boilers, but because it can be, and 
is, supplied during the summer, when the minimum load is being 
carried by complainants’ pipe lines, when it can be transported 
without interference with the other business of complainants, and 
when the carrying system would otherwise be partly idle. A 
classification or rate based upon the fact alone that the gas is used 
for heating boilers could, probably, not be defended or sustained. 

Touching the matter of furnishing boiler gas, the Commission 
holds that it is the imperative duty of the complainants to fur 
nish, so far as able, a sufiicient supply of gas for all industrial 
purposes during the season when it will not interfere with or in 
any way lessen domestic consumption. This fuel should be fur- 
nished, without discrimination, to consumers in all cities desiring 
it. 

True, the profit to the complainants on the sale of industrial 
gas will, possibly, be small; but the price fixed by the Com- 
mission in its former order (124 cents per thousand cubic 
feet) is probably as high as can be paid for it in competition with 
other classes of industrial fuel, and its use should not be denied 
and abandoned merely because the company may not be able to 
make as great a profit upon the traffic as seems desirable. 

Morever, the distributing companies serving cities in some 
parts of the territory probably need financial assistance to an 
equal degree with complainants. The success of the entire bust 


ness depends almost as much upon the reasonable remuneration 
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of the distributing companies as upon the financial prosperity of 
the supplying company. The distributing companies need the 
added revenue which would be obtained by supplying industrial 
gas to consumers during the spring and summer seasons, when 
their lines are comparatively idle. 

With the ability to reach new sources of supply, which will 
be provided for, it will devolve upon complainants to furnish 
industrial fuel, without discrimination, to all who request it, at 
seasons when it will not interfere with the consumption of gas for 
domestic uses. 

(10, 11] The companies distributing natural gas in many of 
the respondent cities are conducting their business under the pro- 
visions of franchise ordinances, whereby the usual right to lay 
mains in the streets, alleys, and other public places is granted. In 
such ordinances it is in most cases provided that, in consideration 
of the grant, the grantee or his assigns shall, during the con- 
tinuance of the franchise, furnish gas to the city for certain speci- 
fied purposes. 

Ordinance No. 140 of the city of Columbus, which is “an 
ordinance authorizing the American Gas Company, its successors, 
and assigns, to construct, acquire, operate, and maintain gas 
works, mains, and appurtenances in the streets, roads, alleys, 
and public grounds of the city of Columbus, Kansas, for the 
purpose of supplying natural or manufactured gas to the city 
and citizens thereof, and defining the rights, privileges, and 
powers thereunder,” provides: “As long as natural gas is fur- 
nished and sold to the inhabitants of the said city of Columbus 
under this franchise, said grantee shall, in consideration of this 
grant, furnish free to the city of Columbus natural gas for light 
and heat in the city hall, council room, and all city public build- 
ingen...” } 

Ordinance No. 61 of the city of Thayer, which is an ordinance 
for substantially similar purposes, provides: 

“Section 7. For and in consideration of the rights, privileges, 
and franchises hereby granted by said city of Thayer, said O. A. 
Evans shall furnish, free, gas used by said city in its council 
chamber and hose house, not to exceed one stove and two Wels- 


bach lights or 6-foot tips.” 
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‘Substantially similar provisions are found in the franchise 
ordinance of other cities. 

Is the provision requiring the furnishing of so-called “free 
gas,” in consideration for the grant made in the ordinance, a 
contract protected against impairment by the provisions of § 10 
of the Federal Constitution? Was the city council, in embody- 
ing that provision in the ordinance, acting only in its contractual 
capacity ? Or was it, in so doing, acting in its legislative or govern- 
mental capacity? Which funetion, legislative or proprietary, was 
the council performing in the enactment of this feature of the 
ordinance? Upon the proper answer to these questions depends 
the power, or lack of power, of this Commission to prohibit the 
furnishing of gas to these cities at any rate other than, or different 
from, that at which it is furnished to other customers. 

The authorities upon this question are far from being uni- 
form, and lack of space forbids any extended quotation from or 
comment upon the decisions. 

The majority of the Commission is of the opinion that the 
furnishing of so-called “free gas” to the cities, though in com- 
pliance with the terms of the ordinances, is a species of patent 
discrimination against those consumers who are required to pay 
scheduled prices. The furnishing of gas under such conditions 
certainly compels those consumers who pay stated prices to bear 
a public burden which should equitably be borne by all the tax- 
payers of the city. The price of the gas consumed by the city 
is paid by those only who use gas in the city and pay for it at 
certain rates. The burden of taxation is, thus, unequally im- 
posed. 

Again, the furnishing of gas in any quantity, under the 
terms of the ordinances in question, is so intimately connected 
with the rate making for the city that it seems impracticable in 
such cases to consider the rate question except in connection with 
the question of free gas. The raising or lowering of a rate may 
depend upon the quantity of such free gas supplied to the city. 

As the change and establishment of rates is undoubtedly s 
legislative or governmental function, and in no way proprietary 
in its character, a majority of the Commission entertains the 
view that the ordinances in question do not control its action. 


The supplying of gas to any city by complainants, or by any 
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distributing company, upon terms or at prices other than given 
and charged to the consuming public, is eee and 
should be promptly discontinued. 

In support of these views we desire to eite briefly what are 
regarded as controlling authorities: 

““Before this court can be asked to determine whether a statute 
has impaired the obligation of a contract, it should appear that 
there was a legal contract subject to impairment; a contract 
which is ultra vires of a corporation, or subject to the will of the 
legislature, cannot be impaired by subsequent legislation.” New 
Orleans v. New Orleans Waterworks Co. 142 U. S. 79, 35 L. ed. 
943, 12 Sup. Ct. Rep. 142, 4th section of syllabus. 

In the body of the opinion in that case, citing from East 
Hartford v. Hartford Bridge Co. 10 How. 511, 583, 534, 13 
L. ed. 518, 527, 528, it is said: “It was claimed by the town that 
the state had impaired the obligation of its contract; but it was 
held that ‘the parties to this grant did not, by their charter, stand 
in the attitude towards each other of making a contract by it such 
as contemplated in the constitution, and as could not be modified 
by subsequent legislation. The legislature was acting here on the 
one part, and public municipal. and political corporations on the 
other. . . . The grantees likewise, the towns being mere 
organizations for public purposes, were liable to have their public 
powers, rights, and duties modified or abolished at any moment 
by the legislature. . . . Hence, generally, the doings be- 
tween them and the legislature are in the nature of legislation 
rather than compact, and subject to all the legislative conditions 
just named, and, therefore, to be considered as not violated by 
subsequent legislative changes.’ ” 

In Worcester v. Worcester Consol. Street R. Co. 196 U. S. 
539, 49 L. ed. 591, 25 Sup. Ct. Rep. 327, it appeared that the 
railway company had obtained from the board of aldermen or 
selectmen of the city authority to construct and operate a street 
railway in the city of Worcester, Massachusetts; that the law 
then in effect provided that block paving should be laid and main- 
tained between the rails of the track and for a distance of 18 
inches outside of the rails for the entire distance covered by the 
location ; that subsequently the law was changed and a provision 


was made for a somewhat different system of taxation; that the 
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city sought to compel the railway company to repair and main- 
tain the surface of the streets as provided for by the law in force 
when the locations were given and accepted. 

In discussing this question the court said: “If these restric 
tions or conditions are to be regarded as a contract, we think the 
legislature would have the same right to terminate it, with the 
consent of the railroad company, that the city itself would have. 
These restrictions and conditions were of a public nature, im- 
posed as a means of collecting from the railroad company part, or 
possibly the whole, of the expenses of paving or repaving the 
streets in which the tracks were laid, and that method of collection 
did not become an absolute property right in favor of the city, 
as against the rights of the legislature to alter or abolish it, or 
substitute some other method with the consent of the company, 
even though, as to the company itself, there might be a contract 
not alterable except with its consent. If this contention of the 
city were held valid it would very largely diminish the right of 
the legislature to deal with its creature in public matters in a 
manner which the legislature might regard as for the public wel- 
fare. In Springfield v. Springfield Street R. Co. 182 Mass. 41, 
64 N. E. 577, this question was before the supreme judicial 
court of Massachusetts, and the contention of the city, to the 
same effect as the plaintiff in error contends in this case, was 
overruled. It was therein held that the city acted in behalf of 
the public in regard to these extensions of locations, and that 
the legislature had the right to modify or abrogate the condi- 
tions on which the locations in the streets and public ways had 
been granted, after such conditions had been originally im- 
posed by it. The case at bar was decided at the same time as 
the Springfield Case, and the proposition that the legislature had 
the power to free the company from obligations imposed upon 
it by the conditions in the grant of the extended locations was 
adhered to, and the Springfield Case cited as authority for the 
same. We concur in that view.” 

The supreme court of New Jersey has very recently had this 
identical question before it. The city of Plainfield had, by or 
dinance and contract, given to the gas and electric light com- 
pany authority to place and maintain poles and wires for the 


distribution of electricity in the streets and alleys of the city, 
P.U.R.1916E. 





LANDON v. LAWRENCE. 797 


and in the contraet it was agreed as follows: “The company 
agrees and covenants to and with the city that the company, its 
successors, or assigns will at all times hereafter, while said com- 
pany, its successors, or assigns shall continue to use any of the 
streets of the city or any of the subways thereof, light by elec- 
tricity, free of charge, certain municipal buildings, offices, and 
rooms owned or occupied by the city officers, or that may here- 
after be owned or occupied for city purposes.” 

It appeared that for fifteen years the company and its suc- 
cessor had carried out the terms of this contract; that in 1914 
it discontinued furnishing free lighting for the public buildings; 
that the Board of Public Utility Commissioners of Plainfield, 
after a hearing, made an order directing the company to furnish, 
free of charge to the city, such service as the agreement provided ; 
that upon a proceeding to set aside the order of the Board of 
Public Utility Commissioners, the supreme court held, in sub- 
stance, that under the Public Utilities act of New Jersey of 
1911 the provision of the contract was discriminatory. 

The following is the syllabus: 

““‘The New Jersey Public Utilities statute, § 18, subdiv. ‘d”’ 
(Public Laws 1911, page 381), forbidding the making or giving 
of any undue or unreasonable preference to any corporation or 
locality, has the effect of relieving an electric company from the 
performance of its contract, previously made, to furnish light in 
certain municipal buildings and offices free of charge, although 
such contract was lawful when executed. A contract whereby 
an electric utility agreed to light certain municipal buildings and 
offices free of charge shows upon its face, without any extensive 
[extrinsic ¢] evidence, that it gives to the city an undue and un- 
reasonable preference or advantage within the inhibition of the 
New Jersey Public Utility act.” Public Service Electric Co. v. 
Publie Utility Comra. N. J. L. —, P. U. R. 1915C, 229, 93 
Atl. 707. 

See also Kenosha v. Kenosha Home Teleph. Co. 149 Wis. 338, 
135 N. W. 848. 

While agreeing, as a general proposition, with the views of 
his colleagues, to the effect that any measure of free service is 
a patent discrimination, is obnoxious to fair dealing, and should 


be discountenanced and prominied, the writer is strongly of the 
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opinion that the principle invoked cannot properly be applied to 
the facts surrounding the phase of the matter under immediate 
consideration. He therefore desires to express his dissent from 
the conclusion reached on this branch of the case. To attempt to 
set forth the grounds upon which he bases his dissent would 
answer no useful purpose. 

[12] In the schedule of rates filed, provision is made for a 
monthly minimum charge. In most of the cities in Kansas 
served by complainants, no minimum rate for gas has heretofore 
been charged or collected. In any system of rates for measured 
service provided by a public utility of this type, the Commission 
is of opinion that an equitable minimum monthly charge should 
be provided for and paid. The reason for such provision is 90 
apparent that it is not necessary to do more than refer to it in 
a general way. Whether the demand for service by an individual 
consumer may be great or small during a given period, the utility 
must hold itself at all times ready to furnish the service in 8 
reasonable manner and to a reasonable extent. This prepared- 
ness, this readiness to serve, is worth something to the consumer, 
whether he makes a request for the service or not. He may 
not use any gas for a month, but complainants and the distribut- 
ing system are expected to stand ready to serve him. He should, 
by every principle of equity, be held bound to render a fair re 
turn. The utilities have invested large sums in the equipment 
necessary to render the service, whether demanded or not, during 
any specified period; and the consumer should, whether he de- 
mands the service or not, be required to bear a. portion of this 
burden. 

[13} Complainants desire that the collections on account of 
minimum monthly charges be retained in full by the respective 
distributing companies; and the Commission believes this to be 
equitable, as the greater part of the burden of readiness to serve 
falls upon these companies. For this and other reasons, it is 
believed that the minimum charge should be uniform throug 
out the territory served, and that each consumer should be re- 
quired to pay a minimum monthly charge of 50 cents. Of 
course, as appears to be the universal custom in such cases, when 
the charge for the volume of gas consumed during the month, 


computed at the standard rate, equals or exceeds the minimum 
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charge, then the minimum charge becomes thereby automatically 
absorbed in the customary one. 

[14] We desire at this point to quote from the creditors’ agree- 
ment, pages 3 and 4: 

ote All parties hereto and interveners herein, including 
the lienholders, creditors, and stockholders, the state of Kansas, 
and the receivers, agree that the business in which the properties 
involved in this suit, and the custody of this court, are used, to 
wit, the production, transportation, and sale of natural gas, is 
a public-utility business of an extra hazardous and temporary 
character ; that the return of the capital invested in said business 
and properties, with interest, must be provided during the life 
expectancy of the business; that the life expectancy, in the 
opinion of experts of said business, as it now exists, is not exceed- 
ing six years; that creditors and lien holders against the property 
devoted to public use in said business consent to the deferring 
of their right to foreclose and assert their several claims against 
said property, legal and equitable, and to have execution there- 
for, only upon the condition that their said investments and 
claims be returned, with interest, within said six-year period, 
or so much thereof as will properly secure the return of the 
balance. . . .” 

The estimate of revenue necessary for the six-year period 
ending December 31, 1920, prepared and submitted by com- 
plainants, is predicated upon the assumption that the entire in- 
debtedness of the company should be absorbed by net earnings 
within that time, and the property then returned to the stock- 
holders, free from all liens or charges. We do not understand 
the creditors’ agreement to mean this, nor do we understand it 
to be demanded by the equities involved. The actual bona fide 
investment in complainants’ property should be protected; and 
the payment of the indebtedness should, if reasonably possible, 
be provided for from the earnings of the property and from its 
salvage value at the end of the six-year period. The public 
should not be required to pay rates higher than appears to be 
necessary to accomplish this general result. Indeed, as has been 
already indicated, rates established upon a higher plane would 
probably defeat the purpose of the advance. 


In this connection, attention is called to the concluding por 
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tion of the quotation which we have made from the creditors’ 
agreement, in which all that is provided for in relation to the 
creditors is that their said investments and claims be returned, 
with interest, within said six-year period, or so much thereof as 
will properly secure the return of the balance. 

It will be observed that in this agreement the life expectancy 
of the plant of the Kansas Natural Gas Company is estimated 
at six years. Whether or not that estimate is correct, this Com- 
mission has no means of knowing. The entire business is s0 
speculative in character, the extent of the supply is so uncertain, 
the other factors entering into the problem are so numerous, s0 
indefinite, and so intangible, that nothing more than a rude 
approximation of the amortization period of complainants’ sys- 
tem can be made. We have, therefore, adopted, for present 
purposes, the estimate of the life expectancy of the plant made 
by those who prepared the creditors’ agreement. 

Believing that the first step in the preparation of a proper 
budget for the six-year period is to ascertain the fair salvage 
value of the Kansas Natural Gas Company’s plant (which in- 
cludes, of course, the plants of the Kansas City Pipe Line Com- 
pany and the Marnett Mining Company) at the end of that 
time, the Commission has caused this to be done by its engineer. 
The computation was based upon data furnished by the company, 
and we find that at the end of the period in question the main 
plant of the complainants will be worth 15 per cent of its repro- 
duction cost. 

In the reproduction cost, as estimated, are included: 


Warehouse 6tock occas bsiksasisc eens d ue wnide Uebiaceene aces $299,260.87 
Gas leasehold © ie. 65ko oes sicoie woo 5 eek da o6 0 wb SRS hae 1,126,359.34 
Gh WELIS Fia he coos awe SS by abe he aes es Rie a ie we eee eeEs 656,968.65 


The warehouse stock must be keep practically intact, if not 
added to, during the period under consideration. 

To the 15 per cent of the reproduction cost of the main plant 
must be added, therefore, $299,260.87. Besides its main plant, 
complainants also own the Independence and Joplin distributing 
systems. 

If the supply of natural gas available to complainants be 
comes exhausted in six years, those systems will be valuable for 


the distribution of the artificial product and of natural gas obtain- 
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able from other sources; and the value will be much greater 
proportionately than on the principal system. The value of the 
Independence plant at the end of the period is fixed at $54,000; 
that of the Joplin plant at $188,000. There are also supply 
lines to Independence and Elk City, the salvage value of which 
is fixed at $5,000 and $3,700, respectively. 

In addition to these properties, the company owns some oil 
properties of small value; but as its gas and oil properties, 
though carried on its books at comparatively large amounts, 
are of indeterminable and speculative value; ag the Commis- 
sion has refused to consider them as constituting a proper ele- 
ment of value for rate-making purposes, and as they may be, 
comparatively, exhausted before the end of the period under 
consideration, the Commission deems it unfair to attribute any 
salvage value to them. The salvage value account on Decem- 
ber 31, 1920, would, therefore, stand: 


Reproduction new, of main plant .......... ate $13,869,189.99 

Deduct warehouse stock ..........c.cccccecs $299,260.87 

Deduct gas leaseholds ........cccecccscccecs 1,126,359.34 

Deduct gas wells .......cccesccccccccsccecs 656,968.65 
Total deductions .........cccceccccccces 2,082,588.86 
$11,786,601.13 

This leaves $11,786,601.13 as a basis for valuation. 

15 con’: of $11, 786,GOL NS: oi 6iie a ieas cede seeusssicns $1,767 ,990.17 
Add warehouse stock ........ccccccsccncccccssccrccrcsevas 299,260.87 
Add Independence plant ..............cceseccecasecceevess 54,000.00 
Add Joplin: plant). icss.csadcetenas eka sien eee¥ ceases 188,000.00 
Add Independence supply line ............ cece cee nev eevee: 5,000.00 
Add Elk City supply line ............ ce cece cece eee e nee 3,700.00 
Total salvage value ........ccccecscccvcssvcscesencs : . $2,317,951.04 


The Commission is of the opinion that this salvage value may 
be safely calculated upon to absorb the principal of the com- 
pany’s second-mortgage bonds, $1,700,250, at the end of this 
arbitrary six-year period, if all necessary charges, taxes, and 
operating expenses as well as the liquidation of all first-mortgage 
indebtedness and the interest on the second-mortgage indebted- 
ness is provided for by revenue accuring during that time. 

We therefore predicate our estimates upon the necessity of 
paying off by December 31, 1920, the first-mortgage bonds, the in- 


terest thereon, the interest annually upon the second-mortgage 
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indebtedness, and all necessary charges, taxes, and operating ex- 
penses. The estimate of the amount necessary to meet charges, 
taxes, and operating expenses is taken from complainants’ exhibit 
B, and is allowed substantially as requested. The estimate of 
sums necessary to absorb the existing first-mortgage indebtedness 
and pay the interest on the second-mortgage bonds is, of course, a 
simple mathematical calculation, the data being obtained from 


complainants’ exhibit E. The following is the combined result: 
P.U.R.1916E. 
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The income of the Kansas Natural Gas Company for 1914 
having been $2,826,346.51, it would appear that a moderate in- 
crease in rates in those cities where such increase can properly be 
made will produce sufficient revenue for the eomplainants, and 
provide against some contingencies liable to occur in a hazardous 
business. If the company makes the extensions to new sources of 
supply which are contemplated in its estimate—if consumers are 
assured of a reasonably adequate volume of gas to meet their 
wants—a moderate increase in prices to the consumer will dimin- 
ish the sales very little, if at all. However, a small diminution in 
the volume of gas to be marketed should be provided for in the 
estimate of sales. The Commission believes that a horizontal 
increase of 3 cents per thousand cubic feet, effective in all markets 
where such increase can properly be made, will produce revenue 
sufficient to enable complainants to accomplish, during the six- 
year period, what has been outlined as necessary. 

As stated, an increase of 3 cents per thousand cubic feet will 
occasion little, if any, diminution in the quantity of gas con- 
sumed; and it is believed that a decrease of 2 per cent in the 
volume of domestic gas marketed in 1914, in those cities in which 
the advance in rates is made effective, will amply cover any 
prospective loss of sales brought about by the advance in rates. 

It is assumed that the revenue derived from the sale of domestic 
gas to be marketed in 1915 in Coffeyville, Independence, St. 
Joseph, and the cities supplied by the Gunn Pipe Line, also from 
the sale of industrial gas, will at least equal that derived from the 
same sources in 1914. With the provision made for the purchase 
of gas and for the extension of complainants’ system, the income 
derived from the marketing of industrial gas should be materially 
increased. . 

No advance above a net rate of 20 cents per thousand cubic 
feet can be made in Coffeyville or Independence, as those cities 
are situated in the gas field, and any increase in the net price 
would result in complainants’ competitors in those markets obtain- 
ing the business. Loss, instead of gain, would probably result 
from an advance in rates at those points. 

The cities supplied through the Gunn Pipe Line (Moran, Bror- 
son, Fort Scott, Deerfield, and Nevada) now pay 30 cents net per 


thousand cubic feet for gas delivered at consumers’ meters; and 
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it is the view of the Commission that as the contemplated advance 
in rates applicable to neighboring eities does net increase the net 
price to a point as high as that paid by the Gunn Pipe Line con- 
sumers, the rate to those consumers should not be advanced. 

The consumers in St. Joseph now pay 40 cents per thousand 
cubie feet, and equity does not, in our judgment, require an in- 
crease in this rate. 

Briefly stated, our view is, that at all markets where the net 
price to consumers js 25 cents per thousand cubic feet the rate 
should be increased to 28 cents net; and our estimates of annual 
revenue for the six-year period are made upon that basis. 

Using, as we do, the income of 1914 as a basis for estimates, if 
the contemplated advance in the price of gas diminishes the aggre- 
gate volume of domestic gas sold 2 per cent wherever the advance 
is applied, then the company’s income in 1914, so far as derived 
from gales of domestic gas in the territory affected by the advance, 
must be reduced 2 per cent to arrive at the true, or diminished, 
basis for an estimate for the six-year period. 

As factors in the calculatio#, we find from the evidence that the 
volume of domestic gas sold in 1914 in the territory affected by 
the proposed advance was: 

In Kansas City, Kan., and Kansas City, Mo. ......... 7,163,087 M. cu. ft. 
IO: PRPOONG:  osiiin asa 6 ak 0). 0G re a Ge Pad OR awae es 495,104 M. ow. ft. 
In other territory affected by proposed increase ....... 4,380,335 M. cu. ft. 

The price of gas to the consumer was 25 cents per thousand 
cubic feet. The proposed increase is 3 cents per thousand cubic 
feet. | 

The complainants’ proportion of the collections in Kansas City, 
Kansas, and in Kansas City, Missouri, is 62} per cent; in all the 
other markets affected by the increases it is 66% per cent. In 
Parsons during 1914 complainants received 75 per cent of gas 
colleetions; henceforward their proportionate share will be 66% 
per cent. Applying these factors in determining the probable 
annual income of the company, after making an increase of 3 
cents per thousand cubic feet in all territorv where the present 
price is 25 cents, we find that, assuming that the advance in price 
will result in a loss of 2 per cent of the volume of gas marketed in 
this territory in 1914, deductions from and additions to the com: 


pany’s 1914 income would be as follows: 
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Items of Loss.. 
No. 1. Domestic gas sold in Kansas City, Kan,, and 
Kansas City, Mo., in 1914 .......ccceeee - 7,163,087 M. cow ft 
2% of 7,163,087 M. cu. fé. =... ccc cee cece ee 143,261 M. cu. ft 
$0.25 X ,625 XK 143,261 =.......... coesces $22,384.53 loss. 
No. 2. Domestic gas sold in Parsons in 1914 ....... 495,104 M. ‘ew ft 
$0.25 X .083 X 405,104 — ............... . $10,314.66 loss. 
No. 3. Domestic gas sold in other territory affected 
by the increase ............ fatale Sie Wineace’e 4,380,335 M. eu. ft 
2% of 4,380,335 M. cu. ft. =.........-00- oe 87,607 M. cu. ft. 
$0.25 X .669 X 87,607 =....ccccenee, esceee $14,601.17 loss. 


Items of Gain. 
No. 1. Domestic gas sold in Kansas City, Kan., and 


Kansas City, Mo., in 1914 ...........000. 7,163,087 M. eu. ft 
98% of 7,163,087 M. cu. ft. =... 2... eee wee 7,019,826 M. cu. ft. 
$0.03 K .625 X 7,019,826 —....... ecbeevaveveres $131,621.73 gain. 


No. 2. Domestic gas sold in other territory affected 
by the advance, in 1914, including Parsons 4,875,439 M. cu ft 


98% of 4,875,439 M. cu. ft. =....... 2 ee ee 4,777,931 M. eu. ft. 
$0.03 X .668 X 4,777,031 = ,.....-. cee ceee $95,558.62 gain. 
Income in 1914 .... 0... cece ce eee ee ee $2,826,346.51 
Deductions or loss—No. 1... ccc cee ce eee eee $22,384.53 
NGO} 2 weaned «---- 10,314.66 
INO: . co6eciennenssae esas 14,601.17 > 
47,300.36 
Diminished basis of estimate .......... Sate wees eocecccecees $2,779,046.16 
Add items of gain—No. 1 ......... seas $131,621.73 
NO 2: ai iwnesdienin cess .- 95,558.62 
SSS 227,180.35 
Estimated annual revenue ....... eee ewe wees eoscocees $3,006,226.50 
Estimated annual expenditure ...........ecescceces corer. 2,858,000.00 
Balance esesveeoee @eese@esvosvue@eeweseeoe#eesoesaee see @@eseesns@a0n 2028206060866 $148,226.50 


In arriving at this estimated income, we have provided for a 
possible loss of 2 per cent in the volume of domestic gas marketed. 
As a matter of fact, however, there will probably be no such loss. 
The complainants’ auditor and principal witness testified that, in 
his judgment, the present rate could be advanced to 35 cents per 
thousand cubic feet without any substantial loss in the volume 
marketed. With this view the Commission cannot agree. It is 
believed that an advance of 40 per cent upon the present net price 
would practically destroy the use of natural gas for ordinary fuel 
purposes. 

The estimated margin of income over expenditure for 1915, 
$148,226.50, 1s moderate. Some margin is necessary in order 
that provision may be made for unexpected contingencies in a 
hazardous business; and this is deemed sufficient, as the allowance 


for expenditures for the current year is liberal. For the remain- 
P.U.R.1915E. 


LANDON v. LAWKENCE. wt 807 


ing years of the period the estimated excess of income over ex- 
penditures is ample to provide for unforeseen outlays. 

Representatives of the consumers may, perhaps, view the ad- 
vance in rates provided for as being greater than is demanded by 
the necessities of complainants after the current year. The 
operating cost and taxes for 1914 amounted to $879,351.22, in 
which was included an item of $187,463.11 for expenses of the 
Federal and state receiverships during the period of litigation. 
The deduction of this item reduces the operating expenses and 
taxes for that year to $741,888.11. It will be observed that in 
our estimate we have allowed for the current year $850,000, and 
for each of the rernaining years of the period an annual item of 
$900,000 to cover taxes and operating expenses. These sums may 
appear unnecessarily large, in view of past experiences; but it 
must be borne in mind that the evidence establishes the fact that 
the complainants’ present sources of supply are rapidly approach- 
ing exhaustion ; that extensions of their pipe lines into new fields 
are necessary ; that every such extension materially increases the 
cost of operation; and that the business is of a hazardous and 
speculative nature. Besides, there is unpaid a balance of $340,- 
050 interest on the second-mortgage indebtedness, due January 1, 
1915, which, with interest from that date, should be liquidated 
during this period. 

[15] The data available are not such as to enable the calcula- 
tions of either revenue or expenditure to be made with ordinary 
mathematical certainty, and a reasonable margin should be given 
for unexpected outlays liable to occur in conducting so hazardous 
an enterprise. 

Besides, the public is vitally interested in the continuation of 
this service, and no unreasonable restriction should hamper the 
complainants in reaching a new source of supply and serving the 
public as long and as well as practicable. While the cost of a 
public service should always be kept within reasonable limits, yet 
the efficiency and regularity of the service are very material con- 
siderations. Without efficiency and regularity the service of com- 
plainants is of very little value to the public. In the matter under 
consideration this efficiency and regularity cannot be reached or 
maintained unless complainants are enabled to secure an addition- 


al source of supply; and, taking into consideration the probable 
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vicissitudes of the gas business during the ensuing six years, we 
do not think that the estimates for extensions, taxes, and operating 
expenses, while sufficiently large, are exceasive. 

Having in those estimates provided liberally for the payment of 
all taxes, maintenance charges, and operating expenses, we have 
also provided for the payment of all first-mortgage bonds and their 
interest, as well as intereat on the second-mortgage indebtedness. 
This will leave unpaid at the end of the period the principal of 
the second-mortgage bonds, amounting to $1,700,250. To meet 
this obligation there will remain of the assets the salvage value of 
the company’s plant, estimated at $2,317,951.04, and the residue 
of the gas and oil properties, concerning wliose value we have 
made no estimate. | 

It developed upon the hearing that more than half the natural 
gas supplied and marketed by complainants is sold in the state of 
Missouri. It is conveyed, by means of pipe lines passing through 
Kansas, to Joplin, Kansas City, St. Joseph, and other cities in 
our sister state. It would be manifestly unfair to permit com- 
plainants to advance the price of gas to their Kansas patrons un- 
leas a corresponding increase were made to consumers in Missouri. 
Tt is conceded that an advance in Kansas without a similar one in 
Missouri would be unavailing for the purposes contemplated by 
complainants, and they do not desire any advance in Kansas ex- 
cept as it may be simultaneous with a corresponding one in Mis- 
sourl. 

This Commission, therefore, awaits the pleasure and action of 
the rate-regulating body or bodies of Missouri having jurisdiction 
of the subject-matter; and if in that state proper and necessary 
orders be issued establishing a schedule of rates as herein outlined, 
an order, effective, if possible, simultaneously, will be issued by 
this Commission in accordance with the views herein expressed. 

Joseph L. Bristow, Chairman; John M. Kinkel, O. F. Foley, 
_ Commissioners. 


Note.—Value of service as basis of rate making; all the traffic 
will bear. 

With reference to commodity rates of railroads, it has been said: 

“It readily appears that the ‘value of the service to the shipper 

theory is not sound from the standpoint of the rate-paying public as 


a basis to be applied to the entire volume of rates, for the ‘value of 
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the service to the shipper,’ of course, depands upon what the shipper 
can afford to pay and live, and this theory, naturally quite popular 
from the railroad standpoint, if applied consistently, would give all 
of the profit of any industry dependent upon transportation of the 
carriers beyond the mere cost of carrying on the industry and the 
bare living of thoee engaged therein. Under this theory the necessity 
of the shipper will be the measure of the freight rate, and the farmer 
who has produce to market will market it provided the freight rate 
is not so high that he can afford better to let it rot. This theory, 
however, does have an important place in rate making, and it is the 
failure to recognize this fact that produces most of the difficulties in 
applying the other main theory of rate making; namely, the ‘cost of 
the service’ theory.” Report of committee on rates and rate making, 
1 P. 8. Reg. 768. 

Practically the railroad’s well-known maxim to charge what the 
traffic will bear meant that the traffic manager, whose duty it was 
to get the best rates for the people who appointed him, should gen- 
erally exact from any traffic the highest rate which would move that 
traffic. Ibid. 

Railroads have no legal right to graduate their charges in propor- 
tion to the prosperity which attends industries whose products they 
transport. Tift v. Southern R. Co. 123 Fed. 789. 

“The test to be applied in determining the reasonableness of a 
rate should not include the element of sharing in the profit of the 
business of the producer of the article transported. The question is, 
‘Does the rate yield a reasonable compensation for the service ren- 
dered?’ What the business will stand is not the proper test. The 
prosperous and progressive producer should not be required to pay 
tribute by reason of his superior skill and business capacity. The 
carrier is benefited by the prosperous condition of the shipper in the 
increased tonnage of his traffic, both in and out. This, however, is a 
legitimate way of participating in the prosperity of the shipper.” 
Indiana Ice Cream Makers’ Asso. v. Adams Exp. Co. 5 Am. Rep. Ind. 
R. C. 73, 79 (1910). 

In Re Tariffs of Express Cos. 6 Ann. Rep. Can. R. C. 240, 259 
(1911) Mr. Maurice T. Jones, of the United States Express Com- 
pany, being asked whether express rates did not grow up by experi- 
ence, answered : 

“A. They did. At first we had no tariff departments, and the 
rates were made in a very rough way. I heard the president of the 
Pacific Express Company, who was a very old expressman, once de- 
scribe the old method of making rates. He said a man would come 
into the office with a box, and the clerk would look him up and down 
and try to conjecture how much he had in his pocket. 

“Mr. Shepley. That sounds reasonable, too. 


‘Witness. And if he thought he had a dollar, he would charge 
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him a dollar, and if the man said, ‘I have only got 7% cents,’ he 
would say, ‘Oh, well, all right’? and take the 75 cents. That was the 
old method of making rates before they had a tariff department, but 
now we make rates on a different basis. The rates have to be mat- 
ters of record; they have to stand for a long time perforce, because 
we cannot change them; we have so many millions of rates that it 
would be physically impossible to change them often.” 

In this case it is said: “It does not seem unfair to conclude that 
when express companies commenced business they charged all ther 
could get for the carriage of traffic. This is simply carrying the 
personal element into the corporation. Most people charge all they 
can get for any service they perform, or commodity they have for 
sale, and the managers of corporations would not be human if they 
did otherwise. But where the corporation falls within the public 
utility class, and for public reasons is under government control or 
requires authority or franchise from parliament to enable it to take 
tolls for its services, it appears to us that the way to approach the 
promotion of a tariff is something like this: What are fair tolls 
that we can perform certain services for the public for and obtain 
reasonable returns upon the investment after making all proper pro- 
visions by way of reserve fund or otherwise, for all probable losses 
of every kind, shrinkage in business, etc.? instead of approaching it 
this wise: What are the heaviest tolls we can obtain from the public 
for the least services we can give them ?” 

On the other hand, it has been held that the amount of income 4 
water company is entitled to receive is not to be determined by merely 
considering the value of the property used in rendering the service. 
The value of the service the public receives is also an element to be 
determined in considering whether the rates are reasonable. Red- 
lands, L. & C. Domestic Water Co. v. Redlands, 121 Cal. 365, 53 
Pac. 843. 

“The worth of the service,” said the Wisconsin Commission, “is 4 
principle that may, perhaps, be applied to valuations as well as to 
the rates. It has been held that the rates charged by a plant should 
not be higher than the worth to the user of the services it renders. A 
strict adherence to this rule in the determination of the maximum 
rate would involve an inquiry into the cost of other means for obtain- 
ing the same service, and into the cost to the municipality itself of 
_ providing such services, together with the amount the municipality 
might be willing to pay im addition to the actual cost of these serv- 
ices in order to be relieved from the troubles and risks that are in- 
volved in furnishing them. In a similar manner the worth of the 
plant might be measured by the cost of providing another plant that 
would serve the purpose equally well, plus perhaps whatever a mu- 
nicipality might be willing to allow for being relieved of the risks 
and responsibilities that are always inherent in such enterprises. But 
P.U.R.1915E, 
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while this principle may be sound in the main, it may not always 
result in exact justice to both sides.” Hill v. Antigo Water Co. 3 
Wis. R. C. BR. 623, 639 (1909). 


MARYLAND COURT OF APPEALS, 


YEATMAN 
v. 


TOWERS et al, 
(No. 52.] 
(— Md. —, 95 Atl 158.) 


Rates — Water — Jurisdiction of Commission. 

1. A Public Service Commission has jurisdiction to ,fix water rates, 
irrespective of whether the supply is furnished by a corporation or an 
individual, under Md. Code Pub. Civ. Laws, article 23, §§ 413 and 415, 
extending the jurisdiction of the Commission over all water companies, 
and declaring that the term ‘water company” includes a corporation and 
a: person. 


Pudlic utilities— Water— Public service- What constitutes. 

2. A person supplying water to buildings under an agreement to 
furnish a water supply “for all the buildings, in number about 100” 
contemplated to be erected, which does not restrict him to supply only 
those buildings, is engaged in a public service, so that a Public Service 
Commission may regulate the rates, although a plant is constructed for 
the purpose of supplying only 100 buildings. 

Bates — Water — Regulation of merged plant— Powers of Commis- 
sion. 

3. Upon the merger of a small water plant engaged in a private 
service with large corporations engaged in a public service, the public 
character of the service extends to the entire plant, so that a Public 
Service Commission may regulate the rates of the former private service. 


Constitutional law— Police power— Abandonment by nonuser— 
Water rates. 
4. Regulation of water rates is an exercise of the police power of. 
the state, of which it cannot devest itself, and does not abandon by 
nonueer. 


Constitutional law— Police power — Delegation of — Regulation of 
water rates. 

5. The police power of the state to regulate water rates may be 
exercised by the legislature directly, or the legislature may delegate 
the power to a Public Service Commission, as is effected by Md. Code, 
Pub. Civ. Laws, article 23, §§ 415, 456. 

Constitutional law— Obligation of contract— Water rate. 
6. The obligation of a contract to supply buildings with water at 
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® specified rate is not unconatitutionally impaired by a subsequent order 
of a Public Service Commission providing for two classes of service, one 
at a rate identical in amount with that named in the contract, which 
does not provide for any particular kind of service, and the other a 
somewhat higher rate for a different and greater service. 


Constitutional law — Obligations of contract — Police power - Water 
rates. 

7. The obligation of a contract to supply buildings with water at a 
specified rate is not unconstitutionally impaired by a subsequent order 
of a Public Service Commission changing the rate in the exercise of the 
police power delegated to it by the legislature. 


[June 24, 1915.] 


Apprat from a decree of the Circuit Court of Baltimore City 
sustaining a demurrer to a bill filed in a suit to enjoin the Public 
Service Commission and another from putting into effect an order 
establishing a schedule of water rates; affirmed. 

Argued before Boyd, Ch. J., and Briscoe, Burke, Urner, Stock- 
bridge, and Constable, JJ. 

Appearances: George W. Lindsay (Richard B. Tippett & Son 
on the brief) for appellant; W. Cabell Bruce for appellees. 


Stockbridge, J. delivered the opinion of the eourt: 

In April, 1906, Elias A. Blackshere acquired from Clarence 
M. Griffin a tract on Park Heights avenue, just outside the cor- 
porate limits of Baltimore city, for the purpose of improving the 
land by the erection of dwellings thereon. At the time of the pur- 
chase there was no available water supply for the houses so to be 
built, and accordingly, by an agreement of the same date as the 
deed, Griffin undertook to furnish a water supply “for all the 
buildings, in number about 100,” contemplated to be erected by 
Blackshere. The agreement gave to Griffin “the sole and exclusive 
right and privilege to lay water mains and pipes . . . in, 
about, and upon said lands,” and further provided the water rates 
to be charged for the service in the following language: 

“For each dwelling house not over $10 per annum, or if meter 

service be preferred by any occupant of said houses, the charges 
shall not be in excess of 20 cents for each 1,000 gallons of water 
consumed.” 

Fifteen of the houses built by Blackshere on the land s0 con- 
veyed to him now belong to the appellant, Yeatman, and the water 


plant constructed by Griffin was by him sold te the Park Heights 
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Water Company, and by it in turn to the Suburban Water Com- 
pany. In 1911 the last-named corporation filed with the Public 
Service Commission a new and different schedule of rates to be 
charged; and again in 1914 a revised schedule. Objections ap- 
pear to have been made to this schedule. A hearing was had 
before the Public Service Commission, and on October 14th an 
opinion and order of the Commission filed. By that order. after 
imposing certain requirements upon the water company, the fol- 
lowing provisions regulating rates appear : 

“‘Houses with bathroom.—Minimum quarterly charge $3.75, 
entitling to consumption of 12,500 gallons, excess use to be 
charged for at rate of 40 cents per 1,000 gallons. 

““House without bathroom.—Minimum quarterly charge $2.50, 
entitling to consumption of 8,000 gallons, excess use to be charged 
for at the rate of 40 cents per 1,000 gallons.” 

Two days after this order the bill in this case was filed to enjoin 
putting into effect the provisions of the order in relation to rates. 
A demurrer to the bill was sustained by the circuit court of Balti- 
more city, and this appeal followed. 

[1-8] The grounds upon which the appellant relies may be 
grouped under two heads: (1) That the agreement of 1906 was 
an agreement between individuals, and related to a private, rather 
than a public, service, and so is outside the jurisdiction of the pub- 
lic service commission. (2) That as the agreement antedated the 
creation of the Commission, that body lacks power to in any way 
modify the terms of the agreement without infringing the consti- 
tutional inhibition against legislation impairing the obligations 
of contracts. 

The first of the grounds as stated involves several distinct 
matters, but before takng up the consideration of these, there are 
certain facts appearing in the bill and agreement, which was filed 
as an exhibit, to be noted. By the language of the agreement, 
Griffin was given a monopoly of supplying water to the dwellings 
to be erected on the land conveyed to Blackshere, and there was 
no restriction upon him limiting him to supply only those houses ; 
and, in the next place, by the order of the Commission, there were 
two classes of service provided for, one at a rate precisely that 
named in the Griffin-Blackshere agreement, and the other a some- 


what higher rate for a different and greater service. The agree- 
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ment nowhere specified the nature of the service to be performed 
except, in general language, to furnish Blackshere “an adequate 
supply of water to enable said Blackshere to carry on his contem- 
plated building operations on the above lands, and to fully estab- 
lish, install, and complete a plant of sufficient capacity to furnish 
every building to be so erected with sufficient potable water for the 
needs of those persons who may occupy the same.”’ 

The undertaking of Griffin, by a strict construction of the 
language of the agreement, was only to supply a sufficient amount 
of water suitable for drinking to supply the needs of the persons 
who might occupy the houses to be built by Blackshere. 

At the outset of the case the question is raised as to the jurisdic- 
tion of the Public Service Commission in the premises, at the 
time of its appointment under the act of 1910. The dates of the 
transfer from Griffin to the Park Heights Water Company and by 
it to the Suburban Water Company do not appear in the bill or 
exhibits. But it is immaterial whether the water supply was 
being furnished by Griffin or by one of the corporations named. 
All alike were within the jurisdiction of the Commission by the 
express language of the statute (Code, art. 28, § 413): 

“The term ‘water company,’ when used in this subtitle, in- 
cludes every corporation, company, association, joint-stock com- 
pany, or association, partnership, and person, . . . owning, 
operating, managing, or controlling any plant or property, 

distributing or selling for distribution, or selling or 
supplying for gain, any water.” 

This language is nearly, if not quite, conclusive of the ques 
tion. The only possible inquiry open is whether Griffin was 
engaged in a public as distinguished from a private service. 
The bill concedes that the plant constructed was for the purpose 
of supplying water to about 100 dwellings. . If this is to be 
regarded as constituting a private service, how many are neces 
sary to transform it into a public service? Griffin was not limit- 
ed in his agreement with Blackshere to supply only a definite, 
limited number, nor was the undertaking one to supply only 
some of the occupants of the houses to be erected, but all. This 
was distinctly a public service, therefore. But if it be assumed 
ex gratta that the service as rendered by Griffin was one private 


in its nature, when that plant became merged into the larger 
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ones, which were corporations engaged in a public service busi- 
ness, the public character of the service extended to the entire 
plant. It is like a case where the railroad corporation absorbs 
a number of petty connecting roads. The separate entity of 
each is not preserved, but the aggregation forms one entire pub- 
lic service corporation, amenable to legal regulations in all its 
parts. 

[4, 5] The right to regulate rates for which water will be 
supplied is in its nature the execution of one of the powers of 
the state, of which it can no more devest itself than it can part 
with its power of taxation. The power may or may not be 
exercised, but its nonuser is not an abandonment of the right. 
The nature of the right as an exercise of the power of the state 
is commonly referred to that class of powers designated as the 
“police power,” and the right extends not merely to the regu- 
lation of rates, but to the regulation of other matters connected 
with the service afforded to the public. This power is one which 
may be exercised by the legislature directly, or its exercise may 
be committed by the legislature to a board or commission, as has 
been done in this state by the creation of the Public Service 
Commission, and since the supplying of water must, by reason 
of the nature of the service, be deemed to be a public service, the 
regulation of the rates at which it shall be furnished falls clearly 
within the powers of the Commission. By § 415 of article 23 
the powers of that body are said to extend “to all water compa- 
nies, and to the land, property, dams, water supplies, canals, or 
power stations, and the operation of the same within this state,” 
and by § 456 the same powers of regulation of the rates con- 
ferred on the Commission with regard to common carriers are 
made applicable to water companies. 

[6, 7] There remains for the disposition of this case only the 
question whether the order of the Public Service Commission, 
passed in the exercise of the power conferred upon it by the 
legislature, has the effect of impairing the obligation of a con- 
tract. As already pointed out, one of the schedules embodied 
in the order of the Public Service Commission fixed a minimum 
rate identical in amount with the rate named in the agreement 
between Griffin and Blackshere, and that agreement not having 


provided for any particular kind of service, the order as promul- 
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gated cannot be said in any way to be in violation of the agree 
ment. But the legal principle here involved is subject to and 
affected by a further consideration. Contracts, even as between 
individuals, when entered into, are necessarily subject to the 
control of the police power of the state, whenever such contract 
relates to matters which are or may be subject to the exercise of 
such powers, and as far back as the case of Munn v. Illinois, 
94 U.S. 118, 24 L. ed. 77, it was laid down that when the owner 
of property devotes it to a use in which the public has an inter- 
est, he, in effect, grants to the public an interest in such use, and 
must, to the extent of that interest, submit to be controlled by 
the public for the common good as long as he maintains the use. 
Some of the cases which have dealt with situations where there 
had been an establishment of rates directly by the legislature 
have distinctly denied the theory that such legislative establish- 
ment of rates constituted any contract whatever, and have held 
accordingly that the rates established were liable to change at 
any time by the legislative authority which had originally en- 
acted them. The true principle which must control in a case 
like the present is that laid down in Manigault v. Springs, 199 
U.S. 4738, 50 L. ed. 274, 26 Sup. Ct. Rep. 127, in the following 
language: “It is the settled Jaw of this court that the interdic 
tion of statutes impairing the obligation of contracts does not 
prevent the state from exercising such powers as are vested in 
it for the promotion of the common weal, or are necessary for 
the general good of the public, though contracts previously 
entered into between individuals may thereby be affected. This 
power, which in its various ramifications is known as the police 
power, is an exercise of the sovereign right of the government 
to protect the lives, health, morals, comfort, and general welfare 
of the people, and is paramount to any righta under contracts 
- between individuals.” 

Finding no error in the decree appealed from, the decree of 
the Circuit Court of Baltimore city sustaining the demurrer to 
the bill of complaint and dismissing the same will be affirmed 


Decree affirmed, with costs. 
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IN RE TULARE COUNTY POWER COMPANY et al. 
[Decision No. 2629; Application No. 1766.] 


Consolidation, merger and sale— Electric plant — Valuation —Con- 
a@ittons. 

1. An electrie power company adequately able to absorb the dupli- 
cate facilities of a competitive company without detriment to the serv- 
ice or rates of either company or to itself was authorized to purchase 
from a power company operating in the same territory all of its plant 
and property including the franchises, where it appeared that the sell- 
ing company was financially unable to continue properly to serve its 
patrons, upon condition that the price paid should not be binding for 
rate-making or other purposes; that the transfer of franchises should 
be made only after the purchasing company had filed a statement of the 
franchises under which it proposed to operate, to be approved by the 
Commission, and that the purchasing company stipulate that it does 
not, and will not, claim a value for the franchises so conveyed to it 
other than the actual amount peid by the selling company in acquiring 
them. 

[July 23, 1915.] 


AppuicaTion of Tulare County Power Company to sell its 
plant to the Mount Whitney Power & Electric Company to buy 
said property; granted conditionally. 

Appearances: Farnsworth & McClure for Mt. Whitney 
Power & Electric Company; E. I. Feemster and C. E. Bush for 
Tulare County Power Company; W. H. Orrick for Trustees for 
Creditors of Tulare County Power Company. 


Loveland, Commissioner: This is an application of Tulare 
County Power Company for authority to sell its electrical dis- 
tributing system and plant to Mt. Whitney Power & Electric 
Company, and of the latter company to purehase the same for 
the sum of $550,000 payable as hereinafter set forth. 

Tulare County Power Company was organized under the laws 
of the state of California on June 10, 1910, to furnish electric- 
ity for the purposes of power and lighting in Tulare county. 

Thereafter, on June 13, 1912, it applied to this Commission 
for certificates of public convenience and necessity to operate in 
said county and the cities of Tulare, Lindsay, and Exeter. This 
application was opposed by Mt. Whitney Power & Electric Com- 


pany, which claimed that it was already adequately serving the 
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territory, that the Tulare company’s project was impracticable. 
and that it was impossible for the Tulare company to’ fulfil the 
promises which it was making to consumers. 

Briefly stated, the plan of the Tulare County Power Con- 
pany was to furnish power to its stockholders at the estimated 
cost price of $36.00 per horsepower per annum, and to other 
consumers at $50.00 per horsepower per annum, the rate then 
being charged in this territory by the Mt. Whitney company. 

In passing upon this application the Commission stated 
that it would be disposed to deny the application of the Tulare 
County Power Company were it not for the fact that it had 
begun actual construction work and was pursuing such work in 
good. faith under franchises granted previous to the effective 
date of the Public Utilities Act, § 50 (6) of the act providing: 

“That when the Commission shall find, after hearing, that a 
public utility has heretofore begun actual construction work and 
is prosecuting such work, in good faith, uninterruptedly and 
with reasonable diligence, in proportion to the magnitude of the 
undertaking, under any franchise or permit heretofore granted 
but not heretofore actually exercised, such public utility may 
proceed, under such rules and regulations as the Commission 
may prescribe, to the completion of such work, and may, after 
such completion, exercise such right or privilege.” [Extra Sess. 
1911, p. 43.] 

The Tulare County Power Company was originally incorpo- 
rated with an authorized capitalization of $1,000,000, divided 
into 10,000 shares of the par value of $100 each, of which 2,500 
were 7 per cent cumulative preferred and 7,500 were common. 

To put into effect its plan of furnishing power to its stock- 
holders at cost, the company amended its original articles of 
incorporation so that 5,500 shares of common stock were set 
aside and designated “consumers common stock,” and the owner 
and holder of each share of such stock was thereby entitled to 
the privilege of receiving one horse power of electric energy at 
the actual cost of production. This actual cost rate was first 
fixed at $36 per horse power, but was later raised to $42 per 
horse power. This special stockholders’ rate has since been 


eliminated entirely from the company’s tariffs, upon recom- 
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mendation of this Commission, so that all the consumers, 
whether stockholders or not, are now paying the same rates, 

Very shortly after its inception the Tulare company was beset 
with financial difficulties, due largely to its failure to provide 
for an adequate measure of long-term financing. The company 
also encountered difficulties in connection with a power con- 
tract with the San Joaquin Light & Power Corporation, by which 
it agreed to take a minimum of 1,000 horse power throughout 
the year at $40 per horsepower per annum. 

After several ineffectual attempts to finance its properties, 
applicant arranged with Mr. C. J. Wrightsman, of Oklahoma, 
for a loan of $250,000 by paying an extremely onerous interest 
rate. This indebtedness was represented by twenty-two notes, 
payable to C. J. Wrightsman as follows: | 


1 note for $25,000 due February 1, 1914. 
1 note for $25,000 due August 1, 1914. 
20 notes for $10,000 due February 1, 19165. 


These notes were secured by a deed of trust covering the prop- 
erties of the Tulare County Power Company. In addition a 
number of the stockholders of the company have given bonds, 
with their land holdings as security, to further secure the pay- 
ment of this indebtedness. Under the terms of these agreements 
the notes bear interest at 12 per cent per annum after maturity. 
At the present time the 20 notes for $10,000 each are still un- 
paid. 

For the calendar year 1914 the Tulare company’s gross rev- 
enue was $143,021.99, and the net revenue, after payment of 
operating expenses, $17,204.81. After the payment of interest 
the company showed a deficit for the year of approximately 
$20,000. 

The Tulare company submitted a statement of assets and 
liabilities as of May 31, 1915, as follows: | 


Assets. 
PLOperty acid cone seb esaaeus cose aaesiewan> $775,283.63 
Material and supplies ............cceseene ‘as eee 5,908.10 
Assessments paid on company stock ............6. 14,817.85 
Unamortized discount on securities .......... »e- 19,726.02 
Uneompleted work orders ........e-cseccvcceces 113.45 
Cash and deposits ......... cc cece cece ev ev cece. 895.93 
Accounts receivable .........cccccscccrcaccccces , 34,502.48 
Notes receivable ........... gi Sib etn a cteatad e acecscetens 13,734.24 
Acerued suspense accounts ..... Php Deidara es 5,009.06 
DeHCiE: osetia Sea ees SS ek hee ews ipa eas 64,457.55 
———_ $934,537.31 
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Liabilities. 
Preferred stock issued ...c.cccccaccccrecccacacs $202,519.00' - 
Consumers stock issued .......c..cccccercsecess 141,200.00 
Common stock issued ....... ccc ce cece ete eecees 5,275.00 


Preferred stock issued but owned by company .... 7,300.00 
Consumers stock issued but owned hy company ... 22,400.00 
Common stock issued but owned by company .,... 194,729.00 


Payments on stock not issued ............seeeee 11,949.35 
Prepaid power ........cccrcccesrenccecscvccecs 946.15 
Eserow account stock ........--cserccrcecvacees 26,761.74 
Depreciation reserve ...........scecceceevcecees 11,060.00 
Assessments .....0:cccces Aeaiahe wid dura veeteeG eave are 40,986.90 
Notes payable ....ccccccccccrccccrccrncccesons 249,339.14 
Accounts payable ......ccccsccersccccrevesesces 8,604.54 
Pay rolls payable ....cccccceccerccvccsencccves 1,740.41 
Taxes payable is. s¢ see sade tein oo seasons be cere 6,728.22 
Imterest Q0crued ...cccccccoccescesesesscsscccece 3,002.86 


$934,537.31 


Mt. Whitney Power & Electric Company operates in Tulare 
county and a portion of Kern county. It serves the cities of 
Visalia, Tulare, Porterville, Lindsay, Exeter, and surrounding 
territory with light and power. Its lines parallel approximately 
70 per cent of the lines of the Tulare company. 

In asking for authority to take over the properties of the 
Tulare company the Mt. Whitney company represents that it is 
abundantly able to take care of the consumers of the former 
company. At the present time it has excess power through the 
medium of a steam plant, and it is planning to construct a new 
hydroelectric plant, svhich will still further increase its avail- 
able supply. 

Mt. Whitney Power & Electric Company has an authorized 
issue of $5,000,000 of first mortgage 6 per cent sinking fund 
thirty-year gold bonds, dated October 1, 1909, and due October 
1, 1939. Of these bonds approximately $2,623,000 are out- 
standing. 

Witness for the company stated that it has practically no 
floating debt, and that its net earnings to date applicable to 
bond interest are more than double the amount necessary to pay 
interest on the present outstanding bonds, and the $440,000 
additional bonds which it proposes to issue in case the transfer 
of the properties is approved. 

Negotiations for the purchase of the properties of the Tulare 
company by the Mt. Whitney company were begun in the latter 
part of March 1915. After some weeks of negotiation a prope 


sition to sell the properties for the sum of $550,000 was submitted 
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to the stockholders of the Tulare company, which proposition 
was defeated. However, those atockholders who were anxious 
to sell immediately began another campaign, and at the annual 
meeting, on June 16, 1915, the proposition was again presented. 
At this meeting 3,221 shares out of a total of 3,450 shares were 
represented, and the proposition was unanimously adopted. 
The contract under which it is proposed to transfer the prop- 
erties is dated June 30, 1915. It provides that on August 2, 
1915, the Mt. Whitney company will pay the Tulare eompany 
$50,000 in gold coin. On that date Mt. Whitney company also 
agrees to pay, or have released, the following notes due by 
Tulare County Power Company, all of which have matured: 





Payee. Date. Term. | Int. Payable Principal. 

First National Bank 
of San Francisco | Nov. 15, ’13| 6months| 6% |Quarterly ...| $8,000.00 
Thomas C. Job .... | Sept. 22, ’13| lyear .. | 7% |Semiannually } 17,927.40 
Thomas C. Job .... | Sept. 22, 713; l year .. | 7% | Semiannually 666.66 
Allis-Chalmers Co. | Oct. 10, 13/1 year../ 7% /Annually ... 3,513.63 
Allis-Chalmers Co. | Oct. 10, 18} lyear..| 7% |Semiannually | 4,116.67 
James M. Hunt ..,. |! Sept. 22, 13) l year .. | 7% |Semiannually | 10,800.00 

Westinghouse Elee- | 
tric Mfg. Co. .... | Sept. 20, °13| 8months| 6% |At maturity | 1,211.25 
Lindsay Nat’l Bank| ..........-] essseees BY | cccccccscecs 1,000.00 
A. M. Drew ..cccee | seccccceces| es bdetee [seed Sowedwaeese.s 793.51 
TOE! Ucdscdeia eieracdsican.| seasteown late ol eeue eeews oe. | $48,029.12 


These notes are indorsed by various stockholders of the Tulare 
company, and the agreement provides that if any of the notes 
have been paid by their indorsers the money shall be repaid to 
such indorsers by the Mt. Whitney company. 

On or before November 1, 1915, the Mt. Whitney company 
further agrees to pay the sum of $25,000; on or before Febru- 
ary, 1, 1916, the sum of $75,000; on or before May 1, 1916, the 
sum of $50,000; and on or before August 1, 1916, the differ- 
ence between $350,000 and the total sum of the foregoing 
payments, including all unpaid interest to August 2, 1915, on 
the $200,000 owing to C. J. Wrightsman. The deferred pay- 
ments on the purchase price are to bear interest at 6 per cent 
per annum, payable semiannually, and are to be evidenced by 


four promissory notes dated August 2, 1915. These notes are 
P.U.R.1915E. 


822 CALIFORNIA RAILROAD COMMISSION. 


to be secured by pledge of an equal amount of first mortgage 
bonds of the Mt. Whitney company. 

In addition to the payment of $350,000, as above provided, 
Mt. Whitney Power & Electric Company agrees to assume, on 
August 2, 1915, the unpaid balance on the indebtedness due 
C. J. Wrightsman, amounting to $200,000, making a total con- 
sideration for the property of $550,000. 

Mt. Whitney company also assumes all existing power con- 
tracts, and agrees. to assume one half of the taxes for 1915. 
The Tulare company is to retain as of date of transfer cash on 
hand, bills, and accounts receivable, and notes receivable. . 

Tulare County Power Company represents that the cost to 
date of its physical properties is the sum of $475,283.63. In 
addition it claims to have expended the sum of $119,395.03 in 
developing its business, and to have issued 2,000 shares of com- 
mon stock and 1,000 shares of preferred stock in securing 
certain water rights. 

On June 30, 1915, it had 1,053 consumers, and its connected 
load amounted to 4,665 horse power. Without any further in- 
crease in its business, Mr. Holley, secretary and director of the 
Tulare company, estimated that its gross operating revenue for 
the next twelve months would amount to $181,285, and its net 
revenue approximately $56,000. He estimated that the Mt. 
Whitney company would be able to handle this business at a 
saving of not less than $25,000 per annum. 

Out of the proceeds of the sale and its notes and accounts re- 
ceivable, the Tulare County Power Company, expects to pay 
off the outstanding indebtedness upon its properties, other than 
that assumed by the Mt. Whitney company, and distribute the 
balance of its assets among its stockholders. 

The Tulare County Power Company has heretofore been 
granted authority to issue stock for the purpose of making a 
settlement with certain of its creditors. These creditors were 
represented at the hearing in this matter, and an agreement was 
reached by which this stock will be issued in satisfaction of the 
claims of these creditors. 

Approximately 90 per cent of the preferred stockholders of 
the Tulare company have signed agreements, waiving their 


right to receive par value for their stock, and agreeing to take 
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only the 7 per cent interest which has accrued thereon, and to 
prorate the balance of the proceeds of the sale with the common 
and consumers stockholders. Mr. Holley, testified that the 
result of this will be that’the preferred stockholders would re- 
ceive approximately $71 or $72 per share for their holdings, 
and the common and consumers stockholders approximately $51 
or $52 per share. 

The deed of transfer provides that all franchises of the Tulare 
company shall be transferred to the Mt. Whitney company. 
These franchises are as follows: 


The county of Tulare, granted November 7, 1911, term fifty years; 

The city of Lindsay, granted March 5, 1911, term fifty years; 

The city of Tulare, granted March 18, 1912, term fiftv years; 

The city of Exeter, granted March 22, 1912, term fifty years. 

Each of these franchises provides that after the first five 
years the company shall pay annually to the grantor 2 per cent 
of its gross receipts. The original cost of these franchises to 
the Tulare company is stated to be the sum of $6,513.52. 

Covering the same territory Mt. Whitney Power & Electric 


Company has franchises as follows: 


The county of Tulare, granted November 9, 1898, term fifty years. 
The city of Tulare, granted November 20, 1899, term fifty years. 


Neither of these franchises provide for the payment by the 
Mt. Whitney company of a proportion of its gross receipts to 
the grantor. 

The franchise from the county of Tulare was granted pre- 
vious to the incorporation of the cities of Lindsay and Exeter; 
hence the Mt. Whitney company has no special franchises in 
these cities. 

The bulk of the business of Tulare County Power Company 
comes from its agricultural load. The company supplies power 
for purposes of pump irrigation principally in the citrus fruit 
orchards and alfalfa fields of Tulare county. 

Mt. Whitney Power & Electric Company also has an extensive 
agricultural business in this territory. Naturally a consolida- 
tion of the properties of these two companies will result in a 
duplication of facilities. According to the testimony, Mt. Whit- 


ney Power & Electric Company would not have present use for 
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the steam plant of the Tulare County Power Company, but 
would use it as an auxiliary supply. 

It is in the testimony further that Mt. Whitney Power & 
Electric Company would come into possession through the pur- 
chase of Tulare County Power Company of power lines serving 
territory in which the Mt. Whitney Power & Electric Company 
already possessed ample feeders. 

Witnesses for the applicants herein stated that the Mt. Whit- 
ney Power & Electric Company would gradually unify these 
two systems, removing the duplicate lines to new territory now 
awaiting service. 

As a duplicate service of course will continue under the com- 
petition as at present existing between these two applicants, 
such objections as there could now be against the duplication 
would lie with additional force against the continued increase in 
this duplication. 

It is of course patent as stated frequently in the opinions of 
this Commission that such investment as has been made beyond 
the actual needs of the service must in the end be an extra bur- 
den either upon the rate payer or the stockholders of one or both 
of these companies. 

Witness for Tulare County Power Company stated that 
the competitive condition was brought about through the un- 
satisfactory service of Mt. Whitney Power & Electric Company, 
which led to the formation of the Tulare County Power Com- 
pany with several hundred residents of Tulare county, chiefly 
farmers, as stockholders. 

Witness also testified that most of the unsatisfactory features 
of the service of Mt. Whitney Power & Electric Company which 
brought the Tulare County Power Company into being had 
now been eliminated, due to the regulation by the state and the 
force of competition. 

The representative of Tulare County Power Company testi- 
fied that the consumers whom he represented were now of the 
opinion that the regulation by the state through this Commis- 
sion had proved and would prove ample to proteet their inter 
ests. 

I am of the opinion from the evidence in this matter that the 


Mt. Whitney Power & Electric Company can give full and 
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satisfactory service to the present patrons of Tulare County 
Power Company. 

I am of the opinion also that this service ean be given with no 
increase in the rates as now charged against the patrons of 
Tulare County Power Company, as all of these patrons are 
now on the same basis, without discrimination in favor of stock- 
holders. 

I believe also that the present financial condition of Tulare 
County Power Company is a critical one, and that there is a 
very grave question whether it could much longer continue to 
serve its patrons as they should be served. 

It would appear, therefore, that there remains to be con- 
sidered one other element of importance in this situation, and 
that is the ability of Mt. Whitney Power & Electric Company 
to absorb the duplicated facilities without injury either to its 
patrons or to itself. 

It appears from the testimony that the witnesses estimated 
the gross return which Mt. Whitney company would receive 
from the Tulare County Power Company’s property at a sum 
ranging from $175,000 to $180,000 per year. The net return 
is estimated at $80,000 per year. These estimates are based 
upon the present rates. 

It would appear, therefore, that Mt. Whitney Power & Elec- 
tric Company could set up a special depreciation reserve against 
those portions of the duplicated properties which could not be 
removed from their present location and made otherwise ser- 
viceable. 

This special depreciation reserve should be of such dimen- 
sions as to enable Mt. Whitney Power & Electric Company 
gradually to write off such portions of the Tulare company’s 
plant as cannot economically be welded into its system on an 
adequate revenue producing basis. 

After a consideration of the evidence submitted by the ap- 
plicants, I am of the opinion that this application should be 
granted, and I submit the following form of order: 


ORDER. 


Tulare County Power Company, having applied to this Com- 


mission for authority to sell its properties to the Mt. Whitney 
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Power & Electric Company, and the latter company having ap 
plied to this Commission for authority to purchase the same; 
and it appearing to this Commission that applicant’s request 
is reasonable and that public convenience will be served by 
the transfer herein proposed,— 

It is hereby ordered that Tulare County Power Company be, 
and it is hereby, authorized to transfer to Mt. Whitney Power 
& Electric Company all its property, being the properties more 
fully described in exhibit “C” attached to the original appli- 
cation, according to the terms of an agreement dated June 30, 
1915, a copy of which is attached to the original application 
herein and marked exhibit “B.” 

The authority herein granted is granted upon the following 
conditions, and not otherwise: 

1. The price at which the properties of the Tulare County 
Power Company are transferred to Mt. Whitney Power & Elec 
tric Company shall not be binding upon this Commission, or 
any other public body, as representing the value of said prop 
erties for rate-making or other purposes. 

2. Tulare County Power Company shall transfer its fran- 
chises to Mt. Whitney Power & Electric Company only after 
Mt. Whitney Power & Electric Company shall have filed with 
this Commission a statement naming the franchises under which 
it will henceforth operate, and only after this Commission shall 
have issued a supplemental order finally approving the transfer 
of such franchises. 

3. Within thirty days from the date of this order, Mt 
Whitney Power & Electric Company shall file with this Com- 
mission a stipulation to the effect that it does not, and never 
will, claim in any proceeding before this Commission, or any 
other public body, a value for the franchises acquired by it 
from Tulare County Power Company in excess of the actual 
cost to Tulare County Power Company of acquiring said fran- 
chises. 

4, The authority herein granted shall apply only to such 
transfer of property as shall take place on or before December 


31, 1915. 
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The’ foregoing opinion: and order are hereby approved and 
ordered filed as the opinion and order of the Railroad Com- 
mission of the State of California. 


Note.—Sales of Public Utility Property. 


Sales and purchases of property by public utilities have been 
authorized in the following cases: 

Arizona. In Re Mountain States Teleph. & Teleg. Co. Docket 
No. 229, April 29, 1915, sale of telephone exchange by the Mountain 
States Telephone & Telegraph Company to Minor and Grasty; In 
Re Woods, Docket No. 253, May 10, 1915, sale of telephone line by 
William B. Woods et aj. to Arizona Electric Telephone Company 
(consolidation) ; In Re Mountain States Teleph. & Teleg. Co. No. 
270, June 23, 1915, sale of iron circuits by Mountain States Tele- 
phone & Telegraph Company to the United States government, 
and to Iron Springs Outing Club. 

California. In Re Pacific Electric R. Co. Decision No. 2220, Ap- 
plication No. 1536, March 13, 1915, sale of electric heating and 
lighting system by Pacific Electric Railway Company to Southern 
California Edison Company (consolidation) ; In Re Klamath Teleph. 
& Teleg. Co. Decision No. 2222, Application No. 988, March 13, 1915, 
gale of telephone system by Klamath Telephone & Telegraph Company 
to Joseph Hessig et al.; In Re Pacific Teleph. Co. Decision No. 2224, 
Application No, 1449, March 13, 1915, sale of telephone system by 
Weed Lumber Company to Pacific Telephone & Telegraph Company 
(consolidation) ; In Re Western U. Teleg. Co. Decision No, 2236, 
Application No. 1568, March 18, 1915, sale of telegraph line by The 
Western Union Telegraph Company to Thomas Conlin; In Re 
Gladora Water Co. Decision No. 2242, Application No. 1509, March 
18, 1915, sale of water system by Glendora Water Company to city 
of Glendora; In Re Kirby, Decision No. 2245, Application No. 1577, 
March 19, 1915, sale of telephone system by C. M. Kirby to Pacific 
Telephone & Telegraph Company (consolidation) ; In Re Lagunitas 
Development Co. Decision No. 2273, Application No. 1551, April 1, 
1915, sale of water system by Lagunitas Development Company to 
San Geronimo Valley Water Company (consolidation) ; In Re Patter- 
son, Decision No. 2274, Application No. 1503, Apri) 3, 1915, sale of 
telephone system by A. F. Patterson to Mrs. J. Guerra; Tn Re Warren, 
Decision No. 2274, Application No. 1544, April 3, 1915, sale of 
telephone system by G. Warren to A. F. Patterson; In Re Spaulding, 
Decision No. 2308, Application No. 1576, April 20, 1915, sale of 
water ditch by Rosa S. Spaulding to the Foothill Ditch Company 
(consolidation) ; In Re Greendale, Decision No. 2314, Applicatior. 
No. 1631, April 20, 1915, sale of water system by Verdugo Springs 
P.U.R. 1915E. 
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Water Company to City of Greendale; In Re Mountain Light & 
Water Co. Decision No. 2328, Application No. 1582, April 24, 1915, 
sale of waterworks by F. A. Cody to Mountain Light & Water Com- 
pany (consolidation) ; In Re Janss Co. Decision No. 2405, Applica- 
tion No, 1603, May 21, 1915, sale of water system by Janss Company 
to Belvedere Water Company; in Re Parlier Winery Co. Decision 
No. 2416, Application No. 1530, May 24, 1915, sale of franchises by 
Parlier Winery Company to River Bend Gas & Water Company; 
‘In Re Soledad Land & Water Co. Decision No. 2428, Application 
No. 1630, May 26, 1915, sale of water utility property by 
Soledad Land & Water Company to Mission Water Company (con- 
solidation) ; In Re Fay -Water Co. Decision No. 2435, Application 
No. 1604, May 29, 1915, sale of water system by heirs of estate of 
Luigi Marre to Fay Water Company; In Re Corcoran, Decision No. 
2457, Application No. 1705, June 7, 1915, sale of water and gas sys- 
tem by the Corcoran Gas & Water Company to city of Corcoran; In 
Re San Francisco, Decision No. 2459, Application No. 1440, June 7, 
1915, the Commission approved a transfer of a franchise owned by 
the Bay Cities Home Telephone Company, permitting the construc- 
tion and operation of a telephone system in the city and county of San 
Francisco, to the Pacific Telephone & Telegraph Company, the board 
of supervisors having passed a restriction approving the transfer, and 
such resolutions having been approved by the mayor. Commissioner 
Edgert dissented on the ground that the franchise was obtained 
through corruption, and that 2 per cent of gross receipts accruing to 
the city under provisions of the franchise was an insufficient benefit; 
In Re Stoll, Decision No. 2465, Application No. 1714, June 10, 1915, 
sale of water system by Edward Stoll to the city of Los Angeles; 
In Re McCarthy Co. Decision No. 2464, Application No. 1709, June 
10, 1915, sale of water system by the McCarthy Company to the 
city of Los Angeles; In Re McClelland, Decision No. 2474, Appli- 
cation No. 1654, June 14, 1915, sale of a street railway extension 
by H. A. McClelland & Mercantile Trust Company to Pacific Gas & 
Electric Company (consolidation); In Re Commonwealth Home 
Builders, Decision No. 2477, Application No. 1725, June 14, 1915, 
sale of water system by Commonwealth Home Builders to city of 
Los Angeles; In Re Packmayr, Decision No. 2481, Application No. 
1715, June 14, 1915, sale of water system by Otto Packmayr to the 
city of Los Angeles; In Re Sanger Teleph. Co. Decision No. 2505, 
‘Application No. 1677, June 21, 1915, sale of telephone plant by 
Sanger Telephone Company to H. F. Knapp. ; 

In Re Orosi Orange Land Co. Decision No. 2637, Application No. 
1782, July 28, 1915, sale of domestic water system by Orosi Orange 
Land Company to Cove Water Company (consolidation) ; In Re 
Sierra Valleys R. Co. Decision No. 2659, Application No. 1797, Ang. 
3, 1915, sale of the Sierra Valleys Railway by Cora Healy individu- 


ally and as guardian to the Nevada-California-Oregon Railway; 
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In Re Browning, Decision No. 2687, Application No. 1833, Aug. 
12, 1915, sale of water system by W. M. Browning to trustee for 
Belvedere Mutual Association. 

Lilinois. In Re Central U. Teleph. Co. No. 3515, March 4, 1915, 
sale of telephone property by receivers of Central Union Telephone 
Company to Robert Hood; In Re Central U. Teleph. Co. No. 3516, 
March 4, 1915, sale of telephone property by receivers of Central 
Union Telephone Company to William P. McNeall; In Re Central 
U. Teleph. Co. No. 3634, March 18, 1915, sale of telephone system 
by receivers of Central Union Telephone Company to Union Tele- 
phone Company (consolidation) ; In Re Atchison, T. & S. F. R. 
Co. No. 3309, Mareh 31, 1915, sale of real estate by Atchison, To- 
peka, & Santa Fe Railway Company to John P. Ford; In Re Chi- 
cago City R. Co. No. 3754, April 22, 1915, sale of real estate by 
Chicago City Railway Company to Josie Markns; In Re Common- 
wealth Edison Co. No. 3600, May 6, 1915, sale of electric generating 
plant by the Northwestern Elevated Railroad Company to the Com- 
monwealth Edison Company (consolidation); In Re Minneapolis 
& St. L. R. Co. No. 3671, May 6, 1915, sale of railroad by Des 
Moines & Fort Dodge Railroad Company to the Minneapolis & St. 
Louis Railroad Company; In Re Grange Teleph. Co. No. 3717, 
May 6, 1915, sale of telephone system by the Woodstock Mutual 
Telephone Company to the Grange Telephone Company (consolida- 
tion) ; In Re Cleveland, C. C. & St. L. BR. Co. No. 2817, Jane 3, 
1915, sale of land by Cleveland, Cincinnati, Chicago, & St. Louis 
Railway Company to the Western Cartridge Company; In Re Illi- 
nois C. R. Co. No. 3840, June 3, 1915, sale of land by Illinois Cen- 
tral Railroad Company to R. I. Walston; In Re Illinois C. R. Co. 
No. 8849, June 3, 1915, sale of land of Dllinois Central Railroad 
Company to Robert F. Leesley. 

In Re Illinois 0. R. Co. No. 3850, June 3, 1915, sale of land by 
Illinois Central Railroad Company to John J. Scott; In Re Illinois 
C. R. Co. No. 9851, June 3, 1915, sale of land by Illinois Central 
Railroad to E. W. Brown; In Re Illinois C. R. Co. No. 3852, June 
3, 1915, sale of land by Illinois Central Railroad Company to Ernest 
Moody ; In Re Illinois C. R. Co. No. 3853, June 3, 1915, sale of un- 
divided half interest in land by Illinois Central Railroad Company 
to Atchison, Topeka, & Santa Fe Railway Company; In Re Illinois 
C. R. Co. No. 3854, June 3, 1915, sale of land by Illinois Central 
Railroad Company to Ernest H. Beatty; In Re Eastern Illinois In- 
dependent Teleph. Co. No. 3855, June 3, 1915, sale of a one-half 
interest in a telephone conduit system by the Illinois Independent 
Telephone Company to the receivers of the Central Union Telephone 
Company (consolidation) ; In Re Aurora, E. & C. R. Co. No. 3856, 
June 3, 1915, authorization for sale of real estate by Aurora, Elgin, 
& Chicago, Railroad Company; In Re Cleveland, C. C. & St. L. 
P.U.R.1915E. 
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R. Co. No. 3883, June 3, 1915, sale of real estate by Cleveland, Cin- 
cinnati, Chicago, & St. Louis Railway Company to Marshall Bump; 
In Re Central Illinois Public Service Co. No. 3819, June 17, 1915, 
sale of electric light plant by the village of Table Grove to the Cen- 
tral Illinois Public Service Company; In Re Niantic Teleph. Com- 
pany No. 3872, June 17, 1915, sale of telephone system by Niantic 
& Harristown Telephone Company to Niantic Telephone Company; 
In Re Cleveland, C. C. & St. L. R. Co. No. 3893, June 17, 1915, ex- 
change of land by Cleveland, Cincinnati, Chicago, & St. Louis Rail- 
road Company and Job Broster and Samuel Broster; In Re Huston, 
No. 3708, June 30, 1915, sale of electric light plant by Charles R. 
Huston to Economy Electric Light & Power Company (consolida- 
tion); In Re Baltimore & O. C. Terminal R. Co. No. 3932, June 
30, 1915, sale of real estate by the Baltimore & Ohio Chicago Ter- | 
minal Railway Company to the Chicago Title & Trust Company and 
James W. Fernald; In Re Illinois C. R. Co. No. 8956, June 30. 
1915, sale of real estate by Illinois Central Railroad Company to BR. 
E. Walston; In Re Security Warehouse & Elevator Co. No. 3949, 
July 8, 1915, sale of elevator plant by Security Warehouse & Eleva- 
tor Company to Security Elevator Company (consolidation); In 
Re Chicago & A. R. Co. No. 4034, July 22, 1915, sale of real estate 
by Chicago & Alton Railroad Company to Riverview Cemetery Asso- 
ciation; In Re Chicago & A. RB. Co. No. 4035, July 22, 1915, aale 
of real estate by Chicago & Alton Railroad Company to Harry A. 
O’Kelly; Re Atchison, T. & S. F. BR. Co. No. 4046, July 22, 1915, 
sale of real estate by the Atchison, Topeka, & Santa Fe Railway 
Company to Albert Dickmson Company; In Re Illinois C. R. Co. 
No. 4053, July 22, 1915, sale of real estate by Illinois Central Rail- 
road Company and Atchison, Topeka, & Santa Fe Railroad Company 
to Albert Dickinson Company; In Re Illinois C. R. Co. No. 4003. 
Aug. 5, 1915, sale of real estate by the Illinois Central Railroad 
Company to the Forest City Bit & Tool Company; In Re Illinois 
C. BR. Co. No, 4100, Aug. 19, 1915, sale of land by the Illinois Cen- 
_ tral Railroad Company to Rockford Tool-Company; In Re Illinois 
C. R. Co. No. 3796, Aug. 19, 1915, sale of land by the Illinois Cen- 
tral Railroad Company to the Old Colony Chair Company; In Re 
Grange Teleph. Co. No. 390%, Sept. 3, 1915, sale of telephone sys- 
tem by the Grange Telephone Company to the Schuyler Telephone 
. Company (consolidation); In. Re Leef and Vanden Broeck, No. 
4189, Sept. 2, 1915, sale of telephone plant by Leef and Vanden 
Broeck, proprietors of Alhambra ‘Telephone Company to Alhambra 
Mutual Telephone Company (consolidation). 

Indiana. In Re United Public Service Co. No. 1395, April 6, 
1915, sale of water, light, and power system by Union Water, Light, 
& Power Company to United Public Service Company (consolids- 


tion); In Re Cumberland Teleph. & Teleg. Co. No. 1248 and No. 
P.U.R.1915E. 
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1447, April 23, 1915, sale of telephone system by the Cumberland 
Telephone & Telegraph Company to the Southern Telephone Com- 
pany of Indiana, a corporation organized by permission of the Com- 
mission for that purpose; In Re the Talma Teleph. Co. No. 1416, 
May 3, 1915, sale of telephone system by Talma Telephone Company 
to Ella Jameson; In Re Noblesville Heat Light & P. Co. No. 1535, 
May 21, 1915, sale of electric light and power plant by the Cicero 
Light & Power Company to the Noblesville Heat, Light, & Power 
Company; In Re Cicero Light & P. Co. No. 1536, May 21, 1915, 
sale of electric light and power plant by Cicero Light & Power 
Company to Noblesville Heat, Light, & Power Company (consoli- 
dation) ; In Re Ashley, No. 1557, June 4, 1915, sale of electric light 
and power system by the town of Ashley to the Indiana Utilities 
Company; In Re Indiana Utilities Co. No. 1558, June 4, 1915, sale 
of remaining property of a burned electric lighting system by the 
town of Ashley to Indiana Utilities Company ; In Re People’s Teleph. 
Asso. No. 1636, July 17, 1915, sale of telephone system by People’s 
Telephone Association of Indiana to Southern Indiana Telephone 
Company (consolidation). 

Maine. In Re Wardwell U-34, June 10, 1915, sale of water 
power and electric lighting plant by Leon A. Wardwell and George 
C. Webber to the Turner Light & Power Company; In Re Warren, 
U-39, June 25, 1915, sale of electric light and power plant by S. 
D. Warren & Company to the Westbrook Hlectric Company; In Re 
Huse Spool & Bobbin Co. U-49, Aug. 5, 1915, sale of electric light- 
. ing system by Huse Spool & Bobbin Company, to Kingfield Light 
Company. 

Massachusetts. In Re Springfield Gaslight Co. May 6, 1915, sale 
of gas plant by South Hadley Gas Company to the Springfield 
Gaslight Company (consolidation). 

Michigan. In Re Michigan State Teleph. Co. D-915, April 27, 
1915, sale of telephone plant by Michigan State Telephone Com- 
pany to Allen Mutual Telephone Company (consolidation); In Re 
Michigan State Teleph. Co. D-939, July 8, 1915, sale of telephone 
property by the Michigan State Telephone Company to the Lenawee 
County Telephone Company (consolidation) ; In Re Michigan State 
Teleph. Co. D-953, Aug. 10, 1915, sale of telephone system by John 
T. Edwards to Michigan State Telephone Company (consolidation). 

Missouri. In Re Southwestern Teleg. & Teleph. Co. Case No. 
592, Jan. 16, 1915, sale of telephone system by the Southwestern 
Telegraph & Telephone Company to Macon Telephone Company 
(consolidation) ; In Re Banta, Case No. 593, Jan. 16, 1915, sale 
of telephone system by I. W. Banta to T. S. Jackson; In Re Win- 
ston, Case No. 604, Jan. 30, 1915, sale of telephone system by Mary 
P. Winston to Haston Allen. 


New Hampshire.: In Re Lincoln, No. 423, Feb. 19, 1915, sale 
P.U.R.1915E. 
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of telephone system by New England Telephone & Telegraph Com- 
pany to George W. Lincoln; In Re Taylor, D-275, June 12, 1915, 
sale of water system by Henry L. Bowles to George F. Tavlor; In Re 
Canaan Eleetric Co. D-193, June 30, 1915, sale of electric plant by 
American Woolen Company to Canaan Electric Company; In Ke 
Meredith Electric Light Co. D-273, July 7, 1915, sale of electric 
light and power plant by the Center Harbor Electric Company to 
Meredith Electric Company. 

New Jersey. In Re Wildwood Waterworks Co. June 4, 1915, sale 
of waterworks by Wildwood Waterworks Company to the city of 
Wildwood. 

Ohio. In Re Mahoning County Light Co. No. 304, Jan. 5, 1915, 
sale of steam heating system from the Youngstown Heating Com- 
pany to the Mahoning County Light Company (consolidation) ; In 
Re Payne Home Teleph. Co. No. 429, Feb. 9, 1915, sale of tele- 
phone system by trustees of Payne Home Telephone Company to 
Sarah A. McHenry; In Re Buckeye Pipe Line Co. No. 448, March 
1, 1915, sale of pipe line by the Buckeye Pipe Line Company to the 
River Gas Company (consolidation) ; In Re Ohio State Teleph. Co. 
No. 437, March 4, 1915, sale of telephone system by the Akron 
People’s Telephone Company, to the Ohio State Telephone Com- 
pany (consolidation) ; In Re Farmers Tri County Teleph. Co. No. 
447, March 22, 1915, sale of telephone system by Farmers Tn 
County Telephone Company to receivers of the Central Union Tele- 
phone Company (consolidation) ; In Re Windsor Teleph. Co. No. 
459, April 20, 1915, sale of telephone property by the Jeffereon & 
Warren Telephone Company to the Windsor Telephone Company 
(consolidation) ; In Re Parkman Teleph. Co. No. 445, April 30, 
1915, sale of telephone lines by the Burton Telephone Company to 
the Parkman Telephone Company (consolidation) ; In Re Defiance 
Gas & Electric Co. No. 479, May 1, 1915, sale of undivided half in- 
terest in electric transmission system by the Auglaiza Power Com- 
pany to the Defiance Gas & Electric Company (consolidation) ; In 
Re Valley Light & P. Co. No. 483, May 1, 1915, sale of electric 
light and power plant by the Valley Light & Power Company to 
the Defiance Gas & Electric Company (consolidation) ; In Re Buck- 
eye Pipe Line Co. No. 482, May 4, 1915, sale of telephone poles 
‘by the Buckeye Pipe Line Company to the Central District Tele- 
phone Company; In Re Athens Electric Co. No. 485, May 17, 1915, 
sale of electric lighting system by Francke C. Elliot, trustee to Athens 
Electric Company (consolidation) ; In Re Springfield Gas Co. No. 
511, May 17, 1915, sale of entire issue of its capital stock by 
the Springfield Gas, Coke, & Pipe Line Company to Springfield 
Gas Company; In Re Forgan, No. 491, May 21, 1915, sale of tele- 
phone system by receivers of the New Castle Telephone Company 


to receivers of the Central Union Telephone Company (consolida- 
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tion); In Re Miami Light, Heat, & Power Co. No. 476, May 24, 
1915, sale of electric light and power system by the Miami Light, 
Heat, & Power Company to the Dayton Power & Light Company 
(consolidation) ; In Re Central Dist. Teleph. Co. No. 505, May 25, 
1915, permission granted to the Central District Telephone Com- 
pany to purchase and acquire all the issued and outstanding capital 
stock of the Washington Telephone Company, the Jefferson Tele- 
phone Company, the Belmont Telephone Company, the Union Tele- 
phone Company, the Woodsfield Telephone Company (consolida- 
tion) ; In Re Farmers Teleph. Co. No. 498, June 16, 1915, sale 
of telephone system by the Farmers Telephone Company to the West 
Jefferson Home Telephone Company (consolidation) ; In Re Delphos 
Gas Co. No. 488, June 24, 1915, sale of gas plant by the Delphos 
Gas Company, incorporated 1911, to the Delphos Gas Company, in- 
corporated 1913; In Re Western Ohio R. Co. No. 544, June 30, 
1915, sale of electric generating and railway properties and leases 
thereof by the Western Ohio Railroad Company to the Standard 
Power & Equipment Company and the Western Ohio Railway Com- 
pany (consolidation) ; In Re Montpelier Teleph. Co. No. 540, July 
6, 1915, sale of capital stock of the Montpelier Telephone Company 
to the Bryan Telephone Company; In Re Alverdton Teleph. Co. 
No. 549, July 6, 1915, sale of telephone plant by the Alverdton 
Telephone Company to the Bryan Telephone Company (consolida- 
tion); In Re Ohio Fuel Supply Co. No. 451, July 8, 1915, sale 
of natural gas transmission line by the Northwestern Ohio Natural 
Gas Company to the Ohio Fuel Supply Company (consolidation) ; 
In Re Strasburg Hlectric Co. No. 552, July 8, 1915, sale of electric 
light and power plant by the Strasburg Electric Company to the 
Ohio Service Company (consolidation) ; In Re Oldaker, No. 560, 
July 8, 1915, sale of a telephone exchange by J. 8. Oldaker to C. G. 
Hopkins; In Re Summerfield Gas Co. No. 453, July 9, 1915, sale 
of gas plant by the Summerfield Gas Company to the Noble Fuel 
Supply Company (consolidation) ; In Re Lloyd, No. 566, July 15, 
1915, sale of railway plant, property, and franchises by Horatio G. 
Lloyd et al., to the Stubenville Railway Company; In Re Tri-County 
Teleph. Co. No. 556, July 16, 1915, sale of telephone system by the 
Tri-County Telephone Company to receivers of the Central Union 
Telephone Company (consolidation) ; In Re Ohio Gaslight & Coke 
Co. No. 548, July 20, 1915, sale of electric lighting plant by H. J. 
Sloan et al., to the Ohio Gas, Light, & Coke Company (consolida- 
tion); In Re Fairfield Twp. Mut. Teleph. Co. No. 557, July 20, 
1915, sale of telephone system by Fairfield Township Mutual Tele- 
phone Company to Fairfield Township Telephone Company (con- 
solidation) ; In Re Mutual Electric Co. No. 502, July 21, 1915, 
sale of electric lighting system by Francke C. Elliott, trustee to the 


Mutual Electric Company ceonsoridation) In Re Central Dist. 
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Teleph. Co. No. 569, July 27, 1915, sale of electric wire circuit by 
the Central District Telephone Company to the Maple Grove Tele- 
phone Company; In Re Delphos Electric Light & P. Co. No. 525, 
Aug. 24, 1915, sale of electric lighting plant by the Delphos Elec- 
tric Light & Power Company to the Northwestern Ohio Light Com- 
pany (consolidation); In Re Van Wert Public Service Co. No. 
526, Aug. 24, 1915, sale of electric lighting plant by the Van Wert 
Public Service Company to the Northwestern Ohio Light Company 
(consolidation) ; In Re Cottingham, No. 528, Aug. 24, 1915, sale 
of electric lighting plant by J. W. Cottingham to the Northwestern 
Ohio Light Company (consolidation) ; In Re Cottingham, No. 527, 
Aug. 24, 1915, sale of electric lighting plant by Summer Cot- 
tingham to the Northwestern Ohio Light Company (consolidation) ; 
In Re Urbana Light Co. No. 529, Aug. 24, 1915, sale of electric 
lighting plant by the Urbana Light Company to the Northwestern 
Ohio Light Company (consolidation) ; In Re Roseville Oil & Gas 
Co. No. 599, Sept. 10, 1915, sale of gas properties by the Roseville 
Oil & Gas Company to George P. Wasmuth et al.; In Re Marlatt, 
No. 592, Sept. 11, 1915, sale of telephone pole line by David R. 
Forgan et al., receivers of Central Union Telephone Company, to 
H. E. Marlatt. ~ 

Oklahoma. In Re Oil Belt Terminal R. Co. Cause No. 2239, 
Order No. 901, Feb. 11, 1915, sale of right of way by Oil Belt Ter- 
mina] Railway Company to St. Louis & San Francisco Railroad Com- 
pany. 

Pennsylvania. In Re East Penn Gaslight Co. Application Docket 
No. 189, 1915, May 20, 1915, proposed merger and consolidation of 
East Penn Gaslight Company, Macungie Gas Company, Macungie 
Gas & Fuel Company, Perkiomen Gas & Fuel Company, and the 
Fleetwood Gas & Fuel Company. Approved. 


CALIFORNIA RAILROAD COMMISSION, 


IN. RE HAYWARD WATER COMPANY, 
{Decision No. 2643; Application No. 1747.] 


. Valuation — Abandoned pumping plant used as material yard. 

1. The value of an abandoned pumping plant used by a water com- 
pany as a material yard was allowed in the valuation of the property 
of a company for rate-making purposes, where the company could uot 
supply other storage facilities at less cost. 

Valuation — Unused service connections. 

2. Unused service connections of a water company laid in a street 
before paving at the request of the city should be included in the valus 
tion of the plant for rate-making purposes. 

P.U.R.1915E. 
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Valuation — Indebtedness. 
8. Indebtedness of a company cannot be included in the value of 
ite property for rate-making purposes where the property covered there- 
by has already been included in the valuation. 


Vatuation Going value. 
4. In the valuation of the property of a waterworks company for 
rate-making purposes, the property was valued as a going concern, 
but no separate allowance was made for going value. 


Valuation — Working capital. 

5. Funds necessarily kept out of use for working capital are prop-. 
erly included in the valuation of the property of a water company for 
rate-making purposes, but where the cash balance of the company was 
$43.20 on January 1, 1914, $91.90 on January 1, 1915, and $899.25 on ~ 
June 15, 1915, it was held that the sum of $3,000 was in excess of the 
average working capital withheld from use by the company. 

Return — Water company — Percentage. 

6. A water company was permitted to so increase its rates that 
when the change from a flat-rate to a meter-rate system, as ordered, 
was completed, the return upon its investment under proper manage- 
ment would reasonably be expected to be 8 per cent per annum. 


[July 30, 1915.) 


APpPrpiicaTion to increase water rates; granted upon comple- 
tion of a certain improvement in gervice as ordered; the sum of 
$110,000 fixed as the amount upon which the company should 
be entitled to earn a return. The rates established are set forth 
in the order. 

Appearances: Pillsbury, Madison, and Sutro, by Oscar Sutro, 
for applicant; Frank Mitchell, Jr., for the ‘town of Hayward. 


Loveland, Commissioner:. The application of the Hayward 
Water Company recites that applicant is operating a water system 
for the supply of water for domestic and other purposes in and 
in the vicinity of Hayward, Alameda county, and that the re- 
turns now being received from all consumers are inadequate for 
the payment of running expenses, and establishment of a depre- 
ciation fund, and a return on the investment in the system. 

Under its articles of incorporation the utility company has 
an authorized capitalization of 2,000 shares of common stock 
at $100 par value. The order of the Railroad Commission in 
proceeding under application No. 1175, gave authority for the 
issuance of 1,280 shares of capital stock. There is no peered 
stock and no outstanding indebtedness of any sort. 


It is stated ‘that no ‘dividends have. been paid from the op- 
P.U.R.1915E. 5 
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eration of this property during the five years immediately pre 
ceding the filing of the application. Attached to the applica- 
tion were exhibits setting forth the amounts shown on the books 
of the company, as to earnings and expenditures for the year 
1914 and for the first five months of 1915, and a detailed es- 
timate to the amounts which the officials of the company consider 
necessary for operation of the system during the coming twelve 
months’ period. There is also set forth a tabulation of the flat 
and meter rates now established by the ordinance of the town 
trustees of Hayward, which went into effect January 1, 1909, 
and remain unchanged, and the rates which the company desires 
to have established. The flat rates, or rates for unmetered use 
of water, now in effect are listed in fifty sections. 
Ordinary domestic use rates are as follows: 


Each family of F. perpom ee cvaigaew see 4 canania deduces wee ee teeis $0.65 
Each family of 2 to 4 persone ...... ccc ccrcerccccevcevccccescecs 1.25 
Each family of 5 to 6 persons ........ cer cercccsccccccccceccees 1.55 
Each family of 7 to 8 persons ........-00. eT eer re er re 1.90 


There are the various additional charges customary with this 
form of rate, and higher charges monthly for use in schoolhouses, 
business places, offices, etc., in accordance with the usual em- 
pirical methods of varying such charges. 

Rental, for fire hydrants on 6-inch mains, is placed at $4 per 
month, and on smaller mains at $2.75 per month. Meter rates 
are 30 cents per 100 cubic feet. Water used by the town of Hay- 
ward for sprinkling streets, etc., 1s paid for at the rate of 12} 
cents per 700 gallons, the equivalent of 134 cents per 100 cubic 
feet. The applicant requests an increase of approximately 58 
per cent over the foregoing rates. 

The rate for metered water asked by the applicant is 45 
cents per 100 cubic feet. 

In support of its application for an increase the company 
_ relied upon its statements of account and the estimate of its 
officials in the matter of maintenance and operation expense, 
and upon the Commission’s decision No. 2255, in the application 
of this company to issue ‘stock. That decision uses $101,372 
as the value of the property of this company, presuming the 
transfer then quthorized to have been consummated. The amount 


properly to be received and set aside annually to meet necessary 
P.U.R.1915E. 
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replacement expense is accepted by the company at the figure 
used by the Commission’s engineers when testifying in applica- 
tion No. 1175, and that amount, $3,565, will, therefore, be 
accepted herein. 

[1, 2] Two items of value were questioned at the hearing 
in this application,—the site of abandoned pumping plant, value 
$1,960, and unused service connections, valued at $1,209. It 
was developed in testimony that the former is used us a material 
yard, and that probably the company could not provide other 
facilities at a less cost, and that the services were installed at 
the request of the town authorities, preliminary to paving streets. 
Therefore, these items are properly to be allowed. 

Attorney for applicant claimed that further allowance should 
be made as follows: 


GOIND “VAlUE® 5 o5.i cia wae hedg POS FOS RES eS ERE Nee nites ous $6,000.00 
Organization and legal expense ............00. ig Wesine ate ehacta ais 3,000.00 
Working: caoital. 66:65 d65 ss¢ 5 6 twa Cow aS seis winmee eee reed se 3,000.00 
Indeb ess of San Lorenzo Water Co., assumed ..........-e08 2,000.00 

Total eeeeanreeerepeneeea sos ean@ @orseeoseonseeveeeeosneeoeoeeoeneeoereenr $14,000.00 


[3, 4] The indebtedness of the San Lorenzo Water Company 
ean hardly be considered an addition to value, particularly as 
all property items were included in the estimates discussed in 
decision No. 2255, before referred to. In the hearing of ap 
plication No. 1175, Mr. Dillman, engineer for the water com- 
pany, claimed there should be a going concern value of $20,000. 
In the present application, going concern value of $6,000 is asked 
for. There have been decisions of courts which have recognized 
going value, and, the latest decisions seem to favor valuing a 
utility as it is found without a specified separate finding as to 
going value,—that is what I have endeavored to do in this case. 

[5] Organization and legal expense is, to a large extent, 
covered by the overhead allowances included in engineers’ es- 
timates. Working capital, however, to such an extent as it is 
found necessary to keep funds out of use, should be provided for, 
and will be given consideration in recommending rates to be 
established. It is to be noted that exhibits A and B, attached to 
the application, skow that on January 1, 1914, there was a casb 
balance of $43.20, on January 1, 1915, $91.90, and on June 1, 


1915, $899.85. It therefore appears that $3,000 is somewhat 
P.U.R.1915E. 
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in excess of the average working capital withheld from use by 
the company. I find the amount upon which the consumers 
of this utility should pay returns to be $110,000. 

In the determination of reasonable maintenance and operation 
expense of this system, the Commission has available the exhibits 
of applicant, before referred to, an analysis of operating ex- 
penses for years 1913 and 1914, and a statement of operating 
expenses and revenues for several years, including and preceding 
1913, prepared by the Commission’s auditing department, and 
the estimate of the Commission’s hydraulic engineer. There 
is a considerable variance in the amounts set forth in the various 
statements of the actual past expenditures. The expense of 
1913 was $15,053, and of 1914, $13,260, according to Mr. R. 
A. Pabst, who prepared one of the auditor’s exhibits. The ex- 
hibits accompanying the application show the expense for 1914 to 
have been $14,255. In each of these the rental payment for the 
plant has been eliminated, as has, from the company’s state- 
ment for 1914, account of back rent, amounting to $2,000, and 
back taxes, amounting to $449. Rental payment, or as Mr. 
Pabst classes it, lease of system and interest on deferred pay- 
ments, is stated by him for 1913, $3,310.35, and for 1914, 
$3,310.46, while the company in its application states the pay- 
ment for 1914 to have been $3,150. This, however, is of no im- 
portance as a measure of proper future returns, the property now 
having been transferred from the San Lorenzo Water Company to 
the Hayward Water Company. 

The company’s statement of expense for the first five months 
of 1915 totals $6,763.35, of which $1,312.50 is payment for 
“lease of other plant,” leaving the comparable amount $5,450.85. 
The Commission’s hydraulic engineer presented an estimate 
totaling $16,075, which he considered properly applicable should 
the company not change its form of rates from a flat to a metered 
_ basis, while the company claimed as the amount that should be 
allowed, $20,482.21. This, apparently, the company considered 
justified in part by its statement that disbursements in 1914 
amounted to nearly an equal sum, but neglected to call attentiov 
to the fact set forth above, that the items of rent, back rent and 
back taxes, totaling $5,599, cannot be considered the operating 


expense likely to recur each year under the present ownership. 
P.U.R.1915E. 
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The estimate of the company, being 60 greatly in axcess of the 
actual expense that has been incurred in the past, makes it 
unnecessary to give it detailed consideration. 

The greatest difference hetween this estimate and that of the 
Commission’s engineers is in the matter of repairs and general 
‘expense. For repairs, in the estimate presented by Mr. R. W. 
Hawley for the Commission’s engineering department, is allowed 
$1,000, while the company claimed $2,702. The average of 
- several recent years is somewhat under $1,000, and it therefore 
seems unnecessary to provide any greater sum, particularly, if 
an allowance is made for an adequate depreciation fund. Mr. 
Hawley estimates $5,600 for general operating expense, as against 
$8,406, which the company states it requires. Comparable 
amounts expended in 1913. and 1914, respectively, are $2,550 
and $4,048. 

The company insists that it now must provide for: 


Abosbeas OU CE TERT TET Te eT TR er ree e $200.00 per month 

Secretary eeccce COOCHC CORE OOE Ere eer aes recereereree®e 100.00 per month 
TAGE) TOCAINGE | os veo diss c:0 Sooo wee eee oes aes saw eee 50.00 per month 
Consulting engineer .........cceeccesccvccccscccvee 100.00 per month 

Mr. Hawley provides: 

Manager and superintendent ............+..sseeeee $1,200.00 per annum 
Legal and engineering retainers ..........cccscecees 1,200.00 per annum 
Directors’ fees .....cceccccscccccsercceccccrcccseces 150.00 per annum 
Commercial expense ....... loa-cie Sine 6S alee eGo Nie'beo< 1,200.00 per annum 


The last two items provided by Mr. Hawley are not provided 
for by the company in their estimate. With the limited opera- 
tions of this company it does not seem necessary to provide for 
a separate office in San Francisco, as has been requested, and 
compared with the many other similar concerns whose affairs 
have come before this Commission for consideration, it appears 
that the amounts provided for in maintenance and operation, 
by the Commission’s engineers, are liberal. 

An estimate was also presented purporting to show that if 
meters were installed on all services, the increased cost per an- 
num would be $1,200, and the parallel decrease in cost, due to 
the reduction in the water pumped, would be $1,735. This 
reduction includes the reduction in force, by eliminating one 
man at the pumping plant. The company objected strenuously, 


and while admitting that the amount of water pumped would be 
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decidedly decreased, and that great improvement in service 
would be gained thereby, refused to admit that there would be 
any less expense in operating the system. 

Records in the testimony show that about 26,000,000 cubic feet 
of water was pumped during 1914, and the company does not 
attack the estimate of the Commission’s engineer, that there will 
be a reduction in ‘:pumpage of some 11,000,000 cubic feet, or 
about 42 per cent reduction. It does not appear unreasonable to 
presume that one of the three men now employed would, under . 
such conditions, be unnecessary, and that an estimated reduction 
of one quarter the fuel and supplies and repairs at the pumping 
plant is liberal to the utility. 

It appears reasonable to presume that if rates are so established 
as to properly allow for operation of the system under present 
conditions, that the same rates would be adequate with meters 
installed, and the water actually paid for by measurement. It 
has been found that where water is pumped, or otherwise causes 
expense directly proportional to the amount consumed, that flat 
rates are entirely unjust and unsatisfactory. This is true as 
regards the relation of consumer and utility, but even more is 
it apparent as between the various consumers. The man who 
conserves the supply very possibly is being penalized instead of 
being rewarded. 

Immediately preceding hearing in this matter, the complaint 
of the town of Hayward against the San Lorenzo Water Company 
(Hayward Water Company), was given hearing, and reference to 
the decision in that matter is made hereby. It was clearly estab- 
lished in that proceeding that a number of consumers are often 
without water during the summer months, and that pressure and 
carrying capacity of the mains has been found at times inadequate 
for proper fire protection. The company claims that this is due 
to the excessive periodical use by the consumers when under no 
restraint. In the hearing of this application, the Hayward Water 
Company evinced not only a desire, but the intention, of metering 
this system as rapidly as possible. In view of that fact, I shall 
recommend that the present flat rates remain in effect pending the 
metering of the system. 

The records appear to show that ther2 will necessarily be 


some increase in the aggregate returns to provide for the adequate 
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service which will undoubtedly be demanded of ‘this eompany, 
and..I, will endeavor to establish: sueh qa rate for measured water 
as will be just and equitable: The trial rate used’ by the Com- 
mission’s engineers,.and presented in testimouy, applied: upon 
the estimated total use of 15,000,000 cubic feet, apparently 
would provide a return of about $34,000, whereas $20,000 is 
sufficient to provide for maintenance and operation and depre- 
ciation. The remaining $14,000 at 7 per cent would provide an 
investment of $200,000. The rate herein established is some- 
_ what lower, and applying this rate against the estimate in testi- 
mony of amounts of water that will be used, it seems assured that 
the gross annual return will be $30,000, approximately. 

In the decision in case No. 445, the Hayward Water Company 
is directed to make certain improvements in its installation, and 
to install meters for its consumers with due diligence. It is 
thought that the installation of a 6-inch main pipe line on C 
street between Third and Fifth streets, and a 4-inch main pipe 
line on C street between Fifth and Sixth streets, will correct the 
inefficiency in the service of the company now complained of, 
and the company is given sixty days within which time to make 
such installation. The rates herein provided will therefore be- 
come effective upon the completion of the installation of the 
6-inch and the 4inch mains on C street, as provided in the 
decision in Case 445, supra. 

[6] From the records and testimony, it appears that the com- 
pany has in the past, and may reasonably have expected in the 
future, to realize a gross annual income of about $20,000. The 
company claims that this means an absolute deficit or failure to 
pay operating expenses. The Commission believes that some 
economies in operation, as set forth herein, may be put into effect, 
and that, with the metering of the system and the reduction of 
expenses suggested by the Commission herein, the rates herein 
provided will increase the annual income by about $10,000, which 
will enable it to pay operating expenses, provide a reasonable sum 
for depreciation, and realize a fair return upon its investment 
of 8 per cent per annum. 

Attention is called to the fact that this order provides for al- 
most an entire change from a rate based upon the extent of the 


consumer’s family, premises, buildings, etc., to a rate by measur- 
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ing of the water used, and that therefore the result is problematic. 
If the rate be found to provide results deviating largely, there 
must, of course, be a future revision. 

I recommend the following form of order: 


ORDER 


Hayward Water Company having made application to increase 
its rates, and a public hearing having been conducted in the 
matter, and the Commission being fully informed in the premises, 
it is hereby found as a fact that the present rates are unjust and 
inequitable, and that the rates set forth in the following order 
are just and equitable rates, and basing this order upon the fore- 
going finding of fact and the further findings of fact set out in 
the opinion preceding this order,— 

It is hereby ordered that the rates to be charged by the Hay- 
_ ward Water Company shall be as follows: 


General use—monthly. 


Minimum payment for first 300 cu. ft. .......ee00: $1.00 
Payment for use between 300 cu. ft. and 5 tae cu. ft. .25 per 100 en. ft 
Payment for all use in excess of 5,000 feet ........ -15 per 100 cu. ft. 


Flat rates, as now legally established on file with the Commission. 
Public use. 


Street sprinkling and sewer flushing .............. $0.15 per 100 cu. ft. 
me service—for number of hydrants in service July 

jf DOLE Gigs tae bee eeeed err sinse oa eiaiwiese os 200.00 per month 
Additional hydrants ........--..06 ooerconscnece 1.00 per month 


All other public use at general rates. 


The foregoing opinion and order are hereby approved and 
ordered filed as the opinion and order of the Railroad Commis 
sion of the State of California. 


Note.—In Hayward v. San Lorenzo Water Co. Decision No. 2635, 
Case No. 445, decided by the California Railroad Commission, July 
24, 1915, and referred to in the opinion of the above case, the water 
company was ordered to install a meter system, and certain larger 
and additional pipes, to secure a more adequate service to the city 


and to its inhabitants, 
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IN RE GREAT WESTERN POWER COMPANY. 
[Decision No. 2652; Application No. 1767.] 


Monopoly and competition— Admiasion to occupied field — Insuffi- 
ctency of plant of occupying company. 

An electric company not able to construct a sufficiently large in- 
stallation to furnish power required in its territory will not be protected 
against the entrance into the field, of another company able to supply 
euch service, 

[August 2, 1915.} 


Arpiication for an order preliminary to the issnance of a cer- 
tificate of public convenience and necessity for the exercise of 
certain rights under a franchise to be granted applicant by the 
- County of Plumas and for a certificate of public convenience and 
necessity for the construction of a certain electrie power line in 
the County of Plumas; granted. 

Appearances: Ohaffee Hall for Great Western Power Com- 
pany ; Curtiss Hillyer for Plumas Light & Power Company. 


Devlin, Commissioner: This is an application by Great West- 
ern Power Company for an order preliminary to the issue of a 
certificate of public convenience and necessity for the exercise 
of certain rights under a franchise to be hereafter granted by the 
county of Plumas, and for a certificate of public convenience and 
necessity for the construction of an electric power line in Plumas 
county. 

This is an application in effect for a preliminary order, author- 
izing Great Western Power Company to construct a 22,000-volt 
transmission line from Big Meadows to Engels Copper Mining 
Company mine in Plumas county, and for authority to sell elec- 
tric energy to Engels Copper Mining Company, under a franchise 
to be hereafter granted by Plumas county. 

In 1911 applicant constructed a hydroelectric plant, with an 
installed capacity of 800-horse power at Butte Valley, Plumas 
county. The capacity of the plant may be increased to 1,500- 
horse power. The plant was constructed to generate electric 


energy used in connection with the construction of the dam at Big 
P.U.R.1915E, 
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Meadows. Between the dam and the Butte Valley plant, a 
distance of 6 miles, applicant has constructed a three-phase trans- 
mission line. Since the completion of the Big Meadows dam 
the Butte Valley plant has not been operated, except for the pur- 
pose of lighting a few dwellings at the dam, It is now proposed 
to operate this plant and sell the electric energy to Engels Copper 
Mining Company, according to the terms of a contract dated 
July 1, 1915. 

Great Western Power Company has no transmission line be- 
tween the Big Meadows dam and the mine owned by Engels 
Copper Mining Company. The distance between the two is 
approximately 30 miles. The cost of constructing the line is 
estimated at $40,000. 

Under the terms of the contract dated July 1, 1915, Great 
Western Power Company has forty days within which to com- 
plete the line. 

Engels Copper Mining Company has agreed to purchase and 
pay for a minimum of 450-horse power. The power company has 
given an option to the mining company to purchase an additional 
600-horse power on or before January 1, 1916. Upon giving 
ninety days’ notice, the power company agrees to supply the min- 
ing company with a maximum of 1,500-horse power. 

On July 7, 1915, Great Western Power Company applied to 
the board of supervisors of Plumas county for a franchise to 
construct, operate, and maintain electrical transmission and 
distribution lines along and across the public highways of Plumas 
county. The franchise applied for is to be sold to the highest 
bidder on September 8, 1915. It is, of course, apparent that 
until applicant has obtained a franchise, no final order can be 
issued in this proceeding. Morever, any order which may be 
issued at this time is only preliminary and conditioned upon the 
approval of the franchise to be obtained by Great Western Power 
Company from Plumas county. 

The granting of this application is opposed by Plumas Light 
& Power Company. This company owns a 40-horse power electric 
plant located at Greenville. It serves the towns of Greenville, 
Crescent Mills, Taylorsville, the Indian school, and some of the 
intervening territory, all in Plumas county. Its plant is at 


present-operated at its full capacity. - 
P.U.R.1915E. 
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Plumas Light & Power Company proposes to enlarge its plant. 
In its report, marked exhibit “A,’’ it reports the cost of installing 
a 750-horse power plant at $49,120.17. The cost of installing 
this plant includes the cost of a 18,200 volt transmission line 
from the proposed power plant to the mine of Engels. Copper 
Mining Company. Engineer for protestant estimated that it 
would require three months, after the delivery of the material, 
to construct the plant. Applicant, on the other hand, reports 
that it can eonstruet the proposed transmission line within thirty 
days. A representative of the Engels Copper Mining Company 
testified that it employed 150 men; that its needs for power were 
urgent, and that, unless it could be secured within a sbort time, 
the company would have to-enlarge ita.steam or gas engine plant. 

It is important in this proceeding to consider the position of 
Plumas Light & Power Company. This company and its pred- 
ecessor, Indian Valley Light & Power Company, has at various 
times appeared before the Commission for Baan to iasue 
stocks and bonds. 

On March 3, 1915, this Commission in decision No. 2192 
denied without prejudice the application of Plumas Light & 
Power Company for authority to issue $52,000 face value of 
bonds. In passing on this application, the Commission said: 
There are two elements in this general situation,’which appear to 
render it unwise to authorize at this time the bond issue as ap- 
plied for. The first difficulty is the pending litigation over the 
water rights claimed by Round Valley Water Company. The 
lease of Plumas Light & Power Company of these properties 
gives it the option of purchase, but I believe it of doubtful wis- 
dom for this applicant to proceed with the construction of a 
hydroelectric plant, with titles in controversy, as in this instance, 
and particularly when we are informed that a decision may soon 
be expected in this matter; The second element in this situation 
to which I have referred relates to the determination of which is 
the more feasible of two plans for the Plumas Light & Power 
Company to pursue.. It.may, as it here proposes, construct its 
own hydroelectric plant, and serve the territory which it has 
mapped out for itself. It may be possible also for this company 
to construct a transmission line from Greenyille to Big Meadows, 


as it proposed in application No. 1186, to connect with the oe 
P.U.R.1915E. 
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Western Power Company. From the evidence at hand, I am not 
satisfied that the plan herein proposed is the more practical and 
beneficial from all points of view. 

Plumas Light & Power Company reports that the litigation 
referred to in the former opinion of the Commission had been 
decided in favor of Mr. Bidwell of Round Valley Water 
Company, but that a motion for a new trial has been filed. Both 
plaintiff and defendant have agreed to dismiss the litigation, 
provided this application of Great Western Power Company is 
denied. The litigation being adjusted, protestant hopes to find 
a ready market for its bonds if authorized by this Commission. 
Assuming that such were the case, it would require several weeks 
before the protestant could begin construction work upon its 
proposed 750-horse power plant. 

According to the contract between Great Western Power Com- 
pany and Engels Copper Mining Company, the latter has agreed 
to pay for a minimum of 450-horse power. The power company 
has obligated itself to furnish a maximum of 1,500-horse power. 
Assuming that protestant were able to finance the construction of 
its proposed plant, it is by no means certain that the plant would 
have a sufficiently large installation to furnish the power re 
quired by Engels Copper Mining Company, the towns of Taylors 
ville, Crescent Mills, Greenville, and adjacent territory, includ- 
ing Indian Valley. It is, of course, self-evident that a public 
utility cannot expect this Commission to protect it in its terri- 
tory, unless such public utility can demonstrate that it is or 
will be able to give adequate and sufficient service at reasonable 
rates to that territory. 

I find no logical reason why Great Western Power Company 
should not be permitted to construct the proposed transmission 
line and sell electric energy to Engels Copper Mining Company. 
Before supplying any other consumer in Plumas county with elec 
tric energy, Great Western Power Company shall obtain a sup 
plemental order from this Commission. 

In this proceeding, Great Western Power Company has asked 
for authority merely to serve Engels Copper Mining Company. 
The approval herein given, therefore, has in contemplation a final 
order which would permit Great Western Power Company to 


sell electric energy, under the terms of the proposed Plumas 
P.U.R.1915E. 
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county franchise, to the Engels Copper Mining Company only. 
If Great Western Power Company should subsequently desire 
to take on additional consumers in Plumas county, it will be 
necessary to make a separate application therefor. The effect, 
therefore, as far as this proceeding is concerned, will be a pre- 
liminary order granting authority to Great Western Power Com- 
pany to serve Engels Copper Mining Company. This portion 
of Plumas county is not now served by Plumas Light & Power 
Company. 


Note.—Franchises and permits, certificates of public conven- 
ience and necessity, and orders relating to the extension of 
facilities. ; 

1. Franchises and permtts, creation. 
Electric transmission lines and poles. 


Franchises were granted to build and operate transmission lines 
in the following cases: | 

Towa. Centerville Light & P. Co. v. Appanoose County, Docket 
E-158, June 4, 1915, franchise for twenty-five years to Centerville 
Light & Traction Company for a line in Appanoose county be- 
tween Centerville and Cincinnati and between Centerville and Ex- 
line, along public highways and over certain private property, to- 
gether with the right of eminent domain where necessary to acquire 
the right of way. 

Dodge’s Point Transp. Co. v. Cerro Gordo County, Docket E-154, 
May 11, 1915, franchise for twenty years to Dodge’s Point Trans- 
portation Company for a line in Cerro Gordo county between Clear 
Lake and Dodge’s Point Park. 

Eastern Iowa Electric Co. v. Dubuque County, Docket E-152, July 
30, 1915, franchise for twenty-five years to Eastern Iowa Electric 
Company for a line in Dubuque county between Dubuque and Dyers- 
ville, along public highways and over certain private property, to- 
gether with the right of eminent domain where necessary to acquire 
the right of way. 

Eaton v. Decatur County, Docket E-155, May 11, 1915, franchise 
for twenty years to O. F. Eaton for lines in Decatur county between 
a certain point on a public highway to Weldon, and between another 
point and Van Wert. 

Elwood v. Howard & Chickasaw County, Docket E-163, July 30, 
1915, franchises for twenty-five years to town of Alta Vista for a 


line between Alta Vista, Chickasaw county, to Elma, Howard 
county. 
P.U.R.1915F. 
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North Star Electric Co. v. Storéy County, File E-161, July 30, 
1915, franchise for twenty-five years to North Star Electric Company 
for a line in Storey county between Ames and the residence of George 
Meyers along public highways and over private property, together 
with the right of eminent domain where necessary to acquire the 
right of way. 

Peterson Power & Mill. Co. v. Clay County, Docket E-160, June 
12, 1915, franchise for twenty years for a line in Clay county be- 
tween a certain point on a public highway and Everly, and between 
certain other described points on public highways. 

Steinhauer v. Carroll County Docket E-150, March 19, 1915, 
franchise for twenty-five years to G. O. Steinhauer for a line in Car- 
roll cqunty between West Side and Arcadia, 

Vermont. In Re Hardwich, No. 326, Feb. 10, 1915, a permit was 
granted to the village of Hardwieh to erect poles along the public 
highway from Hardwich through Woodbury to South Woodbury 
and Sabin Pond, conditioned that a franchise to s0 occupy the high- 
way be obtained from town selectmen. , 


Telephones. 


Minnesota. In Re Tri State Teleph. & Teleg. Co. Aug. 18, 1915, 
an indeterminate permit was granted to the Tri State Telephone & 
Telegraph Company to operate a local telephone exchange in Thief 
River Falls. 


Water. 


Indiana. In Re Topeka Water Co. No. 1704, Aug. 11, 1915, a 
franchise contract between the town of Topeka and the Topeka 
Water Company was approved, granting the right to the utility for 
a term of twenty-five years to construct and operate a waterworks 
system in the city, and to lay mains in the streets, and requiring the 
installation of a certain number of fire hydrants for which the city 
is to pay a specified annual rental. 


Surrender. 


Indiana. Franchises were surrendered in the following cases pur- 
suant to Laws of 1913, chap. 76, § 101, in order that the utilities 
might receive in lieu thereof, by operation of ews indeterminate 
permits. 

In Re Castes Electric Co. No. 1294, Feb. 12, 1915, a franchise 
granted to A. M. Searles bv town of Cayuga, surrendered by Cayuga 
Electric Company, assignee. 

_ In Re Fuel Gas Co. No. 1355, March 4, 1915, a franchise granted 
to Fuel Gas Company by town of Hope. 

In Re Indiana Utilities Co. No. 964, Feb. 27, 1915, an electric 


light franchise granted to J. Edward Waugh } by town of Angola, 8 
P.U.R.1915E. 
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street railway franchise granted to Angola Railway & Power Com- 
pany by town of Angola; waterworks and electric light franchises 
granted to William J. Vesey by town of Waterloo; and an electric 
light franchise granted to E. J. Condon and others by town of Hud- 
son—were all surrendered by Indiana Utilities Company, assignee. 

In Re Pern Heating Co. No. 1080, April 23, 1915, a franchise 
granted to Peru Heating Company by city of Peru. 

In Re Roachdale Electric Light & P. Co. No. 1256, Feb. 6, 1915, 
a franchise granted to Roachdale Electric Light & Power Company 
by town of Roachdale. 

In Re Sullivan County Electric Co. No. 1279, Feb. 19, 1915, a 
franchise granted to Sullivan County Electric Company by city of 
Sullivan. 


2. Certificates of public convenience and necessity. 
Certificates were granted in the following cases: 
Electric light, heat, and power systems and transmission lines. 


Idaho. In Re Utah Power & Light Co. Case No. F-81, Order 
No. 220; Case No, F-81, Order No. 221; Case No. F-81, Order No. 
222 ;—all of April 14, 1915, to construct and operate distribution 
systems and service connections for the distribution and delivery 
of electricity for light, heat, and power in Parker, Fremont county, 
Meran, Jefferson county, and Ucon, Bonneville county. 

Illinois. In Re Central Illinois Electric Co. No. 3941, July 8, 
1915, to construct and operate a distributing system in Argenta. 

In Re Central Illinois Electric Co. No. 3939, July 8, 1915, to 
construct and operate a distributing system in Mechanicsburg, and 
a transmission line from Mechanicsburg Junction to Mechanics- 
burg. 

In Re Central Illinois Public Service Co. No. 3919, July 22, 
1915, to construct and operate distributing system in Adair, and a 
transmission line from Table Grove to Adair. 

Ex parte Central Illinois Public Service Co. No. 3889, June 17, 
1915, to construct a transmission line through and a distribution sys- 
tem in Bayliss, Pike county. 

In Re Central Illinois Public Service Co. No.:4158, September 9 
1915, to construct a transmission line from Charleston to Ashmore 
for the purpose of serving Ashmore, Kansas, and Westfield. 

In Re Central Dinois Public Service Co. No. 4038, Aug. 19, 
1915, to construet and operate distribution systems in Hayes and 
Pesotum, and a transmission line from Tuscola to Tolono, for the 
purpose of serving Hayes, Pesotum, and Tolono. 

In Re Central Illinois Public Service Co. No. 4037, Aug. 19, 1915, 
to construct a distribution system in New Salem. 


In Re Central Illinois i Co. No. 3658, April 22, 1915, 
P.U.R.1915E. 
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to construct an electric transmission line from Pekin to a point of 
connection with the transmission line of the Rocky Ford Drainage 
District for the purpose of furnishing power to said drainage dis- 
trict and other customers along the line. 

In Re Central Illinois Light Co. No. 3740, April 22, 1915, to con- 
struct a single phase transmission line in Salem township, Knox 
county, for the purpose of serving the Maquon single phase trans- 
mission line from one phase of the three phase Peoria-Elmwood . 
transmission line without transmitting through Yates City. 

In Re Cobden Light & P. Co. No. 3251, May 6, 1915, to construct 
and operate a plant in Cobden. 

In Re Economy Electric Light & P. Co. No. 3709, June 11, 
1915, to construct and operate a light, heat, and power plant ip 
Blandenaville and vicinity. 

In Re Elizabeth Light & P. Co. No. 3892, July 8, 1915, to con- 
struct and operate a distribution system in Elizabeth, Jo Daviss 
county, and a transmission line from North Hanover to Elizabeth. 

In .Re Galva Electric Light Co. No. 4015, Aug. 19, 1915, to con- 
struct and operate a transmission line between Oneida and Wataga. 

In Re Hoylton Electric Light Co. No. 3631, April 11, 1915, to 
construct and operate an electrical distribution system in Hovlton 
and a transmission line from said village to a point of connection 
with a transmission line of the Nashville Electric Light Company 
at Hugely northward about 5 miles. 

In Re Illinois Northern Utilities Co. No. 3765, June 3, 1915, to 
construct a transmission line in McHenry county from Harvard to 
Marengo to connect at Marengo with a line operated from Belvidere 
through Marengo, in order to adequately serve existing business in 
Harvard, Cappon, and Chemung, which the Harvard plant is un- 
able to do. 

In Re Illinois Northern Utilities Co. No. 3266, April 8, 1915, to 
construct an electric transmission line from a leased hydroelectric 
plant owned by the Rock River Light & Power Company at Ster- 
ling through said city to connect with @ transmission net work in the 
towns of Dixon, Freeport, Polo, Amboy, Prophetstown, Tampica, 
and Morrison, in order to render the leased power available for use 
in said towns. 

In Re Rankin Electric Light Co. No. 3610, April 9, 1915, to fur- 
nish electricity from a plant at the village of Rankin to the village 
of Rankin and East Lynn and their inhabitants. 

Ex Parte Seymour & W. Heat, Light & Power Co. No. 3896, 
June 30, 1915, to construct and operate distribution systems in White 
Heath, Piatt county, and Seymour, Champaign county, and a trans- 
mission line from Bondville, Champaign county, to Seymour. 

In Re Springfield Gas & Electric Co. No. 3874, June 17, 1915, 
to construct and operate a distribution system in Rochester and a 


transmission line from an existing line to Rochester. 
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In Re W. J. Wright Co. No. 3769, May 6, 1915, to construct and 
operate a lighting plant in Dongola. 

New Hampshire. In Re Van Auben, D-280, Order No. 448, 
July 8, 1915, to operate a lighting plant in the western part of the 
village of Campton. 

In Re Conway Electric Light & P. Co. D-175, Order No. 640, 
September 1, 1915, to operate an electric utility in part of the town 
of Conway. 

Wyoming. In Re Baggs, No. 6, July 27, 1915, to construct and 
operate a municipal electric light and water system in Baggs. 


Electric Ratlroads. 


California. In Re Monterey & P. G. R. Co. Application No. 
1687, Decision No. 2424, May 26, 1915, to construct and operate a 
railroad in the cities of Monterey and Pacific Grove. 

Illtnots. In Re Freeport R. & Light Co. No. 3727, June 3, 1915, 
to construct a street railway in the city of Freeport. 

In Re Illinois Northern Utilities Co. No. 3480, May 6, 1915, to 
construct and operate a street railway in Dixon and extending be- 
yond said city upon the Hazelwood Road. 

In Re Evanston R. Co. No. 3891, June 3, 1915, to construct suit- 
able terminal facilities with waiting rooms at Howard street, Evans- 
ton. 

Illinois. In Re Western United Gas & Electric Co. No. 3986. 
Aug. 19, 1915, to construct and operate a 828 distribution system in 
Ardmore. 

Iilinots. In Re Illinois Pipe Line Co. No. 4025, July 22, 1915, 
to conduct the business of transporting crude petroleum and water, 
by means of a pipe line running from Wood river through Martins- 
ville to and beyond the Indiana-Illinois state line, and by means 
of gathering or feeder lines in the state. 

Massachusetts. In Re Brockton Gaslight Co. June 10, 1915, to 
manufacture and sell gas in Stoughton. 

In Re Plymouth Gaslight Co. July 2, 1915, to manufacture and 
sell gas in Plymouth. 


Ratlroads. 


Illinois. In Re Calhoun County R. Co. No. 3926, July 8, 1915, 
to construct and operate a standard gauge railway from Pearl Sta- 
tion on the Chicago & Alton Railroad, Pike county, to Kampsville, 
Calhoun county. 

In Re Caseyville RB. Co. No. 8895, June 8, 1815, to construct and 
operate a narrow gauge railway in St. Clair county, with the option 
to change to a standard gauge, from a point on the Caseyville-Edge- 
mont road to East St. Louis | 

In Re Herrin Northern R. Co. No. 3713, April 22, 1915, to con-' 
P.U.R.1915E. 
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struct and operate a railroad 1.1 miles in length near Freeman, Wil- 
liamson county, for the purpose of hauling freight to and from the 
Possum Ridge Mine. 


Shipping. 


Iilinots. In Re West Shore 8S. S. Co. No. 387%, June 3, 1913, 
to conduct the business of the transportation of persons on the water 
of Lake Michigan between Lincoln Park and Jackson Park in the 
city of Chicago and intermediate points. 


Telephones. 


Illinots. In Re Beason Teleph. Co. No. 3807, May 20, 1915, to 
construct and operate a telephone exchange in Beason, Logan County, 
and lines in the immediate vicinity. 

In Re Christian County Teleph. Co. No. 3723, June 23, 1915, to 
construct and. operate a telephone system in Bulpitt, ‘Christian 
county. 

In Re Christian County Teleph. Co. No. 3721, June 3, 1915, to 
construct and operate a telephone system in Humphreys, Christian 
county. 

In Re Christian County Teleph. Co. No. 3722, Aug. 19, 1915, to 
construct and operate a telephone system in J eiseyville, Christian 
county. 

In Re Perry County Teleph. Co. No. 3781, July 1, 1915, to con- 
struct and operate a telaphone system in Pinchneyville, Christian 
county, and its vicinity. 

New Hampshire. In Re Glen Teleph. Co. D-259, Order No. 
456, August 3, 1915, to conduct a telephone business in the towns of 
Bartlett and Jackson. 

In Re Perkins, D-284, Order No. 453, July 22, 1915, to construct 
a telephone business in Danbury. 

Wyoming. In Re Government Valley Co-op. Teleph. Co. No. 5, 
Aug. 10, 1915, to construct and operate a rural telephone line from 
Sundance to Farrall. 

In Re Rock Ford Rural Teleph. Co. No. 1, July 24, 1915, to con- 


struct and operate a rural telephone line from Sundance to Beulah, 
with a branch line on the Rifle Pitt Divide extending to Buelah. 
Warehouses. 


Illinois. In Re Central Elevator Co. No. 4064, July 23, 1915, 
to operate a class “A” warehouse for the storage of grain and flax- 
seed at One Hundred and Second street and the Calumet river in 
the city of Chicago. 

In Re Central Illinois Grain Co. No. 3748, May 20, 1915, to 
operate a class “B? warehouse for the storage of grain at the North- 
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west corner of Fifteenth street and Ridgely avenue in the city of 
Springfield. —— 

In Re Federal Warehouse Co. No. 3678, April 8, 1915, to con- 
struct and operate a warehouse for the storage of goods at the 
southwest corner of Adams and Oak streets in the city of Peoria. 

In Re Peterson Express & Van Co. No. 4144, Sept. 9, 1915, to 
operate a warehouse for the storage of household goods and other 
personal property at 1011 and 1013 Fifty-fifth street in Chicago. 

In Re Security Elevator Co. No. 3949, June 30, 1915, to oper- 
ate a warehouse for the storage and transfer of grain on the Southern 
railroad near Fourteenth and Nectar streets in the city of East St. 
Louis. a 

In Re Springfield Warehouse Co. No. 3852, Aug. 19, 1915, to 
operate a warehouse for the storage of goods other than grain at 
Tenth street and South Grand avenue in the city of Springfield. 


Water. 


California. In Re Walnut Grove Waterworks, Application No. 
1469, Decision No. 2380, May 10, 1915, to construct and operate 
a plant to supply water for domestic and irrigation purposes in a 
portion of Los Angeles county. 

Idaho. In Re Campbell, Case No. F-84, Order No. 229, May 27, 
1915, to construct a water system in the town of Lava Hot Springs, 
otherwise known as Hall City, Bannock county. 

In Re McMillan & McRea, Case No. F-92, Order No. 257, July 
30, 1915, to construct a water system in Rogerson, Twin Falls 
county. : : 

In Re Pocatello Realty & Invest. Co. Case No. F-90, Order No. 
256, July 30, 1915, to construct a water system in the town of North 
Pocatello and adjoining lands. 

Iltinots. In Re Illinois Light & P. Co. No. 8479, May 20, 1915, 
to construct and operate a dam and hydroelectric power plant with 
a toll bridge in connection therewith across the Kankakee river at a 
point in township thirty-two in Will county. 

Certificates were refused in the following cases: 


Railroads. 


California. In Re Bay Shore R. Co.. Application No. 1230, De- 
cision No. 2052, Jan. 8, 1915, application was dismissed at the re- 
quest of the applicant. 


Telephones. 


Indiana, In Re Avilla Mut. Teleph. Co. v. Western U. Teleg. 
Co. No. 226, March 5, 1915, there was no necessity for an additional 
telephone franchise in Avilla, where the petitioner purchased the 
plant of an existing company pending the hearing. 
PU.RI915E. 
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Warehouses. 


North Dakota. In Re Judge v. Chicago, M, & St. P. R. Co. F-20°. 
May 28, 1915, the Commission held, upon application to it to desig- 
nate a site for a grain elevator at Armour, that the public welfare 
would not be advanced by the construction of an additional elevator, 
considering that one elevator was closed, that another had been torn 
down, and that the remaining elevators were sufficient to handle the 
grain at that station. 


3. Extenstons, 
Extensions were ordered or authorized in the following cases: 
Electric light. 


New Hampshire. In Re Warren Water & Light Co. D-268, Or- 
der No. 447, authorized to extend the service line from Warren to 
Wentworth. 

New York. In Re Middleville Electric Light Co. Case No. 4889, 
No. 211, May 25, 1915, authorized to extend the service line from 
Middleville to the Herkimer County Home. 


Gas. 


California. Smott v. Pacific Gas & Electric Co. Case No. 790, 
June 4, 1915, it was held that a gas utility would not be required 
to extend its mains the whole length of a partly ungraded and un- 
improved street, but only so far as the grade had been established, 
where it was questionable whether the extension would net a reason- 
able return on the investment. 


Ratlroads. 


Connecticut. In Re Bridgeport, Docket No. 1526, April 23, 1915, 
the New York, New Haven, & Hartford Railroad Company was 
authorized to construct a side track for switching purposes only, 
upon and across Barnum avenue in Bridgeport, for the use of the 
Union Metallic Cartridge Company. 

In Re Connecticut Co. Docket No. 1520, April 20, 1915, author- 
ized to construct a single track extension in Bridgeport on Boston 
avenue from Hallett street to Central avenue, and a turnout at 
Hallett street; also to reconstruct its existing single track for a 
distance of 150 feet at Hallett street. 

Minnesota. American Iron & Supply Co. v. Great Northern R. 
Co. A-1691, July 2%, 1915, the company was authorized to construct 
a spur track at yards at 821-833 N. Washington avenue, Minneapolis, 
after the owner of the yards shall execute a right of way deed. 

North Carolina. In Cook v. Atlantic Coast Line R. Co. July 29, 


1915, it was held that an industrial siding installed by a railroa 
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company for the benefit of a shipper at their joint expense should be 
extended to accommodate another shipper, as against the protest of 
the original user, upon the petitioner paying the objector a pro rata 
part of the cost of the original siding and doing part of the work 
for the railroad in making the extension, rather than to require a 
separate siding, where adequate service could be given by one siding. 


Telephones. 


Wisconsin. In Western Crawford County Farmers Teleph. Co. v. 
Union Teleph. Co. Aug. 7, 1915, it was held that authority may be 
given to the owner of a private telephone line in a county to extend 
it into a city to connect with a company giving city service, although 
there is an antiduplication statute, and an existing telephone com- 
pany serving the same territory has a similar extension, where the 
company is not improperly deprived of subscribers, and the private 
owners require a city service, have no need of county service, and 
would be required to pay switching fees for both city and county 
exchange calls if they were subscribers of the company, and therefore 
a complaint that the extension was constructed without notice to 
the Commission or the company as required by statute will be dis- 
missed. 

In Re Whittlesey Teleph. Co. Aug. 28, 1915, it was held that a 
telephone company could not object to the extension of the local 
service lines of another telephone company into a territory in which 
the objecting company has a toll line but does not operate for local 
Bervice. 

Water. 


California. In Cascade Land v. Marion Water & Power Co. Case 
No. 761, June 2, 1915, the defendant was ordered to extend its pipe 
lines in Marion county to the land of the complainant, it appearing 
that the utility had sufficient water at its disposal, and complainant 
offering to bear the expense of the extension. 

In Cohen v. Marin Water & Power Co. Case No. 820, Decision No. 
2655, Aug. 3, 1915, the utility was ordered to substitute larger mains 
to serve residents of Kentfield, under a stipulation that the addi- 
tional expense should be allowed if a municipality acquired the plant 
by condemnation. 

In Smith v. South Los Angeles Water Co. Case No. 794, May 7, 
1915, the defendant was ordered to extend mains in the city of Ver- 
non, 80 as to serve residents of the Aldine Square tract of land. It 
was also held that the cost of extension would be a proper capital ex- 
penditure to be considered in fixing rates. 

Indiana. Ex Parte Ft. Wayne Municipal Water Co. No. 1466, 
May 8, 1915, the city of Fort Wayne was authorized to lay mains 
outside of the city in the Irvington Park addition. 

Extensions were refused in the following cases: 
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Electric light. 


Pennsylvania. Bixter v. United Electric Co. Docket No. 331, 
May 7%, 1915, a complaint to compel an electric light company to 
extend its lincs to dwellings in a sparsely settled locality was dis- 
missed, where it appeared that the revenue from the service request- 
ed would yield an insufficient return from the expenditure, provided 
that an offer of the utility to make the extension if complain- 
ants would make an advance payment of part of the cost, to be re- 
turned at the end of a definite period if they continue as consumers, 
be left open to complainant for their acceptance within a specified 
time. 

Wisconsin. In Re Pierce, May 21, 1915, the Commission refused 
to compel an electric light company to extend service to a residence 
in a sparsely settled community, where the revenue would not yield 
an adequate return on the cost of installation, and where proceed- 
ings by a city whose electric plant is connected with the residence, 
but not permitted to supply it, to purchase the plant of the utility, 
are pending, and the installation would entail a duplication of in- 
vestment and an eventual loss either by the city or by the utility. 


Ratlroads. 


Minnesota. In Re Commercial Club, A-1440, July 30, 1915, where 
it was held that a track connection between two railroads serving & 
village would not be compelled, where there was no public necessity 
for the connection beyond that of two industrial plants which would 
effect a saving in freight charges on incoming raw material, by 
through shipments over the proposed connection, but which could 
obtain their material through a track connection without the town 
at a small difference in mileage. 


Street railroads. 


Arizona. In Re Phenix Street R. Co. Docket No. 238, April 7, 
1915, it was held that a street railway company would not be com- 
pelled to extend a car line where it would result in the abandonment 
of another line which had been operated for twenty years and had 
been constructed through donations of persons residing on the line, 
which donations had not been returned. 

Nebraska. Hall v. Lincoln Traction Co. complaint No. 272, July 
14, 1915, the Commission dismissed a complaint to compel a street 
car company to make a track connection between car lines on parallel 
streets and to reroute certain lines of cars thereon, where it appeared 
that but a fraction of the people having inadequate service would be 
convenienced, existing schedules would be disarranged, as many 
people would be inconvenienced as benefited, and that the construc 
tion, at the expense of $15,000, would be but a make-shift and eventu- 


ally would have to be displaced by a cross-town line at some other 
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location. The Commission remarked that the necessities of rival 
business districts were to be considered only to the extent that they 
influence the tend of traffic. 


Telephones. 


Wisconsin. In Re Marathon City Teleph. Co. June 2, 1915, the 
Commission refused to permit a telephone company to make an ex- 
tension merely to give service to one subscriber, where the extension 
would parallel the lines of another company. 

In Re Whittlesey Teleph. Co. Aug. 28, 1915, a telephone company 
was not permitted to extend its service to a town in which another 
telephone company had some local business and a toll line equipped 
to carry local service, no testimony being presented showing a pub- 
lie demand for the service of the petitioning company. 


Water. 


California. In Gheffoli v. Marin Water & Power Co. Case No. 
712, Decision No. 2660, a complaint to compel an extension of mains 
along a road was dismissed, where it appeared that the limited num- 
ber of consumers would not afford adequate compensation for the 
necessary expenditure. — 


ILLINOIS PUBLIO UTILITIES COMMISSION. 


IN RE MOWEAQUA TELEPHONE COMPANY. 
[No. 3357.] 


Valuation — Telephone plant — Proposed improvements. 
1. Improvements in a telephone plant due to a change from ground- 
ed to metallic circuit will not be valued for rate-making purposes 
until they have actually been made. 


Apportionment — Central telephone office expenses. 

2. The division of central office telephone expenses on a per station 
basis is an unreliable method of computing telephone rates, since such 
expenses are in a large measure dependent upon the number of sub- 
acribers served which may be determined by a “peg count” or traffic 
study of the calls handled through the exchange. 


[August 26, 1915.] 


AvrpiicaTion of telephone company to increase existing rates 
and to establish rates for metallic circuit service when proposed 
improvements in line are completed; application to increase ex- 


isting rates denied, and jurisdiction reserved until completion of 
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proposed improvements in order that a. valuation may be made 

to determine the reasonableness of proposed metallic circuit 

rates. | 
The appearances are set out in the opinion. 


By the Commission: Application in the above-entitled mat- 
ter sets forth that the petitioner is a public utility engaged in 
the management and operation of a telephone system in and 
around the village of Moweaqua, Shelby county, Dlinois; that 
the rates it now has in force and effect do not produce sufficient 
revenue to enable the utility to pay all operating expenses, in- 
cluding depreciation and a reasonable return on the capital in- 
vested ; that the petitioner proposes to rebuild the exchange plant 
in the village of Moweaqua, replacing the present system with a 
metallic system ; that the proposed increase in rates for grounded 
line service should become effective at once, and the proposed 
rates for metallic line service should become effective immedi- 
ately after the completion of the rebuilding of the exchange 
plant. 

The rates of the petitioner now in force and effect, as set forth 
in the application, are as follows: 


Individual line business telephones in the village .......... $15.00 per year 
Individual line business telephones in the country ........ 24.00 “ “ 
Party line business telephones in the country ......... --. 1500 “ “ 
Individual line residence telephones in the village ......... 1200 “ “ 
Rural party line telephones .......... 0c scecccecscesceres 12.00 “ “ 
Business extension telephones .............cceesceccceee: 6.00 “ “ 
Residence extension telephones .............eccccccaccces 600 “ “ 
Extension: belle -vosdccuscpe cots s decease saeu oneal pica aleiodt 3.00 “ “ 


Switching charge for rural service subscribers ............ 5.00 “ “ 


Application is made for authority to discontinue the rates 
now in force and effect, and substitute in lieu thereof the fol- 
lowing schedule: 


Individual line business telephones in the village—metallic 


CIPOUIG iste iaw tees he ehh eee Vanes $27.00 per year 
Two-party line business telephones in the village—metallic 

CURCUNE oe Geo aauceselege fd tak aden eretee ceo eeeeess 21.00 “ * 
Party line business telephones in the country—grounded 

CUCU G 5.5555. ihes Gee Nes cea ee eee wees nan bees 24.00 * “ 
Individual line residence telephones in the village—metallic 

CINCUWIE Ses ice vedusad Mesa hot add eee eneas ki aee.s 21.00 * * 
Two-party line residence telephones in the village—metallic 

GIPCUIG 65 ie cient Sree wae remhd vs en etn on wate aes 18.00 * “ 
Individual line residence telephones in the village—grounded 

CIPCUIG. ci. 255.2 ies bk ae ee Seo ale Ha eee mean ewes 18.00 * 
Rural party line telephones—grounded circuit ............ 18.00 “ “ 
Business extension telephones ...........-cececceeeecees 12.00 “ “ 
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Residence extension telephones ......... ee weew steewew sins $9.00 per year 
extension. bella: 56 sic5 050s cs wa ese esc ces es wes ews eooeee 600 “ & 
Switching charge for rural service subscribers ............5 9.00 * & 

All of the above rates, with the exception of the rate for 
switching rural-service subscribers, are subject to a discount of 
25 cents per month if paid at the company’s office on or before 
the 15th day of the current month. The rate for switching rural- 
service subscribers is subject to a discount of 25 cents per month 
if paid six months in advance, at the company’s office, on or be- 
fore January 15th and July 15th of each year. 

_ An extra mileage charge of $6 per mile per year, minimum 
charge $5, applies to individual line telephones beyond the vil- 
lage limits, or Moweaqua exchange radius. 

Hearings in this case were held at Springfield, Illinois, April 
7 and May 4, 1915. O. F. Berry and B. B. Boynton, attor- 
neys, appeared for the petitioner. Logan Hay, attorney, on be- 
half of the Chamber of Commerce of Moweaqua, appeared ob- 
jecting. — 

The petitioner submitted at the hearing on April 7th state- 
ments of assets and liabilities, earnings and expenses, station de- - 
velopment, etc., and an inventory and appraisal of the property 
of the Moweaqua Telephone Company. 

Two reports were prepared covering the inventory and ap- 
praisal of the property. The first report hereinafter referred 
to as “plan I” covers the cost of reproduction new, the present 
value of the plant, the amount of depreciation, and the going 
value. The second report hereinafter referred to as “plan IT” 
sets up the estimated value of the exchange plant with a new dis- 
tribution system in the village, depreciation, going value, and 
an analysis of revenue and expenses under the proposed rates. 











“Plan [.” 
Recapitulation. 

Cost to Present 

Reproduce. Salvage Value. 

Real estate .............. saa te otek None. | ....... None. 
Central office equipment .............. $1,037.75 $83.50 $874.57 
Distributing system ............seee0. 3,222.94 110.33 2,257.26 
Subscribers’ stations equipment ........ 2,714.25 226.60 2,114.42 
Furniture and fixtures ..........0..0.- 644.50] ....... 503.95 
TOOlG: 26 oe cRE ECO he eee Does ene ed 106.70. nesieed S| Sateen 55 
Stable and garage equipment .......... 849.00| ....... 769.71 
TOta Erne gab ks Gaston Oe eens $8,574.14} $420.43} $6,519.91 
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Cost to Present 

Reproduce. Salvage. Value. 
Stock material ..........ccceeceeeeees 99.08] ....... 99.08 
Plans and engineering ....... ee 1,286.12] ....... 977.45 
Rural plant: occ .csceswisesisies anevens 15, 643.43 244.00} 12,498.84 


$25,602.77 | $664.43 | $20,095.28 


“Plan IT.” 











Recapitulation. 

Cost to Present 

Reproduce. Salvage. Value. 

Real. ‘¢etate- ocusc cs ciwiies seeeustweaas None. |........ None. 
Central office equipment isa mee ele aia $1,273.00 $83.50} $1,147.75 
Distributing system ............6. tears 8,710.63 881.29 8,710.63 
Subscribers’ stations equipment ....... 2,714.25 226.60 2,114.42 
Furniture and fixtures ................ 644.60|........ 503.95 
TOONS: 2iochp85i wept £e eked eee ee waa 105.70.) saeco 86.96 
Stable and garage equipment .......... 849.00} ........ 682.75 
Dota sis esr etee wes eee basene aes $14,207.08 | $1,191.39 | $13,246.46 
Stock material .......c.scccsscscocces 99.08 | ........ 99.08 
Plans and engineering ...............5 1,986.96] ........ 1,986.96 
Rural. plant: (cc 5 saw %en oe ceeeeeew ae wees 15,643.43 244.00| 12,498.34 


$32,026.55 | $1,435.39 | $27,831.34 


[1] In fixing the maximum rates for telephone service that 
petitioner may charge at Moweaqua, Illinois, the Commission 
is asked to consider not only the value of the present telephone 
plant at that point, but also to take into consideration the pro 
posed additions and betterments that petitioner contemplates 
making to said plant in the immediate future. In other words, 
we are asked to consider petitioner’s telephone plant as if it 
already included the new construction and improvements that 
are about to be made. 

It is a fundamental principle that a regulatory body, in fix- 
ing the value of the property of a public utility for rate-making 
purposes, is justified in including in its valuation only such 
property as exists at the time the investigation is made, and as is 
used and useful in serving the public. 


The Commission feels that it would not be justified in this 
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case in departing from the principle above stated, and that un- 
til said proposed additions and betterments have actually been 
made, it should only consider and include in its valuation the 
existing telephone plant of the petitioner. Of course, when 
the proposed improvements have been completed, a showing of 
that fact and the value of such improvements can then be made 
to the Commission, and the maximum rates that petitioner may 
charge for telephone service rendered the public through the re- 
constructed plant can then be determined. 

[2] In substantiation of the proposed rural switching rate 
of $9 per year, with a discount of $3 per year if paid six months 
in advance on or before January 15th and July 16th of each 
year, the petitioner submitted a statement of central office ex- 
penses apportioned as follows: 

Expenses of Which Scrvice Stations Should Bear Their Pro Rata Share. 





Annually. 

MIGNAGOR i 5icsiies So Ses So oa Oe baees Meee Bee oe eee Raeneee eee $1,200.00 
Bookkeeper osc. case secs picvesvewsieeceaced sibel Slavens aavei dre weiaiasacact 300.00 
ODCPATONS  1ii6i5 5062. SNe Rees FOG aR Et Seas 848 Sete Sue aden 1,200.00 
OBice “TENG: cco rks ace Wes C56 He Saws a eGo eee erates panei w ula eee eee 180,00 
Heat, light: and power 660 i4 desis eo pie ede ae sos Oe 68K e a we 108.00 
Central station tai expense ........ Serbo aware ar wes Shee a ora ats : 96.00 
Cable OX pense 5.05 ise Giese useeS areeb sg. 0 Ws ahi Wee ares oat e608 pevaleraiialae 60.00 
Bad -ACCOUNGS 66 -i.csscre sa sae pues ok s we wananew ee bweNwewe as 83.94 
$3,227.94 


Number of stations, 553. 
Per station cost, $5.84. 


The division of central office expenses, however, on a per 
station basis, is an unreliable method of computing rates, as 
such expenses are, in a large measure, dependent upon the amount 
of work involved in handling calls rather than upon the num- 
ber of subscribers served. 

Accordingly, a “peg count” or traffic study of all traffic handled 
through the Moweaqua exchange was made for a five days’ period 
under the supervision of the Commission’s experts, and a report 
thereof made a part of the record. An analysis of this traffic 
study indicates that a net rate of $7 per year for switching rural 
service subscribers is justified, but that if a discount of $3 per 
year for payment six months in advance is applied, the average 
switching rate will be less than the average expense per station 


of switching these subscribers. However, in view of the con- 
P.U.R.1915E. 


862 IN RE MOWEAQUA TELEPH. CO. 


clusion we have arrived at in this case, it will not be necessary, 
at this time, to determine the amount of discount that may prop- 
erly be allowed in connection with the rates for the several classes 
of service proposed by petitioner. 

From a careful consideration of the testimony and exhibits 
introduced in this case, the Commission finds as follows: 

(1) That the proposed immediate increase in the rates for 
grounded line telephone service is not warranted, and the appli- 
cation of the petitioner for authority to put into effect such in- 
creased rates should be denied. 

(2) That the rates petitioner may charge for metallic service 
cannot be determined by the Commission until such time as pe 
titioner’s telephone system has been made metallic and a showing 
of the value of such reconstructed plant has been made before 
the Commission. 

(3) That the additions and betterments that petitioner pro- 
poses to make to its said telephone plant at Moweaqua are rea- 
sonable and necessary in order that the petitioner may be able 
to furnish adequate and efficient service to the public. 

(4) That if said improvements are made in a manner, to the 
extent and by the expenditures of the amounts proposed by the 
petitioner, as set forth in “plan II,” above mentioned, the rates 
petitioner is seeking authority to establish, except the rate for 
switching rural service stations, will then be reasonable and just. 

It is therefore ordered that for the present the prayer of the 
petition will not be granted. 

The Commission, however, reserves jurisdiction of the sub- 
ject-matter and of the parties, so that after the improvements 
above referred to have been made, petitioner may report that 
fact to the Commission; the case may then be reopened for fur- 
ther hearing as to the value of such improvements and of the re- 
constructed plant. The proposed increase in rates may then 
be finally considered. 

By order of the Commission this 26th day of August, 1915. 


Dated at Springfield, Illinois. 
P.U.R.1915E. 
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MASSACHUSETTS BOARD OF GAS AND ELECTRIC LIGHT 
COMMISSIONERS. 


IN RE SALEM ELECTRIC LIGHTING COMPANY. 


Security issues — Price of shares— Antistock law. 

1. The Massachusetts law requiring that the vote of the Board 
as to amount of stock reasonably necessary shall be based on the price 
fixed by the directors, “unless the Board is of the opinion that such 
price is so low as to be inconsistent with the public interest, in which 
case it may determine the price at which such shares may be issued,” 
was not intended to change the original purpose of the so-called “anti- 
stock watering law,” requirmg the isgue of stock at not less than the 
market value thereof at the time of the increase, “nor to permit the 
fixing of the price of such new stock materially lower than would in- 
sure a ready market for same.” 

Security issues — Sale price — When so low as to be inconsistent with 
public interest. 

2. The price of $75 per share fixed by the directors of a public 
service corporation at which a proposed issue of stock shall be offered 
to stockholders on a par value of $50 a share is so low as to be incon- 
sistent with the public interest, where it appears that the company re- 
cently issued stock of the par value of $220,000 at the price of $90 
per share, as determined by the directors; that the dividends during 
the past five years have averaged over 11 per cent; and that the stock of 
the company is owned by a holding association which will doubtleas be 
the beneficiary of the proposed issue. 


{September 10, 1915.] 


AppticaTIon for authority to issue additional capital stock of 
the par value of $400,000 to be disposed of to stockholders—in 
this case a holding association—at $75 a share on a par value 
of $50 per share; without passing upon the evident inconsist- 
ency between the system of financiig contemplated by the legis- 
lature and that superimposed between the company and the in- 
vesting public by the holding association, the Board held that 
the proposed price was too low to be consistent with public in- 
terest, and fixed the price at $85 per share. Further conditions 
appear in the order. | 


By the Board: This is an application by the Salem Electric 
Lighting Company for the approval of un issue of additional 
capital stock of the par value of $400,000, the proceeds thereof 
to be used in paying floating indebtedness already incurred for 


new construction, extensions, and permanent improvements, and 
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in paying for needed additions to and permanent improvements 
of its plant, distributing system, and equipment. 

In the last approval of stock for this company, specific pro- 
vision was made for certain underground construction required 
by an act passed in 1910. The stock authorized for this pur 
pose was issued, but only a portion of the work has been done 
owing to delays in rebuilding and relocating the railroad tunnel 
in the heart of the city of Salem. The money so provided is 
still available for the completion of this work. Since that ap 
' proval the company suffered a substantial loss of its property in 
the great Salem fire, in large part, however, covered by insur 
ance. The money realized from its insurance has been expended 
meantime in replacing the property lost in the fire with property 
claimed to be equivalent in value. The company has also re 
cently entered into an important contract for the supply of power 
to one of the mills in Salem. The enlargement of its station, 
principally for this purpose, is estimated to cost $389,000. Of 
this amount more than $225,000 was under contract at the time 
of the hearing, and over $58,000 had been expended prior to 
June 30, 1915. Additions to plant between June 30, 1911, and 
June 30, 1915, not otherwise provided for, appear to have cost 
over $175,000, and are represented in its promissory notes which 
were outstanding to the amount of $195,000 on the latter date. 
The estimated cost of completing the work in progress, and of 
making certain other additions to its plant, exceeds the amount 
of stock hereinafter approved therefor. 

[1, 2] The directors of the company have fixed the price at 
which the new shares shall be offered to the stockholders at $75 
a share on a par value of $50 a share. In 1912 the company 
issued stock of the par value of $220,000 at the price of $90 a 
share as determined by its directors. The company has recently 
paid regular dividends of 10 per cent. In fact the dividends 
paid during the past five years averaged over 11 per cent. The 
law requires that the vote of the Board as to the amount of stock 
reasonably necessary shall be based on the ptice fixed by the 
directors “unless the Board is of opinion that such price is so low 
as to be inconsistent .with the public interest, in which case it 
may determine the price at which such shares may be issued.” 


In commenting on this provision .of the law the Board has al 
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ready had occasion to say that it was not intended to change the 
original purpose of the so-called “antistock watering law,” re- 
quiring the issue of additional stock at not less than the market 
value thereof at the time of increase, “nor to permit the fixing 
of the price of such new stock materially lower than would in- 
sure a ready market for the same,’’—a construction which has 
received the sanction of the supreme court. 

In 1911 the stock of this company was acquired by the trus- 
tees of the North Boston Lighting Properties, a voluntary hold- 
ing association, issuing its own common and 6 per cent preferred 
shares based upon the securities of this and certain other gas 
and electric companies. The stock of the latter companies has, 
in consequence, been withdrawn from the market, and the new 
shares which it is now proposed that this company shall issue 
will doubtless be taken by the trustees and made the basis of a 
further issue of the association’s securities. So far as the Board 
is informed the sum to be realized by the company will, within 
reasonable limitations, be represented by the same number of the 
association’s shares, whatever the issue price of the Salem com- 
pany’s stock. There was no evidence of any change in the com- 
pany’s policy with respect to dividends, or to warrant the 
conclusion that the price fixed by the directors is necessary to in- 
sure a ready market for the new shares. On the other hand, one 
obvious result of adopting such price would be a larger distribu- 
tion in dividends without any change in their rate. Without 
discussing here the evident inconsistency between the system of 
financing such a company contemplated by the legislature, and 
that superimposed between the company and the investing public 
by this holding association, the Board is of the opinion that un- 
der the circumstances described the price fixed by the directors 
is so low as to be inconsistent with the public interest. 

The following is therefore adopted :— 

On the petition of the Salem Electric Lighting Company, pur- 
suant to the provisions of § 39 of chapter 742 of the Acts of the 
year 1914, for the approval of an issue of additional capital stock 
of the par value of $400,000 for the objects named in said pe- 
tition, after public notice and hearing, it being deemed by the 


Board that the amount of stock hereinafter named is reasonably 
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necessary for the purpose for which such issue is authorized, it 
is— 

Ordered that the Board hereby approves of the issue by the 
Salem Electric Lighting Company, in conformity with all the 
requirements of law relating thereto, at the price of $85 a share, 
as determined by the Board under the provisions of § 43 of said 
chapter, of 6,000 shares of new capital stock of the par value 
of $50 each; the proceeds thereof to be applied to the following 
purposes and to no other, to wit: the proceeds of 2,050 shares to 
the payment and cancelation of an equal amount of the obliga- 
tions of the company represented by its promissory notes out- 
standing on June 30, 1915, and the proceeds of 3,950 shares to 
the cost of additions to plant made subsequent to said date. 

And if any shares shall remain unsubscribed for by the stock- 
holders entitled to take them under the provisions of law relating 
thereto, it is further— 

Ordered and determined by the Board that all such shares shall 
be offered for sale at some suitable place in the city of Boston, 
and that notice of the time and place of such sale shall be pub 
lished in the “Salem Evening News,” a newspaper published in 
the city of Salem, and in the “Boston Daily Advertiser,” and 
the “Boston Evening Transcript,” newspapers published in the 
city of Boston. 
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PUBLIC SERVICE COMMISSION, 
v. 
WATER UTILITIES. 


' [Docket No. 477; Report and Order No. 131.] 


Service — Extensions — Water — Service pipes to property line — Who 
must bear cost. . 

1. Water utilities were not required to install and maintain, st 
their own expense, service pipes from the main line on streets to the 
property line of the consumers, where, in the absence of a pliysical valu: 
ation of the utilities, it appeared that the necessary capitalization of 
such expense to the utilities would be more harmful to congumers thao 
if they made the extension at their own expense, 
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Service — Water meter — Ownership. 

2. Water utilities adopting the meter system must provide, install, 
and maintain the meters at their own expense, except that consumers 
may be required to provide meter boxes at special locations, and also to 
pay for any unusual piping. 

Payment — Meters — Deposit — Interest. 

8. Water utilities requiring certain consumers to make a deposit to 
insure the exercise of ordinary diligence to protect meters must pay 
interest thereon at the rate of 6 per cent per annum. 

Rates — Water — Minimum charge — meter rental. 

4, A utility may make a reasonable minimum charge for water 
based on the size of the meter and consumption of water, to protect 
itself from loss if no water is consumed, but it cannot make such 
charge in the form of rental for the meter. 

Service — Extension — Water—Tapping charge — Service pipe. 

5. A water utility in supplying service to a new consumer muat, at 
its own expense, tap the street main and furnish the standard con- 
nections, the consumer to pay at cost for any other material used or 
labor furnished in connection with the installation of the service pipe or 
curb box to his property line. 

Service — Water — Discontinuance — Notice. 

6. A utility must give notice to a consumer before shutting off his 
water supply, except in case of an emergency. 

Service — Water — Charge for restoring service to delinquent. 

7. A maximum charge of $1 for turning on water that has been shut 
off because of nonpayment of bills was held reasonable. 

Payment — Water — Depostt — Compelling service. 

8. A water utility cannot refuse service to an applicant, although 
the owner of the property declines to be responsible for payment, where 
the applicant tenders a deposit to guarantee payment of bills for a 
period not less than the customary billing period of the utility and in no 
event less than one month. 

Rates -— Water — Additional taps. 

9. A consumer of water at flat rates who installs additional taps 
without the consent of the utility is liable to pay at the regular rate 
provided for the additional service. 

Service — Water — Discontinuance — Furnishing water to nonsub- 
scribers. 
10. A water utility may shut off water from consumers who habitu- 
ally furnish water to nonsubscribers. 
Service — Water— Who may turn on. 
11. Water which has been shut off by the utility should not be turned 
om except by the utility or by its direction. 
Fines and penalties — Violation of utility rule. 
12. Water utilities in Montana have no authority to impose a fine 
or penalty on a patron for violation of rules. 
Service — Extensions — New location — Rules and regulations. 
13. A Public Service Commission cannot establish rules and regu- 
lations governing the extension of water mains in new localities, since 
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the necessity for the extension must be determined from the facts of 
each case. 


Service — Water meters — Purchase of utility from consumer. 

14. Water utilities adopting the meter system that are financially 
unable to acquire meters owned by consumers were permitted to pur- 
chase such meters at a pro rata value, paying for them in instalments 
limited to a reasonable time, and refunding. to the consumers by means 
of a percentage allowance on monthly or quarterly bills for water con- 
sumed. 

Service — Water meters — Purchase by consumers through a utility. 

15. Water consumers desiring meters installed, which utilities are 
financially unable to purchase, were permitted to purchase meters 
through the utilities, which were required to install the meters at their 
own expense and to refund the purchase price by means of a percent 
age allowance on monthly or quarterly bills, allowing interest t 
consumers at the rate of 6 per cent per annum. 


(Hatz, Commissioner, dissenting.) 
[August 7, 1915.) 


Proceenpine on the initiative of the Commission to establish 
rules and regulations governing and standardizing water service; 
rules and regulations established. 

The appearances are set out in the opinion. 


By the Commission: Hearing was regularly held at Helena, 
May 6, 1915, represented : 

Dillon City Water Dept., by Leonard Eliel, H. L. McCaleb, 
Phil Anderegg; Miles City Water Dept., G. C. Pruett; Man- 
hattan City Water Dept., H. J. Thomas; Glasgow City Water 
Dept., E. S. Severence; Libby W. W. E. L. & P. Co., H. E. Rob 
inson; Billings City Water Dept., F. X. N. Rademaker; Kalis- 
pell City Water Dept., W. H. Lawrence; Roundup City Water 
Dept., J. H. Grant; Lewistown City Water Dept., I. B. Kirk- 
land; Columbus City Water Dept., C. W. Doyle; Butte Water 
Company, Eugene Carroll, A. L. Matter, J. E. Corrette, L. 0. 
Evans; Anaconda Copper Mining Co., H. M. Johnson, Water 
Dept., L. O. Evans; Helena City Water Dept. and the city of 
Helena, Lincoln Working, E. D. Weed, Edw. Horsky; Missoula 
Light & Water Co., C. H. Christensen, W. L. Murphy; Virginia 
City Water Co., Sarah Bickford; Belgrade Water Co., Wm. 
Fitzstephens; Deer Lodge Citizens Water Co., and South Deer 
Lodge Water Co., Joseph L. Coleman; Whitefish City Water 


Dept., W. K. Trippett; Havre City Water Dept., J. A. Sander 
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son; Great Falls City. Water Dept., M. L. Morris; Missoula, 

City of, J. L. Wallace; Butte, City of, J. B. Dwyer; Livingston 

Water Co., T. M. Swindlehurst; Laurel City Water Dept., 

Charles Davis; Commissioners Hall, Morely, McCormick, 

Assistant Attorney General, W. H. Poorman. 

The Public Service Commission of Montana was created by 
the thirteenth legislative assembly (chapter 52, approved March 
4, 1913). It is the duty of the Commission to correct unjust 
and unreasonable rates or practices affecting the service ren- 
dered by such public utilities as come within its jurisdiction. 
During the short time that the Commission has been in existence, 
much of its effort has been directed with a view to removing 
discrimination, by the establishment of standard schedules of 
rates and rules governing the service, to the end that there would 
be no cause for complaint by reason of concessions being granted 
to favored patrons or preferred classes of consumers. 

On April 6, 1915, having had under careful consideration 
the tariffs filed by water utilities of the state, and it appearing 
that there was a decided lack of uniformity where the conditions 
were not apparently. dissimilar, and desiring to be further in- 
formed on these matters, it was ordered that a public hearing 
be held in the offices of the Commission, May 6th, at which time 
and place any and all water utilities would be given an oppor- 
tunity to show cause why rules and regulations should not issue, 
governing and standardizing the supplying of water at all points 
in Montana, the more important features to be considered, and 
as set forth in the notice of hearing, being: 

“Section 1. Why should the utility not provide, install, and 
maintain, at its own expense, service pipes and 
curb boxes in the public streets ? 

“Section 2. Why should the utility not provide, install, and 
maintain meters at its own expense ¢ 

“Section 3. Why should a utility require the consumer to 
make a deposit to cover the cost of the meter 
when same is furnished by the utility ? 

“Section 4. What is the justification of a meter rental charge? 

“Section 5. Why should the consumer be required to stand 
the expense of maintaining a meter owned by the 
utility ? 
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“Section 6. What is the justification of a ‘tapping charge?’ 

“Section 7. Why should a utility not be required to give notice 
before water supply is shut off, except in emergency 
cases ¢ 

“Section 8. What is the justification of assessing a penalty 
against a delinquent consumer ? 

“Section 9. Why should the utility decline to give service 
except when the owner of the property becomes 
responsible, regardless of its occupancy ? 

“Section 10. When service is furnished on flat rates and ad- 
ditional fixtures are installed, without notice to 
utility, should the consumer be assessed double rates 
or other penalties ? 

“Section 11. In what position is the consumer who secretly 
or otherwise furnishes water to a nonconsumer? 

“Section 12. When the water has been shut off by the utility, 
under what circumstances may the consumer turn 
it on ? 

“Section 13. Is the power vested in a utility to assess a fine 
for violation of its rules ? 

“Section 14. Why should the Commission not exercise its dis- 
cretion in the matter of extending mains, in order 
to reach additional properties ? 

“Other items of service not enumerated above, if shown to be 
pertinent, may be considered at this hearing in the same manner 
as though specifically set forth herein. 

“The Commission will take such action, after hearing, as may 
seem to it proper, and each and every water utility will be ex- 
pected to fully disclose its defense in the record of this proceed- 
ing; otherwise it will be assumed that utilities not so testifying 
have no defense to offer.” 

The foregoing questions will be considered in this report in 
sequence, upon the testimony submitted and conclusions reached 
after having made such investigations as seem pertinent to a 
clear and complete understanding of the various situations pre 
sented. 

[1] 1st. Service Pipes.—It would appear, casually, that the 
utility should not only lay its mains, but should also lay and 


maintain the service pipes in the public streets as a part of its 
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permanent plant. The question is asked: “Are service pipes 
not essential to the distribution of the utility’s product, and could 
the utility perform its obligations to the public without them ? 
Why, then, should the consumer be called upon to furnish a part 
of the equipment, which differs from the mains only in regard 
to size of the pipes; the two combining to form a complete dis- 
tribution system ?” 

Reviewing the action taken by Commissions in other states 
and decisions handed down by various courts, we find many 
reasons advanced both for and against complete ownership by 
the utility. It is probably true that the latter can furnish the 
material and perform the labor with its organized forces for less 
money than the individual, who, generally speaking, has a very 
limited knowledge of such things and must depend entirely upon 
the contractor whom he employs. There is not, however, enough 
capital involved to make the difference in cost a determining 
factor. It is estimated that the average cost of furnishing and 
laying the necessary pipe line beyond the main (service pipe) is 
about $40; the life of pipe varying considerably, depending upon 
the nature of the soil and mineral properties with which it comes 
in contact. It may be said that the average is in the neighborhood 
of twenty years. This estimate is exclusive of cast iron and lead 
services, as they are not in general use in Montana. 

To throw additional light upon the question it might not be 
amiss to quote the following from the testimony given by Mr. 
Carroll, Manager, Butte City Water Company: 

‘Mr. Carroll: We have in Butte 9,500 house connections, 
in round numbers, those house connections have a reasonable, full, 
and very low value of $50 per connection, which would make 
$475,000 invested in house connections in the city of Butte, 
approximately, at this time. Had we placed those connections 
ourselves, would have taken care of the depreciation and main- 
tenance—we maintain that a fair depreciation from our ex- 
perience in Butte, on pipes laid in the ground, is 4 per cent 
annually. We say that is the depreciation on our large pipes. 
The depreciation on the small pipes would possibly be the 
same; may be a little more. So it is 4 per cent, then, the annual 
depreciation, and that investment at the present time is $19,000 


a year on the total depreciation. 
P.U.R.1915E. 


872 MONTANA PUBLIC SERVICE COMMISSION. 


“Now, presuming that we were ordered from now on to make 
the house connections at the expense of the utility, we would then 
be held responsible for the pipes already in the ground, which 
have cost originally $475,000. Now, those pipes have been in 
the ground ranging from thirty years to one year, and it is fair 
to suppose that at least fifteen years’ average depreciation has 
taken place in those pipes. That would mean that four times 
fifteen or 60 per cent of the original value of that investment has 
gone. Therefore, we should have to immediately increase our 
depreciation reserve by 60 per cent of the $475,000. In other 
words, we would immediately have to lay aside on this annual de- 
preciation reserve $285,000, to take care of the maintenance of 
the pipes that are in already. We would then have to carry on 
our books this amount as a depreciation, in view of these pipes 
that are in the ground, and we would begin to charge 4 per cent 
annually on that, which would mean the addition to our depre- 
ciation reserve, which is annual, of $19,000. 

‘“‘Now, the maintenance of those pipes that are already in the 
ground, the depreciation takes care of the renewal, but the actual 
maintenance on that would amount to probably 2 per cent, I 
should guess—somewhere between 24 and 2 per cent of the value 
of the plant for the maintenance. The cost of maintaining those 
pipes, at say, 2 per cent, would be $9,500 a year. Our operation 
costs, legitimate operation costs, would be immediately increased 
at the rate of $28,500 a year at those figures; and there would 
be no additional return to the utility for that amount of money. 
And if we are now earning only a fair return on our investment, 
the additional cost of $28,500 a year to our operation expense 
would work around to the proposition of the question of rates, 
and that our rates would not be sufficient to cover our just oper 
ation costs. ; 

“This gets into figures in a large plant like Butte, but I 
think the smaller plants along this line will show you that it 
might absolutely bankrupt a small community to place this large 
additional cost on them. With Butte it would mean, as I say, 
immediately we would have to increase our depreciation reserve, 
or either get securities or cash of $285,000. That is what it 
would mean to Butte, should such a rule be adopted, even not 


applying it to the former connections, but from now on. 
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“Now, there is another idea that occurs to me on that line. 
Butte has pretty nearly reached its growth, so far as its water 
plant is concerned, and-so far as the house connections are con- 
cerned. The improvements will not require additional house 
connections, and our 9,500 house connections at this time repre- 
sent pretty close to our limit. We may increase 25 per cent in 
the next ten years or twenty years; so that the present community 
has paid for these house connections. The new fellow that makes 
his house connection is having the community pay for that 
house connection, while the majority of the community have al- 
ready paid that and are paying a second time to benefit some other 
consumer.” 

While the estimates on the original cost of the 9,500 house 
connections, depreciation, and maintenance of same, submitted 
by Mr. Carroll, may be rather high, the fact remains that if 
the water utilities are required to install and maintain these 
service pipes, it necessarily follows that the investment in such 
facilities will increase to that extent its capitalization upon which 
it is entitled to earn a fair return, in addition to setting aside a 
sufficient amount annually to take care of depreciation. ' How 
is this additional revenue to be earned? The utility has nothing 
to sell but water, and there is no other avenue open to it except 
to increase its rates per month or per thousand gallons, as the 
case may be, in an amount commensurate with the added invest- 
ment; assuming, of course, that the present rates are not un- 
reasonably high. Looking at it in this light, which we believe 
to be its true aspect, in the absence of a physical valuation of 
water utilities, we do not find that it would accrue to the benefit 
of the consumer to reverse the present general practice in the 
state. 

Under these conditions, as we find them to exist, no order will 
be entered for the present. (Curb boxes are dealt with in § 
No. 6.) 

[2] 2d. Meters, Ownership.—tThe intent of this section was 
in some respects misunderstood. Certain utilities offered testi- 
mony to show that no benefit would be derived from the use of 
meters in their respective districts, owing to local conditions, 
etc. It was not the Commission’s idea, nor is it now, to compel 


the installation of meters; the only question upon which informa- 
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tion was desired being as to who should own, install, and maintain 
the meter, the utility or the consumer, in the event that meters 
were used? When this was understood, the matter was quickly 
disposed of, it being the consensus of opinion, and in fact the 
practice of nearly all utilities, to furnish, place, and own the 
meter. There appears to be no question as to the propriety of 
utility ownership; very little testimony was offered in opposition. 
Unquestionably the utility is in a better position to judge as to 
the type of meter best adapted to its use. A meter is not a per 
manent devise. It requires frequent inspection and repairing. 
It is the utility’s yard stick, so to speak, by which it measures 
out its wares to the customer. It is manifestly essential that the 
utility should have full control over meters, to do with them as 
is finds expedient, removing same from service temporarily to 
be tested, or for other reasons, or supplanting the obsolete 
machine by one of more modern construction. The right to do 
so would be vested in the utility by ownership, but not otherwise. 

[3] 3d. Meter Deposit.—This question is much in the nature 
of extending credit. If the utility owns the meter and installs 
it on the premises of the customer, it is only reasonable to expect 
the latter to exercise proper care against freezing or being other- 
wise damaged while in his possession. In other words, the meter 
has been loaned to the customer under certain stipulated con- 
ditions, to serve a mutual purpose. The utilities explain that 
“there are all kinds of people,” some (the greater portion) re 
liable, others totally indifferent, and while there would be no 
disposition to require a deposit from the former, they should be 
given this latitude, optional in the judgment of the management, 
to protect its property against failure to exercise ordinary dili- 
gence. 

The Commission concurs in the position taken, but we are also 
of the opinion that the consumer thus required to put up a de 
posit is entitled to and should receive a reasonable rate of interest 
thereon. 

[4] 4th. Meter Rental.—The preceding sections contemplate 
utility ownership of meters. The question is Should the con 
sumer pay a rental for their use? All utilities provide a mini- 
mum charge, either direct or by a meter rental, according to the 


capacity of the latter, which is assessed even though no water is 
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consumed during that month. It is conceded that a minimum 
charge is justified, for the reason that the utility is put to an 
uncertain amount of expense by its “readiness to serve’ at all 
times. It is not thought necessary in this report to analyze the 
various items of expense on account of being prepared to supply 
water, even though none is used; the minimum charge to the 
consumer, however, is presumed to be arrived at on the basis 
of the investment, plus an arbitrary proportion of the operating 
and distribution cost. There is no information before the Com- 
mission at this time to indicate that utility ownership of meters 
would impose a burden demanding greater revenue, or that the 
present minimum charge should thereby be increased. It should 
be understood, however, that the Commission takes exception to 
“meter rental,” and when necessary the Commission feels that 
tue utility should protect itself by a reasonable minimum charge 
based on the size of meter and consumption of water. 

In connection with the meter question the following testimony 
presented by Mr. G. C. Pruett, superintendent of the Miles City 
Water Department, may be of interest to water utilities that are 
obliged to pump water by steam or other motive power: 

“Mr. Pruett: The utility in every case is in better position. 
You can install it for half the price that the plumber would 
charge. This whole business gets back to the proposition of 
allowing the utility to make a rate to take care of the cost of de- 
preciation. Now, we are metered up. It was necessary to 
meter ; it wasn’t because we wanted to at all, or anything of that 
kind, but we installed a new plant and thought that plant was 
good for several years on a flat schedule, but we found it wasn’t. 
They were coming so strong on us we had to do something; we 
had to meter, and we found that it cut our consumption half; 
and we found that by metering in a year’s time we saved half 
of the cost of the meters. In other words, it cost approximately 
$12,000 to meter, and we saved on the cost of power, on the cost 
of alum, on the cost of filtering, $6,000. The charges were such 
that we got the same revenue as under the flat-rate schedule, but 
the saving in the cost of power and supplies was such in two 
years’ time we are going to save the cost of the meters.” 


Sth. Meter Maintenance.—This question appears to be fully 
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covered in § 2, wherein the Commission holds that the ae 
should maintain meters at its own expense. 

[5] 6th. Tapping Charge.—There is probably less oniformity 
and more obscurity in regard to a “tapping charge” than any 
other feature of the service. The schedules on file with the Com- 
mission vary from one to twenty dollars, and in most cases no 
further information is given. That is, the Commission has not 
heretofore been apprised as to what this particular charge covers. 

It develops from the investigation that in practice there is the 
same irregularity as disclosed by the schedules. In some cases 
the charge is an arbitrary amount assessed for the privilege of 
connecting with the main. Again, it seems that certain utilities 
furnish standard connections and install them at the consumer's 
expense, varying as to the size, and for which the latter pays a 
flat rate designated as a “tapping charge.” It would appear to 
be the policy to furnish the curb box, curb cock, corporation cock, 
and clamp (when the latter is used), and perform the labor of 
connecting with the main. It is important that these fittings be 
standard to each system, but not necessarily standard to all utili- 
ties. If each individual were permitted to make such connections 
as seemed to him best, there would be no uniformity, and trouble 
would inevitably follow when it was found necessary to shut the 
water off or turn it on, for which purpose the utility is equipped 
with appliances conforming to its underground standards. It 
therefore follows that it is desirable to have that part of the work 
done by the utility. 

In section 1 of this report the Commission has held that the 
service pipes are properly chargeable to the consumer. We are 
not of the opinion, however, that the latter should also pay the cost 
of tapping the main. The utility is financially benefited every 
time a tap is made, by adding another permanent customer to 
its list, and it would seem that the duty of the consumer should 
not begin until the main has been opened; in other words, when 
water has been placed at his disposal. It is therefore held that 
the utility should furnish and install at its own expense the neces- 
sary connection with the main, beyond which point the expense 
devolves upon the consumer; not at an arbitrary figure for the 
material furnished by the utility, but at actual cost. 


It is perhaps needless to say that the Commission disapproves 
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the practice of making a charge for the privilege of tapping the 
main where it is not shown that such charge represents either 
labor or material, or both. | 

[6] 7th. Giving Notice—While many utilities carry a rule 
that water would be shut off without notice, no testimony was 
offered in support of such a rule. It was quite generally agreed 
that notice should be given in advance whenever it were possible 
to do so. There will, of course, be emergency cases when this 
cannot be done. 

[7] 8th. Penalizing Delinquents.—This section has reference 
to nonpayment of bills, but not ta penalties imposed for violation 
of rules. The utility may protect itself by requiring a deposit 
in an amount sufficient to cover the estimated usage. It may de- 
cline to serve a consumer in arrears by shutting the water off 
after due notice has been given. Certain utilities demand the 
payment of various sums in addition to’ the unpaid bills, before 
the water will again be turned on. 

The utility is entitled to remuneration for the extra expense 
it has been put to. The charge should be no greater than will 
protect the company, and must not place an unreasonable burden 
upon such users as may find themselves temporarily unable to 
meet their bills promptly. The Commission has authorized in 
the following order, a maximum charge of $1 in such cases. 

[8] 9th. Refusing Service.—The testimony submitted under 
this heading would indicate that the Commission contemplated 
relieving the owner from responsibility and placing it upon the 
tenant; such is not the case. -It is quite the general practice of 
utilities to contract with the property owner, and when such con- 
tracts are entered into, both parties are bound by the provisions 
thereof, but it has heretofore been brought to our attention that 
service has been refused when applied for by a renter even after 
a cash guaranty had been tendered. As already stated the utili- 
ty is entitled to protection against transients and other unknown 
applicants, and ag in the case of “meter deposit,” supra, a deposit 
may be required in advance. Having furnished security either 
by cash, bond, or its equivalent, the utility cannot consistently 
further decline to render service. 

The supreme court of Montana, 18 Mont. 199, 32 L.R.A. 697, 


56 Am. St. Rep. 574, 44 Pac. 966, State ex rel. Milsted v. Butte 
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City Water Co. decided May 4, 1896; mandamus to compel the 
respondent, defendant, to turn on the water for general use at a 
certain house in Butte; appeal from second judicial district, 
Silver Bow county, says: 

“A water company organized under the statute for the purpose 
of supplying a city and its inhabitants with water, and having 
been granted a franchise for that purpose, assumes obligations 
of a public nature, and must exercise its powers in a reasonable 
manner, and therefore, where the inhabitant of a city occupying 
premises as a tenant, and requiring water for general purposes, 
but whose lessor has refused to be responsible for water rents, re- 
quests the company to turn on the water at his premises and 
tenders payment in advance, the refusal of the company to do s0, 
under a rule not to supply water to rented premises except on 
the personal responsibility of the owner, and that if the water 
was turned on the money tendered would be credited to the owner, 
is unreasonable.” 

[8] 10th. Additional Fixtures—Flat Rates.—When water is 
furnished at flat rates it is computed on basis of the number of 
faucets or openings installed. It has been argued that a consumer 
might put in an additional tap for convenience, and not necessar- 
ily use any more water than before. It must be acknowledged 
that the consumption will be greater on premises where there are 
ten faucets than where there are only five, if for no other reason 
than the “convenience ;” it therefore follows that the usage will 
be relatively higher from two taps than from one. As stated, 
flat rates vary accordingly to presumed consumption, and the 
consumer is not justified in making any addition thereto without 
the knowledge and consent of the utility. Should he do so, he 
becomes indebted to the utility to the extent of the change in fix- 
tures for the length of time in use, at the regular scale of rates 
provided for such service. If it is shown, however, that the act 
was deliberate and secretive, the utility might feel that it had 
cause for an action against the perpetration of fraud. 

[10] 11th. Consumers Supplying Others.—The utility obli- 
gates itself to supply the needs of certain premises designated in 
its contract, and without assigning further reasons it would be 
manifestly unfair for the consumer to, in addition to his own 


needs, assume the right to supply others. This does not, of course, 
P.U.R.1915E. 


PUBLIC SERVICE COM. v. WATER UTILITIES. 879 


refer to an occasional bucket of water furnished as an accommo- 
dation in emergency cases, but to the general practice of allow- 
ing or permitting nonsubscribers free access to its use. To 
persist in so doing would be sufficient cause for the utility to 
shut the water off until such time as satisfactory arrangements 
had been made. 

[11] 12th. May the Consumer Turn the Water On?—When 
the water has been shut off by the utility, a purpose is involved. 
It may be to prevent damage being done by flooding, it may be 
for nonpayment of bills, it may be to permit of inspection or 
repairs being made, in fact there are a great many reasons, and 
it should not be turned on except by the utility or by its direction. 

[12] 13th. Fenes.—Certain utilities provide in their tariffs 
that “fines” of various amounts, sometimes designated as “‘penal- 
ties,” will be imposed for violation of rules. Earlier in this 
report the Commission has held that the utility has the right to 
protection against imposition, and may, for just cause, discon- 
tinue service; we are not of the opinion, however, that the author- 
ity is vested in the utility to assess a fine. The exercise of such 
Judicial functions is bestowed only upon the courts. 

[13] 14th. Extending Mains.—The necessity for extending 
mains to reach localities not already served must be determined 
upon a presentation of facts. No hard and fast rule can be made 
to govern under all circumstances. Therefore a utility rule 
specifically setting forth the conditions that must obtain before 
an extension will be made, could not be approved by the Com- 
mission. Such rules should, therefore, be eliminated from the 
schedules. 

At the conclusions of this hearing the utilities’ committee 
submitted a tentative set of rules and regulations intended in a 
meastre, at least, as a solution of the various questions involved 
in this proceeding, a number of which have been dealt with in 
the foregoing, and the Commission has expressed its opinion 
thereon. Others, however, cannot be approved, and furthermore 
while certain rules and regulations would be necessary in some 
localities, they would not apply generally to all utilities. It 
should not be understood that the Commission will decline to 
authorize rules not inconsistent herewith upon the showing that 


the same are warranted by local conditions, 
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Wherefore, this case being at issue upon the initial motion of 
the Commission, and having-been duly heard and submitted, and 
full investigation of the matters and things involved having been 
had, and the Commission having made its report containing its 
findings of fact and conclusions thereon, which said report is 
made a part thereof. 

It is ordered, (a) when a water utility adopts the meter 
system, meters will be supplied, installed, and maintained at the 
expense of the utility. If necessary to provide special location, 
such as meter boxes, it will be the duty of the consumer to do so. 
Any unusual piping required will also be at the consumer’s ex- 
pense. | 

Meters which have been installed at consumer’s expense will 
be taken over by the utility at the pro rata value, based upon 
length of time in service and present condition. 

[14, 15] Upon a proper showing being made to the Commis- 
sion that a utility is not financially able to assume the burden of 
acquiring meters already installed, and owned by the consumer, 
an order will be issued permitting the utility to purchase said 
meters at the pro rata value, based upon length of time in service 
and present condition, paying for them in instalments, and re 
funding to consumer by means of a percentage allowance on the 
monthly or quarterly bills for water consumed. The entire in- 
debtedness, however, must be liquidated within two and one half 
years. ; 

If a consumer desires a meter installed and the utility is finan- 
cially unable to comply with request, the consumer may purchase 
of the utility a standard meter, which the utility will install at 
its own expense, refunding the purchase price of meter, in the 
same manner as described in preceding paragraph, allowing in- 
terest on the investment to consumer, at the rate of 6 per cent 
per annum. | | 

(b) If the utility requires a meter deposit in accordance with 
§ 3 of this report, the consumer who was required to make de 
posit will receive interest thereon at the rate of six per cent per 
annum. 

(c). A utility may protect itself by a reasonab!> minimum 
charge based on the size of the meter and consumption of water. 


(d) The utility at its own expense must tap the main and 
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furnish the corporation cock, the clamp (when necessary), and 
any other material used or labor furnished in connection with 
the tapping of the main. Any other material used or labor fur- 
nished in connection with the installation of the service pipe or 
curb box to the property line of the consumer shall be billed 
against the consumer, not at an arbitrary charge, but at actual 
cost. 

(e) Unless under conditions where it is not possible to do so, 
the utility must notify the consumer prior to shutting the water 
off. 

(f) When the water has been shut off for cause, the utility 
shall not charge the consumer a greater sum than $1 for turning 
it on. This must not be indicated in the schedule as a “penalty,” 
but is presumed to simply reimburse the utility for the extra ex- 
pense it has been put to. . 

(g) Should the consumer, not the owner of the property, 
desire service, and tender the utility a deposit, to guarantee pay- 
ment of bills for a ‘period not less than the customary billing 
period of the utility, and in no event less than one month, the 
utility must accept such deposit and render the service applied 
for. 

(h) A consumer must not add additional fixtures without the 
consent of the utility, when water is being furnished at flat rates. 

(i) Consumers must not, without the consent of the utility, 
supply water to others. 

(}) When the water has been shut off it should not be turned 
on except by the utility, or by its direction. 

(k) The Commission will not authorize the assessment of 
“fines” or “penalties.” 

The secretary is directed to serve upon each and every water 
utility operating in Montana, a true and certified copy of this 
report and order, and all such utilities must file with the Com- 
mission not later than sixty days from receipt thereof, amended 
schedules in duplicate of rates, rules, and regulations, in con- 
formity with this report and order, and in the form which has 
alrcady been prescribed by the Commission, 


DISSENTING OPINION. 


Hall, Commissioner ene No. 477): I concur in the 
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majority opinion in this case with the exception of that portion 
relating to who should bear the burden of laying and maintain- 
ing the service pipes from the water main to the property line. 

I am unable to understand why the consumer should be re- 
quired to enter the street for the purpose of laying a service pipe, 
and assume a portion of the basic function of a public utility. 

If such a line of reasoning should be followed to its final con-_ 
clusion, the consumer might just as well be required to construct 
his portion of the main and leave the utility nothing to do but 
collect the revenue. 

The granting of a franchise to a public service corpora- 
tion carries with it as its chief consideration the license to enter 
and occupy the streets and alleys of the city. To my mind, this 
contemplates a delivery of its wares to the property line of the 
consumer. The consumer, on the other hand, becomes a tres- 
passer every time he enters the street to begin his excavation. 

Again, there is a question of economy involved which should 
be given some consideration, and beyond this question as between 
the utility and the consumer, there is a question of public safety. 
In regard to the question of economy, I wish to particularly call 
your attention to the testimony of Mr. Carroll, manager of the 
Butte City Water Company, which is given on page 5 of this 
report, in which he states that there are 9,500 house connections 
in Butte, the cost of which he estimates at $50 a connection, or a 
grand total of $475,000. Presuming, as he states, that it costs 
the consumer $50 to make his connection, the question comes up 
as to what it would cost the public service corporation to perform 
this service as compared to the cost to the individual consumer. 
The utility has its organization; its trained crew of workmen; it 
would be able to secure its materials much cheaper on account 
of the fact that it could contract for the same in much larger 
quantities that the ordinary merchant engaged in that business. 
This was brought out forcibly in the evidence of Mr. Pruett, 
superintendent of the Miles City Water Department, on page 7 
‘of the report, which reads as follows (in testifying about the in- 
stallation of meters): ‘“The utility in every case is in better 
position. You can install it for half the price the plumber would 
charge.”’ 


If it is possible for the utility to install meters for one half the 
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price the consumer can, why could not the utility also perform 
the service of laying the service pipes at one half the cost that is 
now paid by the consumer? But even at one third less, what a 
tremendous saving to the consumer ? 

Let us again take the figures of Mr. Carroll, 9,500 connections 
at $50 a connection—$475,000. Presuming it could be cut one 
third, it would make a saving to the people of Butte alone of 
$158,000. . 

In order to take care of the above, it would be necessary to in- 
crease the capitalization in the amount necessary to cover it, and 
presuming that the present rates are reasonable, they would of 
necessity be increased to care for the increase. But in any 
event, it would amount to a large saving to the consumer. 

In regard to the question of public safety—the utility, con- 
stantly guarded by trained managers, foremen, and learned 
counsel, is careful to guard its open excavations by the erection 
of barricades and the setting of red lanterns, but should the lay- 
ing of the service pipes be laid on the shoulders of the individ- 
ual, or consumer, the safety of the streets would be left in the 
hands of the careless, the ignorant and the irresponsible. The 
fact that the courts might hold the city and the consumer jointly 
liable for injuries caused, is not any sufficient answer. The 
prevention of injury to our citizens is, I think, a higher function 
of government than compensation. 

It appears that it has been customary in Montana for the 
consumer to instal] his service pipe to the main. This doubtless 
has been an outgrowth of pioneer days when utility investments 
were neither stable nor attractive. Our first cities were mining 
camps of more or less precarious future prospects. The citizen, 
in his anxiety for the comforts of a convenient and wholesome 
water supply, was prone to scan the provisions of a proposed 
franchise in a very liberal manner. He did not find it hard to as- 
sume a portion of the burdens of the utility, rather than forego 
the resultant convenience, Conditions have since undergone a 
change. Our population has increased, and the discovery that 
Montana is an agricultural state has afforded stability, and 
assured a steady future growth. I do not believe it is the duty 
of this Commission to attempt to cure all the mistakes of the 


past. The public has heretofore granted franchises and has suf- 
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fered the city councils to pass ordinances of rules and regulations 
concerning the subject of water service, which has contemplated 
the installation of the service pipes by the consumer. Whether 
the past custom was wise in its day, or whether the peculiar con- 
ditions then existing were a justification, is of no particular con- 
cern at this time. I do not feel justified in saying that the 
utilities should be made to acquire service pipes which have 
heretofore been installed at the consumer’s expense. In the fu- 
ture, however, the utility should bear the burden of laying all 
service pipes from the main to the property line, and should 
assume the maintenance and renewals of those heretofore laid. 

In this connection it is obvious that the curb box should also 
be installed at the expense of the utility, its proper place being 
at the curb which is outside of the consumer’s property line, The 
rules provide that the water can be turned off or on, only by the 
utility or under its direction. The curb box is placed for the 
benefit of the utility and for its protection. It is the doorway to 
its warehouse. It is the padlock by which protection is afforded 
it in the sale of its merchandise and the collection of its revenue. 
The consumer is not concerned in the installation of the curb box 
or the lack of same. With the bare exception of the possibility of 
a bursting pipe on his premises, he gets no service whatever from 
such a device and he should not be charged with its cost or main- 
tenance. 
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MILWAUKEE ELECTRIC RAILWAY & LIGHT COMPANY 
v. 


CITY OF MILWAUKEE. 


Service — Street railicay stops — Ordinances, 

1. The petition of a street railway company to eliminate certain 
stops required by a city ordinance, for the sole purpose of reducing 
running time, but not intended by the company to give to its patrons 
the benefit of the decrease in headway caused thereby, and the conse: 
quent greater seating capacity, was denied except as to a number of 
clearly unreasonable stops. 

Service — Street ratlway — Stops — Signs — Ordinances. 

2. A street railway was permitted to eliminate certain unnecessary 

stops required by a city ordinance upon the erection of suitable signs 
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at all street intersections where cara do not stop and at all points 
where. stops are made in exception to the provisions of an ordinance 
requiring far-side stops. 


[August 13, 1916.] 


ArpricaTIon of a street railway company to skip certain stops 
in Milwaukee required by a city ordinance; granted in part and 
a limited trial of a skip stop plan in different sections of the city, 
ordered. 

The appearances are set out in the opinion. 


By the Commission: On October 13, 1914, the Milwaukee 
Electric Railway & Light Company petitioned the Railroad 
Commission to investigate the places for stopping its cars on its 
various lines in Milwaukee, and to determine and by order pre- 
scribe such stopping places to take on and discharge passengers 
as will accord with adequate service and shall be reasonable and 
proper under all circumstances. 

The railway company having announced its intention of elimi- 
nating a large number of stops on its various lines, protests were 
filed by numerous residents in various parts of Milwaukee, alleg- 
ing that the elimination of the stops amounted to discrimination, 
and would greatly inconvenience the patrons of the road. 

Hearings were held in Milwaukee. The city of Milwaukee 
appeared and opposed the installation of the so-called “skip stop” 
plan. The appearances were Miller, Mack, & Fairchild by 
James B. Blake, on behalf of the Milwaukee Electric Railway 
& Light Company, and Clifton Williams, assistant city attorney, 
on behalf of the city of Milwaukee. 

The petition alleges that the distance to be traveled anf the 
circumstances with respect to transportation over petitioner’s sys- 
tem in the city of Milwaukee are such that the stopping of peti- 
tioner’s cars at every street intersection or crossing will interfere 
with and prevent the furnishing of adequate service, and that it 
is necessary, in order that adequate service be furnished in the 
city of Milwaukee, that the cars be stopped only at certain desig- 
nated street corners, and not at every street crossing. The peti- 
tion also sets forth the ordinance hereinafter referred to, and 
alleges that if such ordinance be or can be construed to require 


street railway cars to stop at every street crossing where passen- 
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gers might desire to board or alight from cars, such ordinance 
would interfere with the present adequate service over the peti- 
tioner’s railway system in Milwaukee, and to such extent such 
ordinance is and would become unreasonable and void. 

The reasons given for requesting a change in the stopping 
points were that the service would be benefited to a great extent 
by reducing the running time of cars on the lines where it was 
proposed to eliminate stops. It appears from the testimony sub- 
mitted by the petitioner that an attempt was made to reduce the 
running time of cars on the South Milwaukee line on West 
Water street, Reed street, Clinton street, and Kinnickinnic ave 
nue by cutting out certain stops, but that the city put a stop to 
this practice by instructing the police department to arrest mem- 
bers of car crews who refused or failed to stop when signaled on 
the streets mentioned. This action was taken under § 1228 of 
the city ordinance, which specifies that all cars must stop on 
signal within the so-called near-side zone on the near side of 
street intersections, and on the far side outside of the so-called 
near-side zone, except at certain points specifically exempted in 
the ordinance. The petitioner discontinued running the stops 
on these two streets, and filed the petition with the Railroad Com- 
mission as heretofore mentioned. 

The scheme of designated stops as outlined by the petitioner 
provided for stopping cars for taking on and discharging passen- 
gers at all crossings within the present near-side zone, at all 
points where lines diverge or cross, at all crossings in the vicinity 
of schoolhouses, hospitals, large factories, at all street intersec- 
tions in the vicinity of a number of business houses and estab- 
lishments, and at all fire department crossings outside of the 
near-side zone. With the above exceptions the plan was to skip 
approximately every second street crossing where such elimina- 
tion did not result in increasing the distance between stops to 
over about 700 feet. The general plan as outlined by petitioner 
for stops outside of the near-side zone is based on the following 
considerations : 

1. From the standpoint of safety, stops should be made where 
tracks cross or diverge, at fire department crossings, and at cross- 


ings in the vicinity of schoolhouses. 
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2. Stops should be made at all transfer points for convenience 
in transferring. 

8. The intervening distance between stops should not exceed a 
certain maximum nor be less than a certain minimum. 

4. The third or the consideration of distance should be largely 
controlled by the number of passengers using the respective stops. 

At the hearings at which the patrons of the Milwaukee Electric 
Railway & Light Company had an opportunity of testifying for 
or against the plan of designated stops as outlined above, the 
following general objections were offered : 

It was shown that in numerous cases business houses of a simi- 
Jar kind are maintained at corners one block apart, and that 
under the proposed scheme of stops the owners of the business 
houses at the corners where the stop was to be eliminated would 
be discriminated against in favor of his competitor at the next 
corner where the stop was to be made, and that real estate valucs 
would be affected. 

The plan submitted contemplated eliminating practically all 
stops within one block of intersections or turnouts. The objec- 
tions offered to the elimination of these stops were that, in addi- 
tion to requiring some of the patrons to walk approximately an 
extra block, it would necessitate crossing tracks, which was con- 
sidered by some witnesses more or less dangerous. This element 
of danger would apply to those boarding or leaving cars in one 
direction only. 

Considerable objection was offered by those interested in going 
to and coming from certain schools, hospitals, ete. While the pro- 
posed plan provided for stops at or near most of these institutions, 
others were not provided for. 

A general objection was made against the proposed scheme 
in that some patrons would be required to walk a block more 
than they are now required to do. 

Considerable testimony was offered to the effect that some of 
the stops it was proposed to eliminate were used by large numbers 
of patrons. 

Objection was made to increasing the rate of speed over street 
intersections. It was claimed by some that the cars were now run 


at as high a rate as was consistent with safety. 
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Some objection was made on the ground that the petitioner, 
and not the patrons, would be benefited by the proposed plan. 

In addition to the objections offered as outlined above, the 
Commission received petitions protesting against the proposed 
system of designated stops signed by approximately 2,400 
patrons. These petitions were circulated by civic associations, 
aldermen, and by private individuals. 

Practically all the aldermen of the city canvassed their re- 
spective wards, and testified in regard to the feeling of their con- 
stituents. Without exception, they reported that their constitu- 
ents were opposed to the proposed plan. 

While the majority of those testifying were opposed to the 
plan, some fifteen or twenty patrons were of the opinion that 
the scheme had considerable merit in that it would reduce the 
time spent on cars which could be advantageously used at home 
or at their place of business. They agreed that in case a skip- 
stop plan was adopted the stops to be eliminated should be select- 
ed with a great deal of care. 

While many objected to the general scheme of eliminating 
stops and arranging for designated stops, nearly all agreed that 
there were many stops which might very well be eliminated, and 
which stops were in general designated “freak stops.’’ These are 
at points where streets cross at an angle, where they jog in cross- 
ing the street on which the car line is situated, where they extend 
in one direction only, and where streets are within 150 or 200 
feet of each other. There are a number of alleys which have 
been changed into streets, and which alleys or streets are a very 
short distance from the regularly laid-out streets. It was agreed 
by witnesses that it was not necessary to stop at some of these 
points. There are a number of existing stopping points where 
streets are not open for traffic, or where stops have been arranged 
for in the middle of a block, and it was generally agreed that 
some of these stops might very well be eliminated. 

In regard to the saving in time, which it was claimed by the 
petitioner would result from putting this scheme into effect, a 
number of witnesses for respondent called attention to the fact 
that more time could be saved by reducing the lay-over time at the 
ends of the various runs, than by cutting out stops. Petitioner 


submitted a study showing the time that would be saved between 
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the ends of the various lines and by sections of lines. The sav- 
ing in time which it is claimed by the petitioner would result 
from this scheme ranges from one minute on the Third street, 
First avenue, Farwell and Wells lines to seven minutes on the 
Lisbon and Pabst avenue lines. The number of stops that were 
to be eliminated ranged from two on the Third street to thirty 
on the Center street line. The number of stops petitioner pro- 
poses to eliminate, and the number of minutes to be saved on 
each line, 1s shown in the following table: 





Stops Petitioner | ,,: 
Proposes to ae 


Eliminate. 
eS 
BUPA 55555. hese See aes ee chek wee Oe hees 27 5 
CORGE oie Sa REET eee ee 30 3 
CIYDOUEN?. “s24:0iss.te ase decane iawmn aes Be eae iss 12 4 
DelnWOle 453. bs bore eae ie te kcine beer tees’ 17 2 
ight: (AVGs co oe00e ihe wanceee a tieeanede thes 13 3 
Highth St. j.ccsuerdcn av ceaw Sareknewa aca wees 12 3 
Barwell wo hic ok cost eee earn dec bi ey oe NSE IRS 10 4 
ifstAVGs 546 oes eoe ban bree tad emaweeeek os 8 1 
Bond. di Loa. cccek ik 0 peek bile wile heen were soe eae 15 4 
TOON 156 sch oie a Se hire) h eaee te ena 5 2 
TOWEL ieee hs oie ER ee ea Aha ees 15 5 
EAAVOD 655.5 iS y 5% Skee Oe Ee ee eRe we 19 7 
MICCHGl 6 coco Ge eo Se et ee ee 14 3 
INGCIONGL: <5055:0 5 3065 Ge Ss Cee averse sot evokes 25 4 
NOLO 66 eGcsie tee Rowe oe bah wu eeteewee 19 4 
Oakland eo ees eS te aaes Ch he hae eae 13 2 
PROSE oo6 ts 6k obese eee renter cate ue se 23 7 
SUAte osha ce ae wae eee ee wes 8 5 
TIE Gi isie ks 60-62 Sse NEWER S ee aese eee 2 1 
SSG SG is wena 4s ee Bere S Oe Lew eee 4 3 
IER Sb... ceeicccd eres ddees ec Senne de sa eeies 12 6 
CTO Sls fica bo ricci bow cee ee eRe Oe 4 4 
Viaduct-Muskego: occ s. die siawd ees esa ane oe 10 3 
VINCE sc Side oa tae 65 Soe Asean eens 17 5 
W Gls a. sede REE ORES & ERO Re 9 1 


Before hearings were held to allow patrons to testify in this 
case, considerable publicity was given the scheme by articles in 
the daily press and by the pamphlet “Of Public Interest” pub- 
lished and issued by the petitioner. The advantages were in this 
manner brought before the public, and those who testified had 
every opportunity of familiarizing themselves with the proposed 
plan before testifying. This was especially true of the alder- 
men who objected to the scheme. 

[1] It is generally conceded that good service depends upon 
(1) safety; (2) headway; (3) seating capacity; (4) speed; (5) 
P.U.R.1I915E. 


SVU WISCONSIN RAILROAD COMMISSION. 


convenience of stopping places; (6) miscellaneous, such as sani- 
tary conditions, light, heat, and ventilation of cars, convenience 
of equipment, and notice to public in relation to service, and 
courtesy of employees. These items are given in the order of 
their importance, although there may be considerable difference 
of opinion as to the relative importance of each subdivision. The 
patrons of a utility are interested in a reduction in headway 
(time interval between cars), an increase in seating capacity, an 
increase in speed consistent with safety, an increase in the num- 
ber of stopping points, and an increase in all of the items men- 
tioned in the miscellaneous group. This controversy deals essen- 
tially, with stopping points, and while it is true that a decrease in 
the number of stopping points tends to an increase in speed, seat- 
ing capacity, and a decrease in headway in case the number of 
cars in service remains the same, it is also true that in case the 
number of cars is reduced so as to furnish the same seating ca- 
pacity, the speed would be increased while the headway would 
remain practically the same. A decrease in the number of stops 
makes for less efficient service as far as convenience in boarding 
and leaving cars is concerned, and unless the traveling public 
are assured of substantial advantages as to speed, seating 
capacity, and headway, they are not very apt to agree to a cur- 
tailment of the number of stopping places. Judging from the 
evidence submitted by the respondent in this case, the patrons 
of the petitioner company feel that the slight advantage in speed 
which is promised by the company would not make up for the in 
convenience they would be put to by the reduction in the num- 
ber of stopping places. 

An increased speed is the only advantage which the petitioners 
offer for the reduction in the number of stopping points. If the 
respondent had been offered, in addition to an increase in speed, 
an increased seating capacity and a decreased headway, there is 
little question but what they would have looked upon this pro- 
posed scheme more favorably. 

As far as the petitioner company is concerned, the installation 
of this system of designated stops would undoubtedly mean great- 
er speed, the same headway and seating capacity as is now fur- 
nished, and would result in a decreased number of car hours and 


a decrease in operating expenses. This, however, would be true 
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only when the amount of time saved is equivalent to the time 
spacing between cars on the schedule now in force, or in other 
words, for any particular line the aggregate of time saved would 
necessarily have to be great enough to allow of the taking off of 
one car before any economies would be had. An aggregate sav- 
ing in time less than that sufficient to allow the taking off of one 
car would merely result in increasing the lay over of cars at the 
ends of the line. On some of the lines the number of cars would 
undoubtedly be reduced after the proposed scheme were put in 
operation, without violation of the standards of service prescribed 
by the Commission. On other lines, where the round trip sav- 
ing in time per car is less than the present time spacing between 
cars, it would be impossible to make any reduction in the number 
of cars run. 

The total number of possible stops by lines under the present 
is 1,290. The total number of stops under the proposed system 
is 963, which amounts to 25.4 per cent reduction in the total 
number of possible stops. Obviously each car does not stop at 
each designated point under the present system, nor would they 
stop at each designated point under the proposed system. The 
average number of stops per trip in the aggregate of all lines is 
492, which is 45.8 per cent of the total number of possible stops. 
The average number of stops which it would be necessary to 
make under the proposed system cannot be determined without a 
trial of the proposed scheme, but the percentage of stops actually 
made to the possible stops would be considerably higher under 
the proposed than under the present arrangement. 

The proposed scheme of designated stops would not, in our 
opinion, add anything to the ultimate safety, and we also find so 
far as headway is concerned there would be the same interval 
of time between cars as at present, and there would be no advan- 
tage to patrons so far as headway is concerned. There would, 
however, be some economies in operation. On some sections of 
the various lines, running time may be decreased without a re- 
duction of stops, resulting in more adequate service, and in some 
Instances such changes have been made since this action was 
started. We find that a considerable number of so-called “freak 
stops” and other special stops heretofore mentioned and specially 


set forth in the order hereinafter made may be eliminated with 
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considerable advantage to all concerned, and without any serious 
disadvantage or inconvenience to the patrons of the road. With 
the elimination of these stops the adequacy of the service will be 
increased. 

In attempting to arrive at just what should be considered ade- 
quate service as far as stopping points are concerned, we have 
given considerable weight to the wishes of the patrons of the pe 
titioner company as expressed at the hearing. However, testi- 
mony of some fifteen or twenty prominent citizens who testified 
in favor of an extended skip-stop plan was also considered. Dif- 
ferent schemes of eliminating stops or designating stops are now 
in force in several cities, and in others various plans are now 
being tried out. At the last hearing in this case the city of Mil- 
waukee, through the assistant city attorney representing them, 
requested that a skip-stop plan be given a trial on three lines in 
different sections of the city to be designated by the Commission, 
for a period of three months. After this plan has been tried out 
the Commission will ascertain the sentiment of the patrons of the 
lines affected, either by a system of balloting by the patrons or 
by public hearing, or both, and then take such action as may be 
warranted as to said three lines. If the plan proves successful 
and satisfactory to the patrons, the Commission reserves the right 
to reconsider this order as to any other lines. 

[2] Our order will therefore provide for the elimination of a 
number of so-called “freak stops” and the changing of others 
from one side of the street to the other. This means that combi- 
nation stops are to be arranged for at various points where a near- 
side stop on one street will practically mean a far-side stop for 
the adjacent street. 

In order that there will be no confusion, and that patrons will 
understand just where stops are to be made, signs should be 
placed at all street intersections where cars do not stop and at all 
points where stops are made in exception to the provisions of the 
ordinance requiring far-side stops. 

The order to be entered therefore will, unless it shall develop 
from experience that the skip-stop plan is meritorious and satis- 
factory to patrons, dispose of all matters referred to in the pe 
tition except as to the three lines on which the designated stop 


plan as suggested by the assistant city attorney of the city of Mil 
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waukee will be tried out. As to all except these three lines, we 
hereby find that adequate service requires stops to be made and 
others to be eliminated as hereinafter in the order required in §§ 
I., IT., and II., thereof, and that it is reasonable and proper that 
the stops in said section specified to be made or eliminated be so 
made and eliminated as in said order provided. As to said three 
Jines it is also found that adequate service requires the elimina- 
tion of the so-called “freak stops” as in §§ I., II, and III. of 
said order provided, but as to whether additional stops should be 
eliminated on these three lines, no finding will be made until 
after the trial provided for in the order. 

Railroad Commission of Wisconsin, by Walter Alexander, 
Halford Erickson, and Carl D. Jackson, Commissioners, 


WISCONSIN RAILROAD COMMISSION. 


MILWAUKEE LIGHT, HEAT, & TRACTION COMPANY et al. 
v 


CITY OF CUDAHY. 


MILWAUKEE LIGHT, HEAT, & TRACTION COMPANY et al. 
v. 


CITY OF SOUTH MILWAUKEE. 


Service — Street railways — Stops. 
1. In order to facilitate the movement of traffic, cars passing over 
a fire crossing at which they are required to stop were permitted to 
substitute such place as a regular stopping place for passengers, al- 
though the original stop nearby would better serve the neighborhood. 


Service — Interurban cars — Stops. 
2. Interurban cars, when substituted without notice for suburban 
car service, on the schedule of a railroad company, were required to 
make all stops designated for both. 


Service — Commission powers — Ordinance stops. 

3. Municipal ordinances which require interurban cars operated 
therein to stop at all corners on signal are in contravention of the 
public interest and an unreasonable interference with the exercise of 
the powers of the Commission to require a railroad to render adequate 
public service. 

Service — Street railways — Speed restrictions. 
4. A requirement in a city ordinance that cars shall not exceed a 
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speed of 4 miles per hour on a bridge and within 100 feet of either 
end thereof was held reasonable on account of the restrictive area avail- 
able for traffic thereon, but a requirement that the speed should not 
exceed 6 miles per hour in a certain portion of one city, and a require 
ment that the speed should not exceed 15 miles per hour in another 
city, were held unreasonable; and a limit of 20 miles per hour was 
allowed. 


Service — Street railways — Speed limitations — Automobiles. 

5. The fact that an ordinance limiting the operation of automobiles 
in a city to a certain speed is reasonable does not make an ordinance 
limiting the operation of street cars to the same speed reasonable, since 
conditions of operation are entirely different. 


Service — Street railways — Preference in method of facilitating traf- 
fie. 

6. Street railways should not be refused relief from burdensome 
speed and stop regulations for the purpose of bettering their service, 
on the ground that the cars are delayed by complicated fare-zone tick- 
ets and pay-as-you-enter cars, since the companies should not be refused 
permission to improve their service in one respect for the reason that 
other improvements might be made in the method of operation. 


[August 28, 1916.] 


Petition by street railway companies to be relieved from 
the operation of certain ordinances regulating speed and stops; 
granted in part; companies required to limit the speed of all 
cars operated in the cities of Cudahy and South Milwaukee to 
20 miles per hour a maximum attained speed and to 8 miles 
per hour in front of any school grounds, and 4 miles upon and 
within 100 feet of each end of the South Milwaukee bridge. 

The appearances are set out in the opinion. 


By the Commission: The separate petitions in the above 
entitled matters allege in substance that certain ordinances en- 
acted respectively by the city of Cudahy and the city of South 
Milwaukee with reference to the speed of cars and to stopping 
places in those cities interfere with the furnishing of adequate 
and proper service to the patrons of petitioners’ suburban and 
interurban railway lines. The Commission is therefore asked 
to investigate the facts, and prescribe such schedule, speed, and 
stopping places, as shall be just and proper under all the cir 
cumstances. 

The city of Cudahy and the city of South Milwaukee. in 
separate answers, allege in substance that the ordinances re 


ferred to by the petitioners do not in any way interfere with the 
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furnishing of adequate service by the petitioners, and that they 
are reasonable and valid. The dismissal of the petitions is 
therefore asked. 

Hearings were held at Milwaukee on November 2 and 23, 
1914, and at Cudahy and South Milwaukee on November 21, 
1914. The cases were argued orally before the Commission at 
Madison on May 27, 1915. The petitioners were represented by 
James D. Shaw of Van Dyke, Shaw, Muskat, & Van Dyke, and 
R. B. Stearns; George C. Dutcher appeared for the city of 
Cudahy, and W. J. Riley, for the city of South Milwaukee. 

The salient sections of the Cudahy ordinance are as follows: 

“Section 1. No person or corporation owning or operating 
any street railway within the limits of the city of Cudahy, nor 
any agent, servant, or employee of such person or corporation, 
shall run or operate, or cause to be run or operated, any car or 
vehicle upon said street railway, propelled by electricity, at a 
rate of speed not exceeding 6 miles per hour while running 
through said city within the limits thereof.” 

“Section 3. It shall be the duty of every person or corporation, 
agent, servant, or employee of such person or corporation, own- 
ing or operating any street railway within the limits of said 
city, to stop its cars upon any street crossing within the limits of 
said city, when signaled so to do by a person desiring to alight 
upon such car, and to so operate its said cars while running 
through said city of Cudahy so that passengers may be enabled 
to get on or off the said cars whenever the agent, servant, or em- 
ployee in charge thereof is signaled by said passenger.” 

This ordinance was modified subsequent to the filing of the 
petitions herein to provide a speed limit of 15 miles per hour 
within the city and a speed limit of 8 miles per hour in front 
of school grounds, thus conforming to the limits fixed for auto- 
mobiles by § 1636-49 of the statutes. 

The salient sections of the South Milwaukee ordinance are as 
follows: | 

. “Section 1. No person or corporation owning or operating 
any street railway within the limits of the city of South Mil- 


waukee, nor any agent, servant, or employee of such person 
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or corporation, shall run or operate or cause to be run or oper 
ated any car or vehicle upon said street railway at a rate of 
speed exceeding six (6) miles per hour on North Chicago and 
Tenth avenues between the intersection of Hawthorne and North 
Chicago avenues and the intersection of the Chicago & North- 
western railway’s spur track and Tenth avenue, nor at a speed 
exceeding four (4) miles per hour between points within one 
hundred (100) feet of either side of any bridge crossed by such 
street railway in said city of South Milwaukee.” 

“Section 8. It shall be the duty of every person, agent, serv- 
ant, or employee of such person or corporation who shall have 
charge of the operation of any car or vehicle upon any such 
street railway in said city of South Milwaukee to stop on the 
farther side of any street crossing intersecting such street rail- 
way, (and at points along unplatted property where the common 
council of said city of South Milwaukee may direct, said points 
to be not less than 600 feet apart), when signaled to do so by 
person or persons wishing to leave or enter the said car or 
vehicle.” 

Early in September, 1914, the street railway companies in- 
troduced a new schedule for their interurban and suburban cars 
in the cities of Cudahy and South Milwaukee, eliminating a 
number of stopping places. This action was taken in accordance 
with the general plans for introducing the so-called skip-stop 
system on the Milwaukee-Racine-Kenosha interurban line, and 
was based upon a study of the traffic and other conditions on 
this line. Conductors and motormen were subsequently arrested 
for violating the ordinances above quoted upon refusing to stop 
cars at the signal of patrons at street corners other than those 
designated as stopping places. The company thereupon re 
stored the eliminated stops and filed the present complaints 
with the Commission. 

At the hearings the companies submitted a list of the desig- 
nated stops which they deem it advisable to retain in the cities 
of Cudahy and South Milwaukee. These stops and the distance 


between them are listed in the following table: 
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Cudahy. 
Distance from 
Designated Stop. Nearest Stop 

North. 
AK. Cudahy Depot 5.650605 asce isin enestened seeekeus coe | 4,176 feet 
DR RVCON 085i es Wau eT Ee cere ea ea eee wa eas 1,508 
MX BAMerd) 65 ais boss's Scecdeeeenks EcMew eld ea See eee ues 663“ 
DO PADS oc vietiis sis baw SS GGN We Obs Selbu eva tee oe oka eas 529 
More OUNGR cy ooo ct aiesan Si teeth daew ost cusue teemwesee 792 * 
RX Pal deka c5 cai esateaw ti ierwk baleen aes pe eae eee baa 994 ‘“ 
Bek. UNGGr wood < eid s ste ais naan 6 ee ertinme Hi w ose oe Vv eeOs 319 “ 
AX. Railroad ‘Crossing: ise sissies sweeredccein sce me dale e dees 986 “ 
A GANG G 265 05sstain vicai ae wien oe eae ewon te bt aw bee mameees 1,014 “ 





South Milwaukee. 





Distance from 


Designated Stop. Nearest Stop 

North. 

>. ©. Ei 6) | (aa ee a (aerawawaweeotewneee 1,240 feet 

XM. Badger Foundry 66 ciicccnwss seen cus cswseewss sGrusers 850 

Poe POE aes pices ag acess dae sk ee ee iS/wath eae - 1,007 * 
Pee DIM bis oat wee ee Sawtelle cose es eee oe emaeue eee eed 647 " 
MA. BOGCH §- 6.65 4ese Cedars ee Saw ba eA ewe ee eee ee 734 “ 
X Cherry ..cccsccvees Pree Bis ts Biase aa ace are ree 653 * 
XX Hawthorne ............ Si arheite tae cae wha anes a aceass 781 “ 
XX Rawson ..... re eT er ree ne eaawtene-cstes 926 “ 
m. Minnesota: 24 24.000 ieee ike eres een ae aces 1,005 “ 
XX 10th and Milwaukee ....... CCEA S ER SS eee eae Siete 647 “ 
X Milwaukee and 8th ........-cceee0- aie Breer wanes 1,063 “ 
X Milwaukee and 6th ........ cc ccc cece cc cer ec cccens 1,032 “ 
& 6th and Madison: 2100s666 sis dca ie es esi seesei ies 592 “ 
X Sth and Marquette ......... ccc cere cere see eees 656 “ 
X Sth and Marshall .......... ccc ccc ccc cc cc ec cee nees 634 “ 
&. Bth sand. MOriION: «odie icc ck ek sc wise eis ce eas gecaneterece 644 “ 
Oth and. Sherman ic oi ci cde wee pinw sbi we eeeaeeen 2,320 “ 
x. 6th: and ‘Clarke siccasesi eset cio cekeiikesaes ices 1,392 “ 
X Terminus ......... idee h Caeck wie Sel eursele ae eetee aes 928 “ 
XXX Waiting Station ............ ccc ecw eee ence reece 124 “ 
XXX Chicago Road and Marquette ............ceceeeees 2,250 “ 
XXX Chicago Road and Marion ............cccecccesecs 1,276 “ 
XXX Chicago Road and Drexel ....... bee see Sa aan. 1,363 “ 
XXX. South: Limite: ocvcace hee ieiiees F060 2s ees ews ne se aness 2,720 “ 





X Indicates that stop is for suburban cars only. 
XX Indicates that stop is for both suburban and interurban cars. 
XXX Indicates that stop is for interurban cars only, since suburban cars 
do not pass these points. 


The greater portion of the testimony which was introduced 
by the cities of Cudahy and South Milwaukee relates to the 
reasonableness of the designated stop plan in general, and little 
direct testimony was offered concerning the public necessity 
for the specific stops proposed to be eliminated. In arriving 
at a conclusion as to the merits of each stop, it was necessarv to 


supplement the testimony and the exhibits offered by the com- 
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panies by an inspection of the line and observation of the traf- 
fic conditions. 

In the city of Cudahy it appears necessary to retain the stop 
at Van Norman avenue which was established subsequent to 
the filing of the petitions herein, and which is located about 
midway between the Cudahy depot and the north city limits. 

[1] Witnesses objected to the discontinuance of the corner 
of Packard and Plankington avenues as a stopping point. The 
stop at Layton avenue selected by the companies is a necessary 
one on account of the use of Layton avenue by the fire depart- 
ment, and this stop is only 399 feet south of Plankington avenue. 
If Layton avenue were not a fire crossing, the logical place for 
a stop would be Plankington avenue, which would better serve 
the settlement located north and east. Under the circumstances 
we believe that satisfactory service can be secured by stopping 
south-bound cars on the near side of Layton avenue and stopping 
north-bound cars on the near side of Layton avenue and on the 
far side of the corner of Packard and Plankington avenues. 
This arrangement will protect Layton avenue as a fire crossing, 
and will make it unnecessary for patrons living north of Plank- 
ington avenue to cross Layton avenue for service. 

Underwood avenue was formerly a fare-zone limit, and as 
such was a necessary stop. At present, however, the fare-zone 
limit is Grange avenue or the south city limits. It appears that 
Hammond avenue would be a more central and satisfactory inter- 
mediate stop between Pulaski avenue and the railroad crossing. 

With the changes and additions indicated above, it is the 
opinion of the Commission that the stops suggested by the com- 
panies in Cudahy are sufficient for adequate service under exist- 
ing conditions. 

In the city of South Milwaukee certain stops in addftion to 
those suggested by the companies appear to be necessary. The 
suburban cars should stop at Ninth and Milwaukee and at 
Seventh and Milwaukee, and a stop should be placed at Fifth 
and Montana instead of at Fifth and Marquette as suggested. 
Interurban cars should stop at Tenth and Marquette, at Chicago 
Road and Marshall, at Chicago Road and Manistique, and at 
the stopping place known as Peterson’s or Lorig’s. With these 


changes and additions, the stops suggested by the companies in 
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South Milwaukee are, in the opinion of the Commission, sufi- 
cient for adequate service under the existing conditions. 

[2] During certain periods of the day when the traffic is 
light, interurban cars are operated on the same schedule and 
substituted for certain of the suburban cars. If this practice 
is continued, stops should be made by such interurban cars at 
all points designated exclusively for suburban cars in addition 
to the regular interurban stops. In the present case suburban 
stops on the line traversed by the interurban cars are Badger 
Foundry, Elm avenue, Cherry avenue, and Minnesota avenue. 
All interurban cars which are substituted for suburban cars 
should stop at these points. 

[3] The companies urge that the elimination of all unneces- 
sary stops will improve the service by shortening the schedule 
and minimizing the interruption to through travel. This prin- 
ciple has been recognized by the Commission as applicable to 
interurban service in Racine v. Milwaukee Electric R. & Light 
Co. 12 Wis. R. OC. R. 388; Kenosha v. Kenosha Electric R. 
Co. 12 Wis. R. C. R. 508; and Waukesha v. Milwaukee Electric 
R. & Light Co. 138 Wis. R. C. R. 89. There appear to be no 
reasons for withdrawing from the position there taken. From 
the standpoint of adequate service, the elimination of some stops 
is not only within the bounds of reason, but is advantageous for 
the traveling public. The city ordinances which require cars to 
stop on all corners on signal are therefore in contravention of the 
public interest. The Commission is empowered to require a 
public service corporation to render adequate service, and it can- 
not be restricted in the exercise of this authority by conflicting 
municipal enactments. 

[4,5] The railway companies also object to the speed restric- 
tions imposed by the ordinances above quoted. The requirement 
of the South Milwaukee ordinance that cars shall not exceed 
a speed of 4 miles per hour on the bridge and within 100 feet 
of either and thereof appears to be reasonable on account of 
the restricted area available for vehicle traffic over the bridge. 
The other requirement that the speed of cars shall not exceed 
6 miles per hour in a certain portion of the city, and the require- 


ments of the Cudahy ordinance that the speed of cars shall not 
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exceed 15 miles per hour in the city, are not, in the opinion of 
the Commission, reasonable requirements. 

Counsel for Cudahy argues that the Cudahy requirements 

conform to the limits set for automobiles in § 1636-49 of the 
statutes, and that what is reasonable for automobiles is reason- 
able for the suburban and interurban cars. We are inclined 
to believe, however, that for purposes of speed regulation, auto- 
mobiles and street cars should be separately classified. There are 
sufficiently obvious reasons why street cars may be allowed 
with safety to attain a greater speed than automobiles. Cars 
are operated on rails and are not dependent upon the human 
hand as to their course, whereas automobiles may swerve through 
carelessness or may skid on slippery pavements. Thus pedes- 
trians and travelers in vehicles have little difficulty in keeping 
clear of the street car’s path. Motormen report defects in car 
equipment at the end of each day’s run. Thus any necessity for 
adjustment of brakes is almost sure to be noticed, and the neces- 
sary repairs made by the shop force employed for that purpose. 
Automobiles are ordinarily less regularly inspected. Street cars 
are apt to be more noisy in operation, thus giving more warning 
of their approach. Another important consideration is that 
motormen in most cases have been over the line very frequently 
and are thoroughly familiar with dangerous street crossings or 
other points involving hazard. Many automobile drivers, on 
the other hand, have been in the vicinity infrequently. 
' To limit the attained speed of cars to 15 miles per hour in 
the cities of Cudahy and South Milwaukee would seriously ham- 
per the movement of interurban cars. In large cities cars fre- 
quently attain a much higher speed without serious results, 
and if a higher speed is permissible in large cities, it must also 
be permissible in the less densely populated communities of 
Cudahy and South Milwaukee. In our judgment it is neces- 
sary to permit an attained speed of 20 miles per hour in order 
to secure reasonably adequate interurban service in point of 
speed. 

{6] Witnesses asserted that the movement of cars in Cudahy 
and South Milwaukee is greatly delayed on account of the com- 
plicated fare-zone tickets and the pay-as-you-enter system of 


operation, and it was urged that by a return to the old system 
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more time could be saved than by the skip-stop plan. It is 
doubtless true that the use of fare-zone tickets and the introduc- 
tion of prepayment operation have caused delay, especially dur- 
ing the period of adjustment before patrons have become 
accustomed to the new conditions; but this matter is entirely 
separate from the question here under discussion. The railway 
companies should not be refused permission to improve their 
service in one respect for the reason that other improvements 
might be made in the method of operation. 

In the light of the testimony and upon investigation, we find 
that the provisions of the ordinances above quoted which require 
the stopping of cars on signal at all street crossings in Cudahy 
and South Milwaukee, and which limit the speed of cars in 
Cudahy and South Milwaukee, constitute an unreasonable inter- 
ference with the furnishing of adequate service by the petition- 
ing companies; and, that the discontinuation of the existing stops 
which are not included in the list given in the order herein, 
and the change in the speed limitations specified therein, are 
necessary for reasonably adequate service. 

Railroad Commission of Wisconsin by Walter Alexander, Hal- 
ford Erickson, and Carl D. Jackson, Commissioners. 


IDAHO PUBLIC UTILITIES COMMISSION, 


J. T. WISEMAN et al. 
v. 


RUPERT ELECTRIC COMPANY. 
[Case No. F-96; Order No. 274.] 


Pleading — Verification of complaint — Dismissal. 
A complaint to the Idaho Public Utilities Commission will be 
dismissed where it is not verified as required by their rules and regula- 
tions. | 


[September 1, 1915.) 
APpPplLicaTIon to dismiss an unverified complaint; granted. 


By the Commission: This cause came on for determination 


upon the application of the said defendant to dismiss the com- 
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plaint of the said complainants for various reasons, the principal 
one being that the complaint is not verified in accordance with 
the rules and regulations of the Public Utilities Commission. 

It appears to the Commission that said application to dismiss 
the complaint should be granted upon the grounds above stated, 
for the reason that the rules and regulations of the Public Utili- 
ties Commission as prescribed in subdivision (a) of paragraph 
3 of rule IV. require all complaints to be verified. 

In regard to the other objections urged in the motion of the 
defendant to dismiss said complaint, the Commission is of the 
opinion that the objections referred to in said application should 
be corrected in the amended complaint to be filed. 


ILLINOIS PUBLIO UTILITIES COMMISSION. 


GEORGE M. CREUTZ et al. 
v. 
WESTERN UNITED GAS & ELECTRIC COMPANY. 


(No. 3862.] 


Service — Gas — Extension — Cost to new consumer. 

A rule of a gas utility requiring new consumers to pay for the 
cost of extending the gas main in excess of a distance of 300 feet per 
consumer, which is rebated as additional consumers are connected to the 
extension, was held reasonable and equitable as applied to a village 
containing scattered residences. 


[September 9, 1915.] 


Comp.arnt by residents of the Village of Ardmore as to prac 
tices of the Western United Gas & Electric Company relative to 
installation of extensions to its gas-main system; dismissed. 

The appearances are set out in the opinion. 


‘Commissioner Shaw: The petitioners herein, George 4. 
Creutz and C. E. Logus, residents and property owners in the 
village of Ardmore, county of Du Page, under date of May 17, 
1915, filed a complaint in which it is alleged that the respondent 
herein had established certain unfairly discriminatory and arbi- 
tary practices relative to the installation of extensions to its gas- 


main system in the said village of Ardmore, 
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A hearing was held in Chicago on June 21, 1915, and C. FE. 
JLogus appeared in behalf of the petitioners, and Benjamin P. 
Alschuler, as counsel, appeared in behalf of the respondent. 
Certain testimony had been taken when it developed that the 
respondent was not fully and properly qualified as a public util- 
ity subject to the jurisdiction of this Commission, owing to the 
fact that there had been filed no application requesting au- 
thority for the respondent to transact business in the recently 
incorporated village of Ardmore. The hearing was continued 
until] such time as the said application could be filed and acted 
upon. 

A hearing in regard to the respondent’s application for a cer- 
tificate of convenience and necessity (case 3966) was held in 
Chicago on July 26, 1915, with the same appearances. Both 
cases (Nos. 3662 and 3966), for the purpose of the hearing, were 
consolidated ; but the cases are here separated in order that in- 
dividual orders may be entered in each cause. From the origi- 
nal bill of complaint and from the evidence introduced in the 
hearings of June 21, 1915, and July 26, 1915, the nature of 
the controversy may be stated as follows: 

The respondent, which in time past had installed a small 
gas distribution systein in the then unincorporated village of 
Ardmore, is now engaged in the construction of extensive addi- 
tions to the gas mains of the now incorporated village. The new 
extensions, however, are not planned to reach all the homes in 
the village, and the petitioners herein own homes which will be 
without gas service. The bone of contention is to be found in a 
certain rule which has been adopted by the respondent and which 
has been fixed in a franchise granted by the village. The rule 
in question specifies that an extension of an existing gas main 
will be installed by the respondent, gratis to the consumer, when- 
ever the distance to be run does not exceed 300 feet per con- 
sumer, t. e., 600 feet for two consumers, 900 feet for three con- 
sumers, etc. Beyond the limit of free extension, a new consumer 
is billed for an excess cost, which is rebated as additional con- 
sumers may be connected to the extension. The rule is identi- 
cal with a published conference rule of this Commission, except 
that the Commission’s rule requires only 200 feet of extension 


per new consumer. 
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The respondent contended (1) that, to extend its mains to 
serve the homes of the petitioners, the limit of free extension 
would be exceeded; (2) that the petitioners should pay for the 
excess cost of mains above the free limit; (3) that it could not 
possibly extend the mains to the homes of the petitioners with- 
out exercising unjust discrimination; (4) that the revenue to be 
derived from an entirely free extension to the homes of the 
petitioners would be entirely inadequate to pay interest on the 
increased investment; and (5) that the prospect for additional 
future business to be derived from the extensions was not bright. 
The petitioners contend that the respondent’s practice is to make 
a long extension, if the total number of consumers which can be 
connected to the extension would justify the necessary total 
length under the 300-foot rule. The petitioners argued that, by 
such a method of computation, the entire village of Ardmore 
should be taken as a unit, and the majority of the homes in the 
town could be served without exceeding an average of 300 feet 
of main to the consumer. 

It appears that the rule of the respondent, as fixed by the vil 
lage ordinance, is reasonable and equitable in this case. The 
village of Ardmore seems to be a sparsely settled community, and 
the homes of the citizens are more or less scattered. It would be 
unreasonable to demand that the respondent install gas mains to 
reach each and every individual home in the village. 

It is therefore ordered that the complaint in case No. 3882 be 
and the same is hereby dismissed. 

By order of the Commission, at Springfield, Illinois, this 9th 
day of September, 1915, _ 


ILLINOIS PUBLIC UTILITIES COMMISSION, 


IN RE DE KALB-SYCAMORE ELECTRIC COMPANY. 
[No. 4114.] 


Rates — Steam heat — When meter rate preferable to fiat rate. 

A meter rate for steam heat, based on the amount of steal 
condensed in the consumer’s premises as measured by the water of 
condensation, is more just to both the consumer and the utility then * 

P.U.R.1915E. 
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fiat rate, based on the amount of radiation installed, which leads to 
excessive use and waste of steam. 


[September 9, 1915.] 


Aprrication by the De Kalb-Sycamore Electric Company for 
authority to withdraw flat rates for steam heating service at De 
Kalb; granted. 

The appearances are set out in the opinion. 


Commissioner Shaw: The petitioner herein, the De Kalb- 
Sycamore Electric Company, a corporation organized under the 
laws of the state of Illinois, has filed an application for authority 
to withdraw the flat-rate charge for steam heating service that is 
now in force in De Kalb. 

A hearing was held in Chicago on August 23, 1915, and Mr. 
W. C. Sparks, vice president of the company, appeared in sup- 
port of the petition. No one appeared in opposition to the pe- 
‘ tition, and the record shows that the mayor of De Kalb was duly 
notified. From the petition and evidence the nature of and 
reasons for the request may be stated as follows: 

The steam heating system to De Kalb is operated in con- 
junction with the electric generating plant, thereby allowing of 
the utilization of the exhaust steam from the prime movers. This 
steam is carried through insulated underground pipes into the 
consumers premises, and condensed in the radiators. The 
measure of the cost of service has been made in the past in 
two ways: (1) on the amount of radiation installed, and (2) 
on the amount of steam condensed in the consumers’ premises 
as measured by the water of condensation. The first is the flat- 
rate charge and the second the meter rate. The object of the 
petition is to eliminate the flat-rate charge from the schedule 
of rates, and to place all consumers on the meter basis. The 
petitioner stated that this would probably effect a slight reduc- 
tion in the revenue. 

Under the meter rate any reduction of steam consumption 
effected by the consumer is reflected in the charge for service. 
Under the flat rate this is not possible, for the charge is not 
based on the actual consumption. This basis for charging leads 
to excessive use and waste of steam, as there is neither incentive 


for economy nor penalty for waste. From this it is evident that, 
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of the two, the meter basis is the more just for both the consumer 
and utility. It appears that the petitioner’s request is reason- 
able, and that the best interests of the utility and the consumers 
would be served by granting the prayer of the petitioner. 

It is therefore ordered that the schedule of flat rates and 
charges for steam heat now in force in the city of De Kalb 
be withdrawn. 

No valuation having been made, the Commission is not ren- 
dering a decision on the reasonableness of the meter rates now 
in force and on file with the Commission. 

By order of the Commission at Springfield, Dlinois, this 9th 
day of September, 1915. 


MISSOURI PUBLIC SERVICE COMMISSION. 


A. W. REID et al. 
v. 


CHICAGO, ROCK ISLAND, & PACIFIC RAILWAY 
COMPANY. 


[Case No. 594.] 


Commerce — Stoppage of interstate train. 

1. Interstate commerce is not improperly interfered with by an 
order of a Public Service Commission requiring the stoppage of inter- 
state passenger trains at a village or the rearrangement of their sched- 
ules in order that adequate local train service and facilities may be 
furnished. 


Service — Railroads — Stopping of interstate passenger train. 

2. The stopping of a passenger train only in the morning was held 
inadequate service and insufficient for the public convenience of the 
inhabitants of a village of 300 situated in the midst of a populous com- 
munity, and the railroad company was required also to stop an inter- 
state passenger train at night at the village, it appearing that such 

_ service had been maintained for many years until recently, and that it 
could be rendered at slight cost and with little interference with the 
through schedule or interstate traffic. 


Service — Railroads — Stopping of interstate passenger trains. 

3. The Missouri Commission in ordering that an interstate passen- 
ger train stop at a particular station will not consider the possible 
effect upon interstate traffic of other stations, as a result of the order, 
securing stops, until the advisability of making such stops is presented 
to the Commission for determination. 

P.U.R.1915E. 
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Service — Ratlroads— Night station agent. 
4. The maintenance of a night station agent at a village of 300 
inhabitants was held necessary for the proper accommodation of the 
public using night trains. 


[June 29, 1915.] 


Comruaint that passenger facilities furnished the inhabit- 
ants of Winston are inadequate; sustained and ordered that an 
additional train stop at the station and that a night station 
agent be maintained. 

Appearances: G. A. McWilliams for complainants; Paul E. 
Walker and E. J. Collins for defendant. 


By the Commission: This is a complaint of A. W. Reid and 
thirty other citizens of this state residing in or near the town 
of Winston, Daviess county, Missouri, against the Chicago, Rock 
Island, & Pacific Railway Company, charging inadequacy of 
train service between Kansas City and St. Joseph, Missouri, 
and Winston, and intermediate points, and inadequacy of sta- 
tion service for the accommodation of passengers at the said 
town of Winston, and praying that the defendant company 
be required to regularly stop at Winston an additional passen- 
ger train, v1z., the defendant’s daily east bound passenger train 
No. 12, due at Winston at 7:58 o’clock in the evening; and also 
that a night agent or helper be kept by the defendant at its said 
Winston station to assist and serve the passengers using said 
train No. 12, and defendant’s west bound passenger train No. 
57, due at 6:14 o’clock in the morning at such station. 

The defendant filed answer denying such inadequacy of train 
and station service, and alleging that while its said train No. 12 
was previously scheduled as a local train and as such regularly 
stopped at Winston and other local stations, yet that upon the 
shortening of the schedule of that train it was necessary to omit 
Winston and many other stations of similar importance from its 
schedule, and that the defendant cannot now stop train No. 12 
at Winston without likewise stopping the same at other stations 
where there is more justification for the service, which would de- 
stroy the usefulness of the train in the interstate transportation 


of passengers; and alleging with respect to the service of such 
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night agent that the defendant has not felt that its business jus- 
tified the expense of maintaining such agent at Winston. 

The case was regularly heard by Wm. G. Busby, special ex- 
aminer for the Commission, at Kansas City, Missouri, on the 
24th day of February, 1915, and has been submitted to the Com- 
mission for decision on the pleadings, evidence taken and re- 
port of the examiner. The statutory provisions governing the 
ease are § 51 and subsection 2 of § 47 of the Public Service 
Commission law of 1913, and § 3275, Rev. Stat. (Mo.) 1909, 
which fully authorize the Commission to pass upon the ques- 
tions involved. 

[1] An examination of the record will disclose that the is- 
sues are whether such train and station services or facilities at 
Winston are inadequate, as claimed by the complainants, or 
whether the same are now adequate, and to grant the relief 
asked by the complainants, especially with reference to requir- 
ing defendant to stop one of its interstate passenger trains at 
Winston would be an improper interference with interstate com- 
merce. If such local services or facilities provided by the de 
fendant at Winston are inadequate, then it is within the power 
of this Commission to require adequate local facilities, and, if 
necessary to secure the same, to require the stoppage of inter- 
state trains or the rearrangement of their schedules; whereas, if 
such local facilities are now adequate, then the obligation of the 
railroad company is performed, and an order requiring defend- 
ant to stop one of its interstate trains might be held an illegal 
interference with interstate commerce. Mississippi R. Commis- 
sion v. Illinois C. R. Co. 203 U. S. 335, 51 L. ed. 209, 27 Sup. 
Ct. Rep. 90. 

And as to what will constitute adequate and reasonable facili- 
ties, it has been held that “‘it is a relative expression, and has to 
be considered as calling for such facilities as might be fairly 
demanded, regard being had, among other things, to the size 
of the place, the extent of the demand for transportation, the 
eost of furnishing the additional accommodations asked for, and 
to all other facts which would have a bearing upon the question 
of convenience and cost.” Alantic Coast Line R. Co. v. Whar 
ton, 207 U.S. 335, 52 L. ed. 234, 28 Sup. Ct. Rep. 121. 


[2] As stated, complainants’ claims are that the passenger 
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train service furnished by defendant to the citizens of Winston 
and community in traveling from Kansas City and St. Joseph 
and intermediate points to Winston, and the station service fur- 
nished at Winston, are unreasonable and inadequate, and we 
have decided and find in the light of the authorities and the 
record in the case that the complaint is well founded and that 
the complainants are entitled to relief. 

We find the facts as follows: The railroad involved is known 
as the defendant’s “Chicago, Kansas City, St. Joseph, Atchi- 
son, & Leavenworth Line,” and is a trunk line of railroad be- 
tween these points. The road crosses the northern boundary of 
Missouri at Lineville, and then runs west or southwest through 
northwest Missouri, over defendant’s own line, to Altamont, 
and from Altamont to St. Joseph, and also from Altamont over 
another of its own lines through Winston and Cameron to At- 
chison and Leavenworth. The defendant operates its trains be- 
tween Cameron and Kansas City over the road of the Burling- 
ton company. And the Burlington Company also operates a 
road from St. Joseph east to Cameron and thence on east through 
Missouri. 

The town of Winston is located on defendant’s road 65 miles 
northeast of Kansas City and about 45 miles east of St. Joseph, 
and is a thriving place of 300 to 350 inhabitants, with three 
general stores carrying from $15,000 to $20,000 worth of mer- 
chandise each; one good bank; two drug stores; one public 
garage; two restaurants; one harness, hardware and implement 
store; one newspaper; one poultry house; one creamery station ; 
two feed stores and other business interests; and is located in a 
thickly settled, prosperous community devoted in a large meas- 
ure to agriculture, stock raising, feeding and shipping. It is 
located on only one railroad, that of the defendant, and has no 
other railroad service at Winston. 

While the evidence offered by the defendant tended to show 
a decrease to the extent of twenty carloads in the freight business 
and a decrease in the sum of $396.54 in receipts from outgoing 
passengers at Winston, in the year ending December 31, 1914, 
as compared with the year ending December 31, 1913, yet we 
do not think that this decrease was due to any falling off of the 


business or population of Winston and vicinity, but that the de- 
P.U.R.1915E. | 


crease in the passenger receipts may be attributed in a measure 
at least to the lessening by defendant of its passenger train serv- 
ice at Winston on and after May 31, 1914; and yet after de 
ducting these losses, the defendant’s receipts, according to its own 
evidence, from its business at Winston for 1914 was the sum 
of $4,695 on freight forwarded ; the sum of $9,029 on freight re- 
ceived; and the sum of $2,208 from outgoing passengers alone; 
making an aggregate of $15,932 for the year without including 
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its receipts from incoming passengers, which it did not give in 
evidence. 

For probably fifteen or sixteen years prior to 1914 the citizens 
of Winston and community were provided by defendant with two 
local passenger trains each way daily between Winston and 
Kansas City, whereby passengers might travel from Winston 
west to Kansas City or to St. Joseph or to Cameron, Lathrop, 
Liberty, and other intermediate points, attend to their business 
and return the same day; and we think that this fact, together 
with other persuasive facts shown by the evidence, establishes 
a reasonable necessity for such service or a similar service, at 
least at Winston, and the ability of the defendant to conveniently 
furnish it without seriously interfering with its interstate traffic, 
especially in view of the evidence which shows that the same 
necessity and demand exist now for such transportation facili- 
ties at Winston as had existed during the many years it was 
provided and prior to its discontinuance by defendant in May, 
1914. 

While the evidence discloses that the citizens of Winston have 
reasonably adequate train service in traveling west from Winston, 
in that they may take passage on a west bound local passenger 
train, No. 57, at Winston at 6:14 o’clock a. m., stop at Cam- 
eron, Kearney, or Liberty, or arrive at Kansas City at 8:30 
o’clock a. m.; or if they desire, make reasonable onnection at 
Cameron over the Burlington for St. Joseph; or thty may take 
passage upon a west bound local passenger train, No. 2% at Wir 
ston at 4:51 o’clock Pp. m. and stop at intermediate pointSor ar 
rive at Kansas City at 7:45 o’clock p. M.; yet it further apyr 
from the evidence that on November 16, 1913, the local ez. 
bound passenger train No. 22, stopping at all stations between - 


Kansas City and Winston, and regularly at Winston at 8.04 
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o’clock in the evening, and making connection at Cameron with 
trains from St. Joseph and other stations west, was taken off by 
defendant, and its east bound passenger train No. 12, leaving 
Kansas City at 5:55 o'clock p. M., was thereupon regularly 
stopped at 7:58 o’clock p. uz. at Winston instead of No. 22 until 
May 31, 1914, when in order to shorten its time schedule to 
Chicago, the defendant discontinued stopping No. 12 altogether 
at Winston excepting on flag to take on passengers for Chicago; 
since which time the complainants and other citizens of Winston 
and community have had no afternoon or evening train service 
from Kansas City and St. Joseph and intermediate points, ex- 
cepting east bound passenger train No. 70, not carrying express, 
and leaving Kansas City at 2 o’clock Pp. m. (too early to afford 
passengers, and especially stock shippers arriving in Kansas City 
in the morning sufficient time to transact their business, get 
lunch, etc.), and not carrying any Winston passengers from St. 
Joseph, Cameron, or other points east of Kansas City, and stop- 
ping at Winston only to let off Kansas City passengers or on 
flag to take on passengers for Gallatin, Wabash Crossing, or 
Jamesport, stations east of Winston. 

It is true that a local freight train numbered 82, which car- 
ries passengers, is scheduled, excepting on Sunday, to leave Wins- 
ton at 10:40 o’clock 4. M., arrive at Cameron Junction (its ter- 
minus) at 11:35 o’clock a. m., leave Cameron on its return trip 
at 12:45 p. m., and arrive at Winston at 1:35 o’clock p. mu., but, 
as seen, this train operates only from Cameron east, and the evi- 
dence discloses that it is very irregular in its runs, and unsatis- 
factory, especially for lady passengers, in that they have to board 
the same at the stock yards at Cameron, etc. 

On account of such inadequate service, the citizens of Winston 
and vicinity suffer many inconveniences. They cannot go to 
Kansas City or St. Joseph, or other points west of Winston, and 
have a reasonable time for their business and get back the same 
day, excepting possibly from Cameron on the freight. train, 
which, as stated, is exceedingly inconvenient and unsatisfactory, 
and as a result are frequently required to stay all night and return 
on a local east bound passenger train, No. 30, leaving Kansas 
City at 8:15 o’clock and arriving at Winston at 10:40 o’clock 


the next morning. 
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As long as east bound train No. 12 stopped at Altamont, about 
4 miles east of Winston, many persons from Winston and com- 
munity desiring to go to points west would drive to Altamont and 
leave their teams and return to Altamont on No. 12 at about 8 
o’clock in the evening, and drive or walk back to Winston, but 
_as the record of the Commission of which we make take notice 
now show that train No. 12 no longer stops at Altamont, even 
this inconvenient service is no longer available. And the even- 
ing mail, papers, and express from Kansas City and other points 
west would be taken through to Altamont, and not brought back 
to Winston until on train No. 57 the next morning, frequently 
too late to go out that day on the rural routes at Winston. And 
upon the discontinuance of the evening train service, the busi- 
ness men and citizens of Winston were deprived not only of the 
privileges of receiving their evening mail, papers, and express 
from the west, but also of a valuable privilege, which they had 
enjoyed for years, of shipping poultry, etc., by express in the 
cool of the evening to Chicago and points east, and had to aban- 
don that business. 

While the defendant offered in evidence for comparative pur- 
poses its train service and freight and passenger receipts at the 
stations of Spickard, Mercer, and Lineville east of Winston, and 
located much farther from Kansas City and St. Joseph, yet there 
is no evidence in the record showing that the service asked for 
by the complainants would be rendered at any considerable incon- 
venience or expense to the defendant, and we are satisfied that it 
may be rendered with very little inconvenience and expense. 

The track at Winston is slightly down grade, and a train may 
be stopped and started in the shortest time usually consumed for 
such a stop, and train No. 12 is in fact now scheduled to stop 
at Winston on flag for passengers to Chicago; and the evidence 
discloses that since the filing of this complaint the defendant has 
employed a night agent or helper at $20 per month during cold 
weather, to be on duty at the station, and assist passengers com- 
ing in and departing on train No. 57 in the morning, and doubt- 
less such an agent or helper may be employed continuously for 
about the same wages per month to be on duty and assist the pas- 
sengers using train No. 57 in the morning and train No, 12 or 


No. 4 in the evening. 
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Neither would the stopping of train No. 12 or No. 4 at Wins- 
ton seriously interfere with its through schedule from Kansas 
City to Chicago, or with the defendant’s interstate traffic. At 
the time of the hearing the evidence disclosed that the defendant 
had in operation over this line three passenger trains each way 
daily between Kansas City and Chicago, and two passenger trains 
each way daily between Kansas City and Allerton and Des 
Moines, Iowa, and that it was its intention to put on an addi- 
tional train each way daily between Kansas City and Chicago, 
which our records show has been done, making six passenger 
trains now in operation each way daily. 

[3] Mr. Brown, the only witness testifying for the defendant, 
admitted that the stopping of No. 12 at Winston would not in 
itself seriously interfere with its through schedule, but he and 
the defendant base their defense on the ground that if No. 12 is 
required to stop at Winston, then the defendant may be asked 
to stop it at other stations not now on its schedule. A sufficient 
answer to this defense is, we think, that this Commission has no 
disposition or power to improperly interfere with interstate com- 
merce, and that in the language of the court in the case of State 
ex rel. Great Northern R. Co. v. Railroad Commission, 60 Wash. 
218, 110 Pac. 1075, “it would be time enough to consider the 
effect of other stops when they should be ordered.” 

[4] The defendant’s regular agent at Winston does not go to 
the station until 7 o’clock in the morning and leaves at 7 o’clock 
in the evening; and as the evidence shows that the defendant’s 
patrons have suffered much inconvenience from its failure alone 
to have an agent at the station to serve its passengers using train 
No. 57, we think that the defendant should have an agent or 
employee on duty at the station, not only during cold weather, 
but throughout the year, in order to properly serve its patrons 
coming in and departing on train No. 57 in the morning and 
on train No. 12 or No. 4 in the evening. 

A considerable number of passengers will leave and take 
passage upon these trains at Winston, and it is reasonably neces- 
sary that the defendant should have an agent in charge to sell 
tickets, weigh, check, and look after baggage, assist in putting 
baggage on and taking baggage off the trains, keep fires at the 


station during cold weather, nest the lamps, give information, 
P.U.R.1915E. 
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and otherwise properly attend to the comfort and convenience 
of the defendant’s patrons. 

While the complainants ask in their complaint that defendant 
be required to stop train No. 12 at Winston, we will give the 
defendant the option of stopping that train or its east bound 
passenger ‘train No. 4, which, according to its schedule on file 
with this Commission, leaves Kansas City at 7:30 o’clock in the 
evening, and arrives at Winston at 9:30 o’clock in the evening; 
and we suggest that the defendant exercise its option of stop- 
ping train No. 4 instead of train No. 12, as it appears from our 
records that since the hearing of this cause the schedule of the 
defendant’s trains over its lines from Atchison and Leavenworth, 
Kansas, to Cameron have been changed to connect with its train 
No. 4 instead of with train No. 12, as formerly at Cameron, 
and by stopping train No. 4 instead of train No. 12 at Winston, 
the defendant will serve a larger number of its patrons. 

Our records also disclose that since the hearing of this case, 
Honorable H. U. Mudge and Honorable Jacob M. Dickinson 
have been appointed and are in charge of the defendant com- 
pany as receivers under order of the Federal court, and this order 
will be served upon such receivers as well as the defendant com- 


pany. 
Note.—Railroad service and facilities, 


The following cases relate to the establishment and maintenance 
of adequate railroad service and facilities: 


Train service, 


Arkansas.—In Re Memphis, D. & G. R. Co. Order No. A-83, June 
4, 1915, company ordered to stop passenger trains at Amity and 
Roseboro. 

California.—Curry v. Yosemite Valley R. Co. Decision No. 2306, 
Case No. 783, April 23, 1915, change in schedules authorized to es- 
tablish a daylight service for passengers between San Francisco and 
Yosemite Valley. 

Curry v. Yosemite Valley R. Co. Decision No. 2432, Case No. 
783, May 29, 1915, modification of order of April 23, 1915, so as 
to provide that the defendant companies put into effect the through 
daylight service from San Francisco to Yosemite on Saturday of 
each week, and a through daylight service from Yosemite to San 


Francisco on Sunday of each week, this service to become effective 
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May 29, 1915, and to continue until September 15, 1915, and to be 
in effect during the same season each year unless otherwise ordered 
by the: Commission. 

Colorado.—Johnstown Commercial Club v. Great Western R. Co. 
Informal Complaint No. 31, Formal Complaint No. 16, April 1, 
1915, rearrangement of train schedule between Johnstown and Milli- 
ken ordered. 

Public Utilities Commission v. Denver & Inter-Mountain R. Co. 
Case No. 19, I. C. No. 84, May 13, 1915, additional cars to relieve 
overcrowding ordered between Denver and Golden, and Denver and 
Barnum, 

General Order No. 4, effective June 15, 1915, requiring the filing 
of copies of train schedules, notices of changes, and posting. 

Connecticut.—In Re Fuller, No. 1502, April 14, 1915, stopping 
of New York, New Haven, & Hartford train No. 116, on signal at 
Abington, ordered. 

The passenger service rendered to a town of 600 inhabitants by 
four trains in one direction and three in the other daily, together 
with the stopping of another train on Sunday, was held reasonable, 
it appearing that the regular stopping of other trains would detract 
more from the express service than would be compensated for by the 
improvement in the local service. In re William H. Hammond et 
al. No. 1501, April 14, 1915. 

Illinois.—Railroad & Warehouse Commission ex rel. Schumacher 
v. Chicago & N. W. R. Co. No, 1171, July 8, 1915, order requiring 
the Chicago & Northwestern Railway Company to maintain passen- 
ger service from Seatonville to Churchhill, so scheduled so as to 
make reasonable connections with the passenger train both north and 
south on its Spring Valley line. 

Burnham v. Kensington & E. R. Co. No. 3642, July 22, 1915, 
readjustment of train schedules denied. 

Iowa.—Hall v. Chicago, R. I. & P. R. Co. Docket A-1645, Aug. 
20, 1915, additional train service from Clinton to Bennett denied. 

Louisiana.—Conrad v. Louisiana R. & Nav. Co. No. 2294, Feb. 
23, 1915, petition for re-establishment of flag stop at Conrad denied. 

Ex parte Louisiana & A. R. Co. No. 2298, March 23, 1915, dis- 
continuance of certain trains between Jena and Packton and between 
Packton and Springhill authorized. 

Trinity v. Louisiana & A. R. Co. No. 2341, March 25, 1915, restor- 
ation of passenger service between Jonesville and Wildsville Junc- 
tion. 

Ex parte Louisiana & A. R. Co. No. 2351, April 27, 1915, dis- 
continuance of flag stop at Sardonia. 

Ex parte New Orleans, T. & M. R. Co. No. 2350, April 27, 1915, 
discontinuance of Bear Station and establishment of station at Ker- 


nan ordered. 
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Ex parte Louisiana & A. R. Co. No. 2298, April 27, 1915, double 
daily passenger service between Shreveport and Minden ordered con- 
tinued. 

Ex parte Louisiana & A. R. Co. No. 2298, April 27, 1915, authority 
to discontinue certain trains between Jena and Packton, and between 
Packton and Springhill. 

Ex parte Texas & P. R. Co. No. 2302, April 28, 1915, readjust- 
ment of train schedule on main line and Port Allen branch denied; 
changes in passenger schedule on Natchitoches branch authorized. 

Ex parte Louisiana & A. R. Co. No. 2298, March 23, 1915, con- 
tinuance of double daily passenger service between Shreveport and 
Minden ordered. 

Trinity v. Louisiana & A. R. Co. No. 2341, March 25, 1915, re- 
adjustment of schedule ordered. 

Ex parte St. Louis, I. M. & 8. R. Co. No. 2378, Jaume 23, 1915, 
permission to discontinue carrying passengers on freight trains be- 
tween Alexandria and Lake Charles. 

Ex parte Texas & P. R. Co. No. 2388, June 23, 1915, permission 
to discontinue passenger trains between Addis and Ferriday. 

Ex parte New Orleans G. N. R. Co. No. 2404, July 20, 1915, dis- 
continuance of flag stop at Manske and establishment of stop at 
Bellamy instead, ordered. 

Ex parte Arkansas, L. & G. R. Co. No. 2402, July 20, 1915, per- 
mission to discontinue Herington as a flag stop. 

In Ex parte Texas & P. R. Co. No. 2304, April 28, 1915, the 
Louisiana Commission in refusing to authorize the discontinuance 
of a passenger train from Marksville to Eunice said, “The Commie- 
sion cannot commit itself to the policy of requiring branch lines to 
earn a profit on the passenger service, for to do so would remove 
many of the most important passenger trains now serving thriving 
communities, and force the residents of these communities to the 
inconvenience and discomfort of traveling on mixed trains.” 

A railroad company was ordered to re-establish certain trains on 
a branch line previously discontinued, upon authorization by the 
Commission, where it appeared that serious hardships were being 
inflicted upon the people along such line through failure to receive 
mail promptly and the cessation of visitors to certain health resorts, 
that real estate and other values had shown great depreciation, and 
that demoralization existed in spite of the efforts of the people toward 
improvement. Abita Springs et al. v. New Orleans Great Northern 
Railroad Company, No. 2326, Order No. 1885, March 23, 1915. 

A railroad company was not permitted to continue the nonopera- 
tion of trains on a branch line, on the ground that a curtailment of 
train service was necessary in order to prevent financial disaster, 
where it appeared that while a general financial loss was shown for 


the entire system, that loss was principally on that part of the road 
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in another state and upon its main line, and that the branch line 
in and of itself had yielded revenues above expenditures before the 
service was discontinued. Ibid. 

If any railroad service is to be discontinued, it should be that serv- 
ice which is operated at a loss, since the service which is paying 
should not be called upon to meet the deficits of that service which is 
operated at a loss. Ibid. 

Michigan.—Benton Harbor v. Cleveland, C. C. & St. L. R. Co. 
D-87%7, April 4, 1915, application for continuance of certain trains 
- denied. 

In Re Pere Marquette R. Co. D-857, July 28, 1915, permission to 
discontinue service between Spencer and Stratford. 

Minnesota.—In Re Butterfield, File A-1646, Aug. 25, 1915, Chi- 
cago, St. Paul, Minneapolis, & Omaha Railroad Company ordered 
to stop passenger trains stopping at Union depot in Butterfield at 
old depot formerly used in said village, and to provide for the selling 
of tickets, the checking and care of baggage, and a waiting room for 
passengers. 

Missourt.—Dameron v. St. Louis & S. F. R. Co. No. 341, March 
15, 1915, additional passenger trains between Senath and Kennett. 

Montana.—Scobey Commercial Club v. Great Northern R. Co. No. 
483, Aug. 26, 1915, passenger service daily except Sunday between 
Bainville and Scobey ordered. 

Nashua v. Great Northern RB. Co. No. 491, Aug. 27, 1915, certain 
trains ordered stopped at Nashua and Oswego. 

Dodson v. Great Northern R. Co. No. 492, Aug. 27, 1915, train 
required to stop at Dodson. 

Nebraska.—-Sullivan v. Chicago, St. P. M. & O. R. Co. No. 238, 
June 16, 1915, complaint as to insufficiency of passenger and freight 
service of the Wynot branch dismissed. 

New Hampshire—Morey v. Maine C. R. Co. Sept. 10, 1915, 
restoration of passenger train service between Lancaster and Bartlett 
denied. 

New Jersey.—Irvington Board of Trade v. Lehigh Valley R. Co. 
June 2, 1915, permission to discontinue three passenger trains on 
Irvington railroad, a branch line of respondent. 

In Re Pennsylvania R. Co. July 27, 1915, petition for change in 
schedule for the operation of trains between Trenton and Long 
Branch denied. a 

Hall v. Erie R. Co. July 27, 1915, company authorized to make 
certain stops on the Greenwood Lake division, and to continue cer- 
tain other trains and schedules without stops. 

Safe, adequate, and proper service may be furnished by a railroad 
company although all of the cars on its excursion train are not 
provided with drinking water. In Re West Jersey & Seashore Rail- 


road Company, New Jersey Board of Public Utility Commissioners, 
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April 6, 1915. In this case the Board recommended that in run- 
ning special excursions between specified points the company make 
up wherever practicable its trains, so that at least every third car 
of each train would have the usual car equipment for supplying 
drinking water, and that where it was impracticable to so make up 
the train, there be placed in one end of every third car a water cooler 
or like receptacle for holding water, and that this be filled with 
water, and such quantity of ice as would be necessary to keep dur- 
ing the trip the water of the temperature of that generally supplied 
in cars having the usual car facilities for drinking water. 

North Carolina.—In Re Southern R. Co. April 27, 1915, discon- 
tinuance of certain trains between Raleigh and Goldsboro and be- 
tween Salisbury and Hickory, authorized; permission to discontinue 
certain trains between Salisbury and Norwood, Mount Airy, and 
Sanfor, between Winston-Salem and Charlotte, and between Winston- 
Salem and North Wilkesboro, denied. 

North Dakota.—In Re Minneapolis, St. P. & S. Ste. M. R. Co. 
No. 847, March 19, 1915, permission to substitute mixed train serv- 
ice between Bismarck and Wishek upon the maintenance of a certain 
speed. 

Ohto.—Mase v. Baltimore & O. R. Co. No. 495, July, 1915, com- 
pany required to stop certain passenger trains in East Youngstown. 

Pennsylvania.—Hurst v. Erie R. Co. Docket No. 289, Feb. 17, 
1915, establishment of additional passenger trains between Bloss- 
burg and Arnot, ordered. 

Keefer v. Pennsylvania R. Co. No. 316, Feb. 17%, 1915, signal 
device for stopping of trains at Woodside ordered. 

Business Men’s Asso. v. Philadelphia & R. R. Co. Docket No. 3239, 
March 17, 1915, restoration of discontinued passenger trains from 
Glenside to New Hope refused. 

Stevens v. New York C. R. Co. No. 371, July 8, 1915, restoration 
of passenger service at Gazzam refused. 

Strayhorn v. Philadelphia & R. R. Co. No. 182, Aug. 13, 1915, 
morning and afternoon passenger train service ordered on the Mid- 
dle Creek branch of respondent. 

Philippine Islands.—Arias v. Philippine R. Co. No. 133, June 1, 
1915, company required to provide adequate drinking water for its 
second and third-class cars, forbidden to permit overcrowding of 
cars, and ordered to take measures to eliminate thefts of lanterns 
used for lighting third-class cars. 

South Dakota.—In Re Great Northern R. Co. F-204, May 22, 
1915, permission to change running time of freight train between 
Watertown and Huron. 

fommercial Club v. Chicago, M. & St. P. R. Co. F-172, June 26, 
1915, re-establishment of a week day daily way freight service each 


way between Marion Junction and Springfield. 
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In Re Chicago, M. & St. P. R. Co. F-210, June 29, 1915, com- 
pany required to resume and continue to operate freight train service 
on all of its lines in the state daily except Sunday. 

Wisconsin.—Cook v. Chicago, St. P. M. & O. R. Co. March 23, 
1915, restoration of certain trains on Eau Claire and Spooner branch 
not required. 

Boardman v. Minneapolis, St. P. & 8. Ste. M. R. Co. May 1, 1915, 
stop at Eidsvold ordered discontinued. 

Dobbins v. Minneapolis, St. P. & S. Ste. M. R. Co. June 3, 1915; 
refusal to require northbound passenger train No. 1 to stop at sig- 
nal Fremont. 

Canton Social Center v. Minneapolis, St. Paul & S. Ste. M. R. 
Co. June 15, 1915, order requiring company to provide a suitable 
passenger coach on each of its way-freight trains operated through 
Canton. 

Strouf v. Chicago & N. W. R. Co. June 22, 1915, establishment of 
flag stop at crossing of respondent’s line with town-line road between 
the towns of Gibson and Kossuth ordered. 

Texas.—Circular No. 4758, April 10, 1915, General order requir- 
ing railroads to give Commission notice of purpose to discontinue 
passenger or mixed train. 


Station facilities. 


Arkansas.—In Re St. Louis, I. M. & 8S. R. Co. Order No. A-81, 
May 12, 1915, order to erect depot at McRae. 

California.—In Re San Diego & S. E. R. Co. Decision No. 2298, 
Application No. 1555, April 19, 1915, permission to discontinue 
agency at Coronado. 

In Re San Diego & S. E. R. Co. Decision No. 2299, Application 
1571, April 19, 1915, permission to discontinue agency at Otay. 

Modesto Chamber of Commerce v. Southern P. Co. Decision No. 
2317, Case No. 557, April 21, 1915, change of site of new depot at 
Modesto ordered. 

In Re Southern P. Co. Decision No. 2316, Application No. 1589, 
April 21, 1915, permission to discontinue agent at Traver. 

Idaho.—In Re Idaho & W. N. R. Co. Case No. F-86, Order No. 
234, June 10, 1915, permission to relocate depot at Twin Lake denied 
conditionally. 

In Re Idaho & W. N. R. Co. Case No. F-86, Order No. 251, July 
7, 1915, application for permission to change location of depot at 
Twin Lakes denied. 

Illinois —Marquis v. Chicago & M. Electric R. Co. No. 3408, 
March 31, 1915, construction of platform, Holdridge Crossing, or- 
dered. 

Felts v. Cleveland, C. C. & St. L. R. Co. No. 2658, May 20, 1915, 
improved passenger station facilities at Harrisburg ordered. 
P.U.R.1915E. 
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Mt. Pulaski v. Illinois C. RB. Co. No. 3054, June 3, 1915, erection 
of passenger and freight station at Mount Pulaski and suitable um- 
brella sheds ordered. 

Civic League v. Chicago & A. R. Co. No. 3719, June 17, 1915, 
remodeling and enlargement of station building at Carrollton or- 
dered. 

In Re Chicago & E. I. R. Co. No. 4060, July 22, 1915, agreement 
between Chicago & Eastern Illinois Railroad Company for joint 
operation and maintenance of a passenger station at Clover. 

Indiana.—Ex parte Southern R. Co. No. AR-436-Mc, March 5, 
1915, approval of construction of new depot building at Eckerty. 

Iowa.—Darrah v. Chicago, B. & Q. R. Co. Docket No. A-2074, 
Aug. 20, 1915, planking or paving of streets between the south plat- 
form and the north platform of station buildings at Chariton ordered 
and doors of cars in the west-bound trains directed to be so opened 
that passengers may be discharged and received on the south side 
of such trains. 

Fuchs v. Chicago & N. W. R. Co. Docket No. A-1825, Aug. 31, 
1915, petition for erection of passenger and freight depots and ter- 
minals in Cedar Rapids on the west side of Cedar river denied. 

The Iowa Commission has no power to require railroads to 
provide and use a union station in a city, under § 2103 of the Code 
of 1897, empowering the Commission to require railroads to unite 
in establishing suitable platforms and station houses at points of 
connection or crossing, which section, when properly construed, ap- 
plies solely to country crossings. Council Bluffs, lowa and the Con- 
mercial Club of Council Bluffs, Iowa v. Chicago, Burlington & 
Quincy Railroad Company, et al., Docket A-1708, June 30, 1915. 

In construing a statute relative to the maintenance of stations, the 
construction given a similar statute in a sister state is entitled to 
some weight. Ibid. 

Kansas.—Garrison v. Union P. R. Co. No. 1031, Sept. 9, $913, 
erection of depot and maintenance of agent at Garrison ordered. 

Louisiana.—Ravenswood v. Texas & P. R. Co. No. 2299, Feb. 23, 
1915, erection of pagoda and freight shed at Ravenswood ordered. 

Morley v. Texas & P. R. Co. No. 2368, May 25, 1915, erection of 
freight and passenger stations at Morley ordered. 

Maryland.—Parkton Improv. Asso. v. Pennsylvania R. Co. Case 
No. 952, July 8, 1915, establishment of agent at Parkton Station 
ordered. 

Michigan.—Gregory v. Michigan Air Line R. Co. D-942, July 9, 
1915, erection and maintenance of passenger station at Gregory 
ordered. 

Minnesota.—In Re Northern P. R. Co. March 19, 1915, permis- 


sion to withdraw station agent at Gloster. 
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In Re Bock, File A-1681, Muay 22, 1915, Great Northern Railway 
Company ordered to erect station and depot at Bock. 

In Re Goodhue, Aug. 6, 1915, erection of depot at Goodhue by 
Chicago Great Western Railway ordered. 

In Re Minneapolis & R. L. & M. RB. Co. Aug. 24, 1915, permis- 
sion to erect at Bemidji a platform and warehouse 5 feet 10 inches 
from the center of the track. 

In Re Burchard, Aug. 24, 1915, Chicago & Northwestern Railway 
Company, ordered to keep depot waiting room at Burchard warm 
and lighted one-half hour before and after the arrival and departure 
of all passenger trains stopping at that point. 

M ontana.—McCabe v. Great Northern R. Co. Docket No. 461, 
Jan. 28, 1915, agency at McCabe ordered. 

Comanche vy. Great Northern R. Co. Docket No. 475, April 28, 
1915, establishment of agency at Comanche ordered. 

Glengarry v. Chicago, M. & St. P. R. Co. No. 480, July 3, 1915, 
custodian to take charge of station building at Glengarry ordered. 

Hesper v. Great Northern R. Co. Docket No. 482, July 26, 1915, 
portable station building and platform and maintenance of agent at 
Hesper ordered. | 

Suffolk v. Chicago, M. & St. P. R. Co. No. 481, Aug. 2, 1915, 
portable depot and maintenance of custodian at Suffolk ordered. 

Whitefish v. Great Northern R. Co. Docket No. 489, Sept. 2, 
1915, increased lighting facilities at depot at Whitefish ordered. 

New Jersey.—Acquackanonk v. Erie R. Co. July 27, 1915, reloca- 
tion of passenger station at Clifton denied; permission to company 
to abandon Clifton freight station denied, and certain improvements . 
and facilities ordered. 

In Scoble v. New York, S. & W. R. Co. April 13, 1915, the New 
Jersey Commission held that adequate means of approach to a box- 
car station at which tickets are sold, and which is not a mere inter- 
change point, is not furnished by a railroad company, where no means 
of ingress and egress are provided, and passengers have to walk a 
quarter of a mile to the nearest highway over railroad tracks which 
are on top of a high embankment most of the way, and across a 
trestle over a ravine part of the way. 

The choice of the actual site from a railroad station is properly a 
function of the management of the railroad company, and should not 
be interfered with unless it is established that the requirements for 
adequate service or the safety of the public are disregarded. Ibid. 

A railroad company which has relocated a passenger station at the 
nearest accessible highway will not be compelled to maintain the 
station at its former location, where in order to do so it will be neces- 
sary to purchase a private right of way thereto; and the fact that 
the grade and condition of the highway are bad, and require a pas- 
senger to travel a considerably greater distance tl.1n would be 
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required if the path were built to the dld station, is immaterial, since 
the condition of the highway is not the fault of the company, but of 
the municipality. Ibid. 

North Carolina.—Kingston v. Atlantic Coast Line R. Co. April 
14, 1915, erection of union station at Kingston ordered. 

Ansonville v. Winston-Salem Southbound R. Co. June 9, 1915, 
petition for removal of depot at Ansonville denied. 

North Dakota.—In Re Hartland Station, No. 563, April 19, 1915, 
reopening of Hartland station ordered. 

In Re Fairmount, No. 693, March 19, 1915, Chicago, Milwaukee & 
St. Paul Railway ordered to relocate and remodel depot at Fair- 
mount. 

Ohio.—Mase v. Baltimore & O. R. Co. No. 495, July 1, 1915, 
company required to maintain adequate depots in East Youngstown. 

Oklahoma.—Finley v. St. Louis & 8S. F. BR. Co. No. 2034, Feb. 8, 
1915, refusal to order building of depot and maintenance of agent at 
Hamden. 

Levick v. Atchison, T. & S. F. R. Co. Citation No. 490, Feb. 27, 
1915, improvements in approaches to station at Ralston ordered. 

Boring-Kim Produce Co. v. Kansas City, M. & Orient R. Co. No. 
2053, June 1, 1915, erection of freight depot to serve town of Clin- 
ton ordered. 

Wellston v. St. Louis & S. F.-R. Co. Cause No. 2335, Aug. 6. 
1915, improved station facilities at Wellston ordered. 

Oregon.—Gilkey v. Southern P. Co. File No. F-393, March 2, 
1915, erection of maintenance of standard shelter shed at Gilkey 
station ordered. 

Ash Swale Grange v. Southern P. Co. F-398, July 8, 1915, erec- 
tion of standard shelter shed at Linn Station ordered. 

Pennsylvania.—Keefer v. Pennsylvania R. Co. No. 316, Feb. 17, 
1915, stove in waiting room in station at Woodside ordered. 

State Hospital v. Eastern Pennsylvania R. Co. Docket No. 360, 
April 20, 1915, erection of shelter station at borough of Coaldale 
ordered. 

Davis v. Northern C. R. Co. Docket No. 305, May 7, 1915, petition 
for passenger station at New Market denied. 

Long v. Philadelphia & R. R. Co. No. 382, July 22, 1915, refusal 
to order removal of exit gates at Wayne Junction. . 

South Dakota.—Barker v. Chicago, M. & St. P. R. Co. F-140, 
April 28, 1915, company ordered to maintain railroad telephone fa- 
cilities at Loomis, and between Loomis and Mitchell, in good and 
efficient condition. 

Klatt v. Chicago, M. & St. P. R. Co. F-179, June 2, 1915, im- 
proved station facilities at Tripp ordered. 

Bunnell & Son v. Chicago, M. & St. P. R. Co. F-185, June 2%, 
1915, installation of telephone in depot at Vivian ordered. 
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Peterson vy. Chicago, M. & St. P. R. Co. F-156, June 29, 1915, 
establishment of agent and remodeling and relocation of station at 
Firesteel ordered. 

Barnard v. Chicago & N. W. R. Co. F-184, Aug. 7, 1915, erection 
of station between stations 9779 and 9780 or between stations 79 and 
80, the construction of a station platform, and the installation of a 
station agent ordered. 

A railroad company was permitted to retire from service a station 
agent at a designated point where the revenues had become greatly 
reduced by abandonment of certain logging and tie business, on con- 
dition, however, that section foreman and his wife, with proper 
telephone service, give attention to reasonable needs of public as 
specified in order. In Re Chicago, Burlington & Quincy Railroad 
Company, No. F-167, Feb. 16, 1915. 

Tezas.—An agreement of a railroad company, made in considera- 
tion of a conveyance of land to it, to maintain a depot on the land, 
is valid so that it can be specifically enforced by enjoining the com- 
pany from removing the depot, provided the interests of the public 
do not demand the removal. Mosel v. San Antonio & A. P. Railway ° 
Company, 177 S. W. 1048, May 26, 1915. 

An agreement of a railroad company to maintain a depot on land 
conveyed to it is not satisfied by the maintenance of a freight depot 
only, where the contract was made in contemplation of a custom in 
small towns to locate freight and passenger depots on the same 
grounds near each other. Ibid. 

The Texas Railroad Commission has no power to compel the 
specific performance of a contract for the maintenance of a depot at 
a particular place. Ibid. 

The power of the Texas Railroad Commission to see that all the 
laws relating to railroads are enforced, does not militate against the 
right of the courts to entertain an action for the specific perform- 
ance of a contract to maintain a depot at a particular place. Ibid. 

On a hearing for a temporary injunction to compel the specific 
performance of a contract to maintain a depot at a particular place 
by restraining the railroad from removing it, @ judge, sitting in 
chambers, has no power to sustain a general demurrer to the petition 
upon the ground that such a contract cannot be specifically enforced. 
Ibid. 

Wisconsin.—Monk v. Chicago, St. P. M. & O. R. Co. Jan. 28, 
1915, erection of umbrella shed at Merrillan. 

Felker v. Chicago & N. W. R. Co. March 19, 1915, petition for 
additional passenger station at Marshfield dismissed. 

Gierke v. Chicago & N. W. R. Co. March 20, 1915, petition for 
station agent at Brookside dismissed. 

Griep v. Chicago & N. W. R. Co. May 24, 1915, erection of mod- 
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ern station building at North Freedom adequate for freight and 
passenger traffic ordered. 

Westrom v. Minneapolis, St. P. & S. Ste. M. R. Co. June 14, 1915, 
adequate passenger station building at Dwight ordered. 

Thompson v. Chicago, St. P. M. & O. R. Co. June 24, 1915, im- 
proved station facilities at Wascott and establishment of agency or- 
dered. 

Howard v. Chicago, St. P. M. & O. R. Co. June 25, 1915, en- 
largement of joint depot at Cameron ordered. 

Ziesenis v. Minneapolis, St. P. & S. Ste. M. R. Co. July 24, 1915, 
adequate freight and passenger station building at Lehigh and en- 
ployment of competent care taker ordered. 

Auburndale v. Minneapolis, St. P. & 8S. Ste. M. R. Co. July 30, 
1915, erection of adequate freight and passenger building at Auburn- 
dale ordered. 

Sussens v. Minneapolis, St. P. & S. Ste. M. R. Co. July 27, 1915, 
application for agent and telegraph operator at Patzau denied. 


Stock-yard facilities. 


Arkansas.—In Re St. Louis Southwestern R. Co. Order No. A-63, 
March 4, 1915, installation of stock pens at Brookland ordered. 

Illinots.—In Ashton v. Illinois C. R. Co. No. 3162, April 8, 1915, 
the Illinois Commission held that track or stock scales cannot be 
considered in general a part of a railroad’s necessary facilities or 
equipment for the transaction of ordinary business, and that a pro- 
vision of the statute giving the Commission power to make “reason- 
able regulations for the weight of cars and of freight for shipment” 
cannot be construed to justify an order requiring the railroad to 
install track or stock scales for the convenience of live stock. 

Iowa.—Robertson v. Minneapolis & St. L. R. Co. Case A-1669, 
March 31, 1915, removal of stock yard outside of town of Taintor 
ordered.* 

Minnesota.—In Re use of Stock Yard, June 24, 1915, the Minne 
sota Commission found that a reasonable time for allowing stock to 
remain in yards before shipment to be forty-eight hours between 
April 1, and November 1, and seventy-two hours between November 
1 and April 1, and ordered that such regulation be adopted by the 
railroad companies of the state. 

In Re Great Northern R. Co. July 31, 1915, erection of two-pen 
stockyard with sufficient loading chute at Elizabeth ordered. 

Montana.—Thompson v. Great Northern R. Co. Docket No. 453, 
Aug. 7, 1915, petition for construction of stock yards at Box Elder, 
dismissed ; previous order requiring construction of stock yards at 
Assinniboine continued. 
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New Mexico.—New Mexico Wool Growers’ Asso. v. Atchison, T. 
& S. F. R. Co. — N. M. —, 145 Pac. 1077, stock scales held not to 
be a necessary facility for receiving and delivering freight. 

North Dakota.—In Re Stock Yard at Portland, No. 876, April 16, 
1915, Great Northern Railroad Company ordered to construct stock 
yard at Portland. 

In Re Stock Yard at Paneta, No. 793, April 16, 1915, railroad 
ordered to improve stock yard at Paneta. 

In Re Stock Yard at Powers Lake, No. 776, April 19, 1915, Great 
Northern Railway Company ordered to provide a one-pen stock yard 
with standard loading chute and feed racks at Powers Lake. 

In Re Stock Yard at Palermo, No. 691, April 19, 1915, erection 
of stock yards at Palermo ordered. 

In Re Stock Yard at Colfax, No. 462, April 19, 1915, Great North- 
ern Railroad Company ordered to provide one-pen stock yard with 
standard loading chute, water, feed racks, and shed at Colfax. 

In Re Stock Yard at Blabon, No. 735, April 19, 1915, railroad 
ordered to provide two-pen stock yard with standard loading chute, 
water, feed racks, and shed at Blabon. 

In Re Stock Yard at Wildrose, No. 785, April 19, 1915, railroad 
ordered to provide two-pen stock yard with standard loading chute, 
water, feed racks, and shed at Wildrose. 

In Re Stock Yard at Deering, No. 867, April 19, 1915, railroad 
required to provide a one-pen stock yard with standard loading chute 
and shed at Deering. 

In Re Stock Yard at Kindred No. 882, April 19, 1915, Great 
Northern Railroad Company ordered to provide two-pen stock yard 
with standard loading chute, water, feed racks, and shed at Kindred. 

South Dakota.—In Re Stock Yards, F-177, Feb. 11, 1915, in- 
creased facilities at Pierre ordered. 

Barker v. Chicago, M. & St. P. R. Co. F-140, April 28, 1915, addi- 
tional stuck yard facilities at Loomis ordered. 

Wisconsin.—Meier v. Chicago, St. P. M. & O. R. Co. May 26, 1915, 
petition for additional facilities for loading live stock at Elmwood 
denied. 

In Farmers Co-op. Packing Co. v. Chicago, B. & Q. R. Co. July 
1, 1915, the Wisconsin Commission ordered a railroad company to 
improve its stock-shipping facilities, increasing the width of the 
driveway where shippers were obliged to turn their wagons, and by 
providing a portable chute, and by constructing an additional pen, 
_it appearing that the pens maintained were not sufficient to care for 
all the stock which were occasionally brought for shipment. In this 
case it was held that the Commission has no power to compel a rail- 
road company to maintain scales for weighing stock at stock pens. 
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Branch or side tracks. 


Arkansas.—In Re St. Louis & S. F. R. Co. Order No. A-80, May 
11, 1915, permission to construct spur track at Hatchie Coon. 

California —In Re Visalia Electric R. Co. Decision No. 2422, 
Application No. 1626, May 26, 1915, permission to remove spur 
track serving packing house denied temporarily. 

Connecticut—In Re Connecticut Co. Docket No. 1518, April 12, 
1915, construction of temporary spur track. 

In Re Bridgeport, Docket No. 1526, May 22, 1915, approval of 
construction and maintenance of commercial side track upon Bar- 
num avenue in Bridgeport. 

Idaho.—In Re Pacifie & I. Northern RB. Co. Case No. 101, Order 
No. 230, May 28, 1915, permission to remove spur track near New 
Meadows. 

Peterson v. Camas Prairie R. Co. Case No. F-77, Order No. 240, 
June 21, 1915, petition for construction of spur track to mill of 
petitioner denied. 

Illinots.—In Re Cleveland, C. C. & St. L. R. Co. No. B-191, April 
22, 1915, approval of side-track extension agreement. . 

In Re Chicago River & I. R. Co. No. 3338, March 4, 1915, ap- 
proval of trackage agreement. 

In Re Cleveland, C. C. & St. L. R. Co. No. 3517, March 4, 1915, 
approval of side-track agreement. 

In Re Indiana Harbor Belt R. Co. No. 3337, March 4, 1915, ap- 
proval of trackage agreement. 

In Re St. Louis, S. & P. R. Co. No. 3566, March 31, 1915, ap- 
' proval of switch-track agreement. 

In Re Cleveland, C. C. & St. L. R. Co. E-208, May 20, 1915, ap- 
proval of side-track agreement. 

In Re Cleveland, C. C. & St. L. R. Co. No. E-206, May 20, 1915, 
approval of side-track agreement. 

In Re Cleveland, C. C. & St. L. R. Co. E-216, June 3, 1915, 
approval of side-track agreement. 

In Re Cleveland, C. C. & St. L. R. Co. E-222, June 17, 1915, ap- 
proval of agreement between railways relating to the use of side 
tracks. 

In Re Cleveland, C. C. & St. L. R. Co. E-219, June 17, 1915, 
approval of side-track agreement. 

In Re Cleveland, C. C. & St. L. R. Co. E-252, July 8, 1915, 
approval of side-track agreement. 

In Re Cleveland, C. C. & St. L. R. Co. E-286, Sept. 2, 1915, ap- 
proval of agreement relating to construction and use of temporary 
side track. 

In Re Mobile & O. B. Co. E-271, Sept. 2, 1915, approval of spur 


track agreement. 
“P.U.R.1915E. 


ANNOTATION, 927 


In Re Cleveland, C. C. & St. L. R. Co. No. E-285, Sept. 2, 1915, 
approval of side-track agreement. 

Lowa.—Fuchs v. Chicago & N. W. R. Co. Docket A-1825, Aug. 31, 
1915, erection of team track at Cedar Rapids ordered. 

Loutsiana.—Ex parte Louisiana & A. R. Co. No. 2351, April 27%, 
1915, removal of spur track at Sardonia. 

Maine.—In Re Grand Trunk R. Co. May 4, 1915, permission to 
construct and maintain branch railroad track in Portland. 

In Re Portland Terminal Co. R. R. 26, location of branch track 
in Portland. 

New Jersey.—In Re Andover Gardens Co. July 12, 1915, refusal 
to require railroad company to maintain and operate switch connec- 
tion with private side track on complainant’s property. 

North Dakota.—In Re Hartland Station, No. 563, April 19, 1915, 
extension of spur track ordered. 

In Re Great Northern R. Co. No. 831, April 19, 1915, construc- 
tion of siding between Granville and Deering ordered. 

In Re Great Northern R. Co. No. 276, April 19, 1915, construc- 
tion of siding between Deering and Glenburn. 

South Dakota.—In Nedved v. Chicago, M. & St. P. R. Co. — S. 
D. —, 153 N. W. 886 (1915) it was held that the distance between 
stations in a statute (S. D. Civil Code § 534) requiring railroad 
companies to construct and maintain side tracks between stations 
that are now more than 12 miles apart when ordered by the Rail- 
road Commission to do so, means the distance apart along the line 
of the railroad track upon which such stations are situated, and not 
the distance apart in a direct line across the country. 

While the Railroad Commissioners have no authority arbitrarily 
to require a railroad company to construct a side track under a statute 
authorizing them to require railroads to construct and maintain side 
tracks for shippers between stations that are more than 12 miles 
apart, a finding by the Commissioner that a side track was public 
necessity will not be overruled by the court where it is supported by 
evidence. Ibid. 

A junction point, without a side track, on a line of a railroad, is 
not a station within the provisions of a statute requiring railroad 
companies to construct and maintain side tracks for ‘shippers be- 
tween stations that are more than 12 miles apart, when ordered to 
do so by the Railroad Commissioners, so as to deprive the Commis- 
sioners of jurisdiction to order a side track. Ibid. 


Abandonment of railroad. 


California—In Re Monterey & D. M. Heights R. Co. Applica- 
tion No. 1528, Decision No. 2278, April 7, 1915, the California 
Commission authorized a railroad company to abandon the operation 
P.U.R.1915E. 
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of a line of railroad 2.86 miles in length, it appearing that its opera- 
tion was not warranted by its patronage, present or prospective. 

Refusal of permission for the abandonment of a line of railway 
between certain towns, on the theory that it would seriously affect the 
plant investment of certain quarries, was held unjustified where it 
appeared that the revenues derived from shipment from this source 
had been small for a considerable period prior to the application, 
where the monthly deficit from the operation of the railroad had 
been relatively large, and where there were no prospects of additional 
tonnage from the district served. In re Colusa & Lake Railroad Co. 
Decision No, 2324, Application No. 1550, April 23, 1915. 

In Re San Bernardino & R. R. Co. Decision No. 2991, Applica- 
tion No. 1527, May 14, 1915, permission to abandon narrow gauge 
railroad running between San Bernardino and Redlands. 

Minnesota.—In Re Minneapolis & R. River R. Co. A-1684, Aug. 
18, 1915, the Minnesota Commission withheld present consent to the 
abandonment of a branch line of a railroad where the company con- 
ceded that the line should continue to operate for a limited period, 
but they held that leave would be granted to renew the application 
at the end of the period. The company was permitted to abandon a 
branch line 4.58 miles in length where there was only apparent use 
for about a mile and a half of the track for one season, and the ex- 
pense of putting it in repair would exceed the probable revenue. It 
was also permitted to abandon a branch line which was built for 
temporary use, where a sink hole of unknown depth in its right of 
way made it difficult to estimate the cost of a permanent track, and 
where even temporary repairs would be large. It was also held, 
however, that a railroad company would not be permitted to aban- 
don a branch road running into a growing and productive territory, 
settled by homesteaders in reliance upon the permanence of a rail- 
road, and from which there is lumber awaiting shipment, even though 
the entire revenue would be required to keep it in condition to 
operate. It was also held that a railroad company building a branch 
line for temporary purposes should post notices along its right of way 
to that effect, in order that settlers might not be deceived. 


Physical connection and joint service. 


California—In Re Petaluma & 8S. R. R. Co. Decision No. 2491, 
Case No. 386, June 17, 1915, petition for physical connection be 
tween Petaluina and Santa Rosa Railway Company and the North 
Western Railroad Company at Petaluma, Sebastopol, or Santa Rosa, 
dismissed. 

Kansas.—The Commission has no jurisdiction to compel joint 
service between two railroads for the purpose of affording shipping 
facilities for merchandise from points within the state to points out- 
side the state, since such shipments must necessarily be interstate in 
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their character. The Galena Commercial Club v. St. Louis & San 
Francisco Railroad Company et al. Docket No. 858, January 12, 
1915. 

A railroad company having rights of trackage for through trains 
between certain points on the line of another railroad company, under 
a contract: which expressly forbits its participating in local business 
between those points, cannot be compelled to serve the local stations 
on such line, especially where local service rendered by the proprie- 
tary company is reasonable and satisfactory, and is being performed 
as completely as it was before the contract was made. Ibid. 

A contract which grants to one railroad company trackage rights 
for through trains between certain points on the line of another rail- 
road company, and prohibits the grantee’s participating in local busi- 
ness between those points, will not be sustained in the former 
particular, and be held void with respect to the prohibitory clause, 
on the ground that it discriminates against the local stations. Ibid. 

A clause contained in a trackage-rights agreement between two 
railroad companies, which provides for additional compensation to 
be paid the proprietary company in case the grantee should be law- 
fully required to render service to local stations on the lines over 
which the rights are granted does not empower the Commission to 
compel the grantee company to render such local service where the 
grant is limited to trackage rights for through trains, and expressly 
prohibits the rendering of intermediate service. Ibid. — 

The contention that the operating of trains of one railroad com- 
pany over the tracks of another railroad company under a trackage- 
rights agreement imposes an additional servitude entitling the public 
and cities on the line of the road to the service of such additional 
trains involves a judicial question, which cannot be determined by the 
Commission. Ibid. 

Wisconsin.— Waukesha. Lime & Stone Co. v. Chicago, M. & St. P. 
R. Co. June 14, 1915, physical connection between tracks of Chicago, 
Milwaukee, & St. Paul Railway Company and the Chicago & North- 
western Railway Company in Waukesha ordered. 


Safety. 


California.—In Re Yosemite Valley R. Co. Decision No. 2162, 
Case No. 632, February 23, 1915, order to issue new time card with 
speed restrictions. 

Illinois —Coughanour v. South Side Elev. R. Co. No. 3010, May 
20, 1915, remedy of unsafe conditions connected with certain trap 
doors in the cars ordered. 

Indiana.—In Re Lake Erie & W. R. Co. No. 1527, May 14, 1915, 
permission to make safe efficiency tests. 

A railroad company was granted an extension of time in which to 
install automatic block signals prevoue ordered by the Commis- 
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sion ; it appearing its present manual block signal system was highly 
efficient, that no accident had occurred on account thereof, that the 
railroad had had to spend large sums for damages caused by flood 
and to meet equipment requirements of recent legislation, and that 
it had sustained heavy reductions in operating revenue during the 
year on account of the falling off of business generally. In re 
Pittsburgh, Cincinnati, Chicago and St. Louis Railroad Company, 
No. 350, March 5, 1915. 

Maine.—In Re Van Buren Bridge Co. May 1, 1915, Certificate of 
Safety; In Re Bangor & A. R. Co. May 1, 1915, Certificate of Safety. 

Michtgan.—In Re Michigan C. R. Co. X-1575, Jan. 26, 1915, 
approval of railroad signal department plans D-268, revised Jan. 5, 
1915. 

Oklahoma.—In Re Order No. 109, Cause No. 1585, Feb. 10, 1915, 
all steam and electric railroad companies in the state ordered to block 
with standard safety devices, permanently fastened, all frogs, cross- 
ing frogs, and guard rails in connection with frogs and switches, on 
main-line track or tracks and at such switch track or tracks as con- 
nect with main line, together with all other frogs and guard rails in 
use in the state that connect with switch track or tracks. 

Philippine Islands.—In Re Manila R. Co. Case No. 176, April 6, 
1915, air brakes and safety chains on freight rolling stock ordered. 


Miscellaneous. 


Illinois. —Miller v. Chicago & A. R. Co. No. 2793, June 17, 1915, 
refusal to modify heater-service rules. 

Commercial Club v. Chicago, M. & St. P. R. Co. F-172, June 26, 
1915, Commercial Club of a city held as a proper party complain- 
ant in a proceeding to establish an adequate railroad service. 

Louisiana. —Trinity v. Louisiana & A. a Co. No. 2341, March 
25, 1915, repair of tracks ordered. 

N ebraska. —In Re Nebraska Steam Road, Application No. 2223, 
June 18, 1915, permission to cancel rules applicable to Nebraska 
state traffic authorizing the stopping of cars of horses, mules, and 
asses in transit for the purpose of partially unloading or to complete 
loadmg. 

Philippine Islands—Ramos v. Manila BR. Co. Case No. 175, June 
22, 1915, company ordered to discontinue practice of delivering 
freight destined for points beyond the San Fernando-Dao grade out 
of order of its receipt in Manila. 
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NEW HAMPSHIRE PUBLIO SERVICE COMMISSION. 


IN RE CONWAY ELECTRIC LIGHT & POWER COMPANY. 
(D-245.] 


Security tissues — Book cost and reproduction coat. 
1. Securities may be issued to cover the actual cost of pole-line 
construction and meters, although a valuation shows a present cost of 
reproduction new somewhat less than the actual cost. 


Security issues — Undeveloped water power — Effect for rate-making 
purposes. 

2. An issuance of securities may be authorized to retire securities 
issued without the consent of the Commission in payment for un- 
developed water power, but this will not be regarded as establishing 
the value of the water power for rate-making purposes. 


Security issues — Illegal issues — Powers of Commission. 
3. The New Hampshire Commission, while without power to legalize 
an illegal issue of stock, may authorize an issue for the purpose of 
retiring outstanding stock illegally issued. 


(September 1, 1915.} 


Prrition for authority to issue stock of the par value of $29,- 
200 for the purpose of taking up share for share a like amount 
of stock inadvertently issued without lawful authority; granted. 

Appearances: Walter D. H. Hill for the petitioner. 


By the Commission: The petitioner was chartered by special 
act of the legislature in 1909, but for several years took no steps. 
toward engaging in business, except that in that year it purchased 
the undeveloped Odell’s Falls water power. In 1913 a change in 
ownership was effected, and the water power was transferred to 
one of the stockholders, who in turn reconveyed it to the company, 
at an advance in price. The company then proceeded to erect 
transmission lines, taking its power from a Maine corporation, 
and issued stock to the amount of $25,200, and has since been en- 
‘ gaged in the business of supplying electricity in the town of 
“Conway. All this was done without any authorization by this 
Commission, and in ignorance of the requirements of the Public 
Service act. 

By another petition the company has now sought authority for 
its engaging in business in the town of Conway. By this petition — 


it seeks the legalizing of its outstanding stock issue, 
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[1] The largest item of capitalizable expenditure is that of 
pole-line construction and meters. A valuation made by our 
electrical engineer shows a present cost of reproduction new some- 
what less than the actual cost as shown by the company’s books. 
But the construction was carried on under unfavorable circum-— 
stances, which considerably increased the expenses; and we find 
that the company’s accounts in this particular correctly state the 
amount actually expended, and that this amount is properly cap- 
italizable. 

[2] The other large item is the price paid for the undeveloped 
water power. This transaction was certainly irregular. But the 
company’s officers believe that the power is worth all that was 
paid for it. And the report upon its possibilities of development 
made by a competent hydraulic engineer furnishes some justifica- 
tion for this belief. On the other hand, there is little demand for 
power in that neighborhood, and it is doubtful whether the power 
will in fact ever be developed. 

As long as it is unused, of course, its value is not a factor in - 
the determination of reasonable rates. Its purchase was made in 
good faith, though irregularly, and stock was issued in good faith 
to pay for it. Under the circumstances, it does not seem incum- 
bent upon us to be over critical, so far as the question involved in 
this case is concerned. If its value should ever be material in a 
rate inquiry, the whole transaction would, of course, be subject to 
the closest scrutiny. Our allowance of this item as a basis for cap- 
italization under the peculiar circumstances of this case is not to 
be regarded as establishing or evidentiary of the value of the water 
power for purposes of rate making. 

In addition to these two items, there are other expenditures 
properly capitalizable, sufficient to support the outstanding stock 
issue, without taking into account the item of $1,400 claimed as 
organization expenses. There is no clear evidence as to the nature , 
of these latter expenditures, and such evidence as there is renders 
extremely doubtful their propriety as a charge against capital ac 
count. Ifthe company desires a further issue of stock on account 
of this item, or to pay its floating indebtedness, a considerable 
part of which was confessedly contracted to defray operating ex- 
penses, accounts must be submitted in much clearer and more 


detailed form than anything which has yet been furnished. 
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[3] As we stated in the similar case of Re Canterbury & B. 
Teleph: Co. 4 N. H. P. S. C. R. 312, we know of no provision of 
law under which we can legalize an illegal issue of stock. 

The stockholders having voted that the stock be issued by the 
directors without being offered to the stockholders proportionate- 
ly, we can, however, as in the former case, authorize its issue for 
the purpose of retiring the outstanding stock illegally issued. 
An order will issue accordingly. 

Edward ©. Niles, for the Commission. 


PENNSYLVANIA PUBLIC SERVICE COMMISSION, 


BLAIRSVILLE TELEPHONE COMPANY 
v. 


JOHNSTOWN TELEPHONE COMPANY et al. 
[Complaint Docket No. 373.) 


Service — Telephone — Physical connection — Construction of statute. 
1. In order to enable the Pennsylvania Commission to act under 
the provisions of the Public Service Company law with reference to 
physical connection between the lines of telephone companies, it must 
be established: (1) That neither one of the companies has lines or 
facilities for connections which communicate with or reach both of the 
localities; and (2) that the two companies have lines which either 
form, or can be connected so as to form, a continuous line between the 
two localities; and that if there is already communication by direct 
single line or joint continuous line of company or companies, there 
should appear from the evidence that public necessity existed for the 
linking of the two new companies whose lines are continuous when 
joined together, and neither of which reaches both localities by its own 
line or its facilities or connections. 
Service — Telephones — Physical connection — Definition of term ‘‘lo- 
calitiea.’’ 

2. The definition of the term “localities” as used in the Public 
Service Company law with reference to physical connection between 
the lines of telephone companies must be determined by the particular 
circumstances of each case. 

Service — Telephones — Physical connection — Locality directly 
served. 

3. The Pennsylvania Commission refused to order physical con- 
nection between the lines of two telephone companies to the exchange 
of a third company, where it appeared that the objecting company had 
connection with the locality served by the complainant through the lines 
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of a fourth company, and there was no evidence that the latter con- 
nection could not afford adequate service to the locality served by the 
complainant, and the only evidence that public necessity for the new 
connection existed was a petition asking therefor by a number of sub 
scribers of complainants, and the fact that such connection would be 
more convenient. 


Discrimination — Telephones — Physical connection. 

4. The mere fact that a telephone company which refuses to afford 
physical connection between its lines and the lines of another company, 
through the exchange of a third company, grants such facilities to a 
fourth company, does not show that the latter company is given any 
undue preference thereby, in the absence of evidence that the com: 
panies are similarly situated with respect to such service. 


[July 22, 1915.] 


Procrrprne brought by complainant to compel physical con- 
nection between its lines and the lines of the Windber Telephone 
Company through the exchange of the Johnstown Telephone 
Company; denied on the ground that no public necessity existed 
therefor, complainant’s locality being adequately served by con- 
nection between the lines of the respondent, the Windber Tele- 
phone Company with the lines of the Bell Telephone Company 
operating in the locality. 

Appearances: G. E. Crist, General Manager, Blairsville 
Telephone Company. 


Monaghan, Commissioner: The Blairsville Telephone 
Company, on March 17, 1915, filed its complaint against the 
Johnstown Telephone Company and the Windber Telephone 
Company, setting forth that the complainant is a public service 
corporation, operating a telephone line in the counties of Ind- 
iana and Westmoreland, and having its principal office at Blairs- 
ville, Pennsylvania; that 

The Windber Telephone Company, one of the respondents, is 
also a public service corporation, engaged in the business of 
operating a telephone line in the county of Somerset, with its 
principal office at Windber, in that county; and that the Johns- 
town Telephone Company, the other respondent, is also a public 
service corporation, operating a telephone line in the county of 
Cambria, with its principal office at Johnstown, Pennsylvania. 

It is alleged that the complainant, the Blairsville Telephone 


Company, is connected with the Johnstown Telephone Company, 
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that the latter company has connection with the Windber Tele- 
phone Company, and that without any change of lines it is 
possible to make complete connections between the subscribers of 
the Blairsville Telephone Company and the Windber Telephone 
Company through the Johnstown Telephone Company. The 
complainant states that the respondent companies have refused 
to permit such connections when requested so to do, and that the 
complainant company has no other means of communication by 
which it can serve a large number of its subscribers than the lines 
of the respondent companies. 

The complainant further alleges that the lines of neither the 
company complainant nor the respondents’ lines form a contin- 
uous connection between the different localities specified, and 
claims such right of connection under paragraph 6 of § 1 of 
article 2 of the Public Service Company law. 

The Johnstown Telephone Company in its answer prays that 
the petition be granted, and states that it is willing to grant the 
connection asked for, but that it has made an agreement with the 
Windber Telephone Company by which it is precluded from 
exchanging traffic with the complainant or to any other points 
east, west, and north on the lines of the Johnstown Telephone 
Company. 

In an informal answer the Windber Telephone Company 
denies that it has refused the connection asked for, and sets forth 
that it has connection with the Blairsville district through the 
Bell Telephone Company’s lines, but that the traffic produced i is 
of such small volume as to be almost negligible. 

At the hearing held in this matter the general manager of the 
complainant company was the only witness, and from the testi- 
mony produced it appears that the Blairsville Telephone Com- 
pany operates lines supplying 600 to 700 subscribers, 90 per 
cent of whom are not subscribers to the Bell Telephone Com- 
pany, in Indiana and Westmoreland counties, with its principal 
office at Blairsville, Indiana county, and that it has interchange 
of service with the Johnstown Telephone Company, operating 
in Indiana and Somerset counties, and this company, in turn, 
has direct connection and interchange of service with the Wind- 
ber Telephone Company. 


The Somerset Telephone Company operates in Somerset and 
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Cambria counties, and connects with the Johnstown Telephone 
Company and through it with the Windber Telephone Company. 

The Windber Telephone ‘Company connects with the Bell 
Telephone Company, with which company it operates a joint 
exchange at Windber, and by this connection reaches Blairsville 
and its vicinity where the Bell Company has about 175 sub- 
scribers. 

The testimony discloses that the connection asked for could 
be made without any change of lines or any additional expense 
of any description, as the Blairsville Telephone Company now 
connects with the Johnstown Telephone Company and that com- 
pany connects with the Windber Telephone Company, but this 
connection the Windber Telephone Company refuses to permit 
for the reason that it is already furnishing service to Blairsville 
through its connection with the Bell Telephone Company. 

The complainant presented a petition signed by a large num- 
ber of the subscribers of the Blairsville Telephone Company, 
requesting that this Commission order connection for interchange 
of service between the Blairsville Telephone Company and the 
Windber Telephone Company through the lines of the Johns- 
town Telephone Company, and that such an exchange of service 
would greatly aid the subscribers at Blairsville in their homes 
and their business. 

Article 2, § 1, paragraph (V), of the act of July 26, 1913, 
provides that it shall be the duty of every public service company 
“if a telephone corporation, or person engaged in the telephone 
business, whose lines, together with the lines of another telephone 
corporation, or person engaged in the telephone business, form 
a continuous line of communication between different localities, 
which are not reached by lines, facilities, or connections of 
either alone, and could be made to do so by the construction and 
maintenance of suitable connections between the several lines at 
common points, for the transmission of conversations between 
different localities, to jointly arrange for the interchange and 
transfer of conversations at such common points when it can 
reasonably be done, and efficient service can be obtained without 
injustice to either company and without substantial impairment 
or detriment to the service to be rendered by either company, 


and when necessity exists therefor, in order to supply through 
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traffic communications between different localities not otherwise 
provided for by the eompanies in question, or either of them; 
and shall operate and conduct a joint through traffie over the 
several lines so connected, and shall make the proper rules and 
regulations governing the same, and shall establish just and 
reasonable rates and charges for the joint through service there- 
by rendered, and shall make among themselves an equitable ap- 
portionment of the costs and revenues appertaining to the joint 
facilities and service.” [Laws 1913, p. 1385.] 

And under artiele 5, § 9 of the said aet, prescribing the pow- 
ers and duties of this Commission, it is provided: 

‘““Whenever the Commission shall find that there are any two 
or more telephone companies whose lines form a continuous line 
of communication, or could be made to do so by the construction 
and maintenance of suitable connections between the several 
lines at common points, for the transmission of conversations 
between different localities which are not reached by the lines of 
either company alone, and that such connections and facilities 
for the through transmission of conversations, jointly, over the 
several lines, can reasonably be made, and an efficient service 
ean be obtained without injustice to either company, and without 
substantial impairment or detriment to the service to be ren- 
dered by either company, and that a public necessity exists 
therefor; or shall find that any two or more telephone compa- 
nies have failed to establish just and reasonable joint rates or 
charges for through service, by or over their several lines 80 
connected, and that such joint rates or charges ought to be estab- 
lished, in order to supply a through traffic and communication 
between different localities not otherwise provided for, or prof- 
fered by the companies in question, or either of them,—the 
Commission may by its order require that such connection be 
made and facilities supplied, and that through conversations be 
transmitted thereby; . . .” 

The language of the several sections above quoted is very 
plain, and to the effect: That the Commission may order and 
require connections and facilities supplied and,through conver- 
sations transmitted thereby, where a telephone corporation, or 
person engaged in the telephone business, whose lines, with the 


lines of another telephone corporation, or person engaged in the 
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telephone business, (1) form a continuous line of communice- 
tion between different localities; (2) or could be made contin- 
uous by the construction and maintenance of suitable connections 
between the several lines at common points, for the transmission 
of conversations between different localities. But these two 
propositions are subject to the qualifications: (a) That said 
order for connections between different localities shall be made 
only where efficient service can be obtained without injustice to 
either company, and without substantial impairment or detri- 
ment to the service to be rendered by ejther company, and when 
the necessity exists therefor; and (b) where the different local- 
ities cannot be communicated with or reached by the lines of 
either company alone, and where such service is not already 
established or provided for. 

[1] It is therefore very clear that to enable the Commission 
to act it must be established: (1) That neither one of the com- 
panies hag lines or facilities for connections which communicate 
with or reach both of the localities; and (2) that the two 
companies have lines which either form, or can be connected s0 
as to form, a continuous line between two localities; and that if 
there is already communication by direct single line, or joint 
continuous line of some company or companies, there should 
appear from the evidence that public necessity existed for the 
linking of the two new companies whose lines are continuous 
when joined together, and neither of which reaches both lotali- 
ties by its own line or its facilities or connections. 

[2] The definition of the term “localities” under this section 
of the act must be determined by the particular circumstances of 
each case. In this case in the opinion of the Commission, the 
term “locality” with respect to the Blairsville Telephone Com- 
pany means the immediate territory served by the Blairsville 
Telephone Company in Indiana county and in Westmoreland 
county; and that the other “locality” in this case is that of the 
Windber Telephone Company, which includes the territory 
served by that company in the vicinity of Windber in Somerset 
county. From the testimony these two principal exchanges of 
the Blairsville Telephone Company and the Windber Telephone 
Company are at a distance of 33 miles from each other. 


[3] We have, therefore, the proposition of the Windber 
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Telephone Company having through its facilities and connec- 
tions with the Bell Telephone Company a connection and inter- 
change of service with both localities. There is no evidence 
to indicate that the Windber Telephone Company, through its 
connections with the Bell Telephone Company, is not providing 
adequate service to the locality of the Blairsville Telephone Com- 
pany. Nor is there any evidence that a public necessity exists 
for the establishment of a new line between these two localities. 
It is true that a petition has been presented by a number of the 
subscribers of the Blairsville Telephone Company, asking for 
the connection through the Johnstown Telephone Company with 
the Windber Telephone Company, but such petition does not 
show or assert any public necessity for that service. It may be 
convenient for the subscribers of the Blairsville Telephone Com- 
pany to have the additional facility, but this Commission has 
only the power granted under the act of assembly by which it 
was created, and the power to compel connection between tele- 
phone companies is limited by the two sections of the act to 
which we have referred. Of course, if there was affirmative evi- 
dence that the Windber Telephone Company with its facilities 
and connections with the Bell Telephone Company was not fur- 
nishing efficient or adequate service between Windber and Blairs- 
ville, a different question would arise. 

[4] There is an intimation in this case that the Somerset 
Telephone Company, which is connected with the Johnstown 
‘Telephone Company, is furnishing service through the Johns- 
town Telephone Company with the Windber Telephone Compa- 
ny, and we assume that this intimation was made for the purpose 
of showing that the Windber Telephone Company is giving 
undue preference to the Somerset Telephone Company. But it 
does not appear from the evidence that the Somerset Telephone 
‘ Company is in like position with the Blairsville Tele- 
phone Company, either as to location or as to the require- 
ments of the subscribers. Indeed, the Somerset Telephone 
Company is in an entirely different locality from the Blairsville 
Telephone Company; and it may be, for all that appears in the 
evidence, that its connection with the Johnstown Telephone 


Company is perfectly just, proper, and reasonable, without the 
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effect of giving any undue preference as against the Blairsville 
Telephone Company, or any other company similarly situated. 

We have come to the conclusion that since the two localities 
are reached by the lines, facilities, and connections of the r- 
spondent, the Windber Telephone Company, since adequate 
service is already provided between the localities in question; and 
as there is no evidence of any undue preference granted to any 
company,—the complaint should be dismissed, 


ILLINOIS PUBLIC UTILITIES COMMISSION. 


ASSUMPTION MUTUAL TELEPHONE COMPANY 
v. 
CENTRAL UNION TELEPHONE COMPANY et al. 
[No. 3689.] 


Service — Telephone — Physical connections. 

The right of priority of a telephone company to advantages 
accruing to it by reason of its connection with a long-distance line 
will be protected, and where public necessity and convenience demand 
that the lines of another company be connected with the long-distance 
line through the switch board and lines of the original company, and 
it appears that no injury would thereby result to either service, such 
connection may be ordered and the original company allowed to impose 
@ charge for its service over the usual toll rate by the long-distance 
company in an amount sufficient to save it from injury. 


[August 19, 1915.] 


Arpiication for the establishment of a physical connection 
between the telephone lines of the complainant and the lines 
of the defendant; granted ; defendant allowed to charge a reason- 
able amount for use of its facilities. 

The appearances are set out in the opinion. 


By the Commission: This case arises from an informal 
complaint filed with the Commission by the Assumption Mutual 
Telephone Company, alleging refusal on the part of the Assump- 
tion Telephone Company to establish a physical connection with 
the lines of the complainant for toll service. The Commission 
made an effort to adjust the complaint informally, and sug: 
gested a plan of settlement, but the Assumption Telephone Com- 


pany was not disposed to give the matter any consideration, and 
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subsequently formal complaint was filed by the Assumption 
Mutual Telephone Company. 

The complaint represents that the complainant is a public 
utility engaged in the operation and management of a telephone 
system in and around the city of Assumption; that the Assump- 
tion Telephone Company also is a public utility engaged in the 
operation and management of a telephone system in and around 
the city of Assumption; that the receivers, Central Union Tele- 
phone Company, are engaged in the handling of “long-distance 
telephone service” from the city of Assumption, and that by 
virtue of a contract between the Assumption Telephone Com- 
pany and the Central Union Telephone Company the switching 
service of the said receivers, Central Union Telephone Com- 
pany, is performed by the Assumption Telephone Company. 

The complaint further represents that the.complainant has 
a large number of telephones in the city of Assumption and the 
rural territory contiguous thereto, to wit, 300 telephones in the 
city and approximately 500 telephones in the country, with a 
complete equipment for the carrying on of a local and long-dis- 
tance telephone business; that application was made to the 
defendants to receive, transmit, and deliver messages or conver- 
sations from the subscribers of the complainant over the lines of 
said defendants; that the defendants refused to enter into any 
arrangements for the exchange of messages between the lines 
of the complainant and the lines of said defendants, and that 
such refusal constitutes a violation of § 44 of the act to. provide 
for the regulation of public utilities now in force in the state 
of Illinois. 

The defendants, in their answer, deny that public convenience 
and necessity require the establishment of a physical connection 
between the lines of the complainant and the lines of the defend- 
ants, and aver that the Assumption Telephone Company has 
expended large sums of money in installing and maintaining 
adequate facilities for the handling of local and long-distance 
business in the city of Assumption and over the toll-line system 
of the Central Union Telephone Company; that the establish- 
ment of the connection sought by the complainant would result 
in an impairment of the investments of the defendant, Assump- 


tion Telephone Company; that the long-distance or toll business 
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originating at Assumption does not produce sufficient revenue 
to enable the defendants to maintain efficient long-distance toll 
service if said revenue is divided between the Assumption Tele- 
phone Company and the complainant; that the complainant's 
system is a grounded system, giving poor and inefficient service, 
and that the long-distance toll service would be greatly impaired 
if the physical connection sought should be established. 

Hearing was held at Springfield, Illinois, May 5, 1915. Les- 
lie J. Taylor, of Taylor & Taylor, attorneys, appeared for the 
complainant; Ben B. Boynton, attorney, appeared for the de- 
fendants. 

It appeared from the testimony presented at the hearing that 
the Assumption Telephone Company, hereinafter referred to as 
the “Assumption company,’”’ operates a telephone exchange in 
the city of Assumption, serving about 250 subscribers, a few 
of which are rural subscribers; that the Assumption company 
has physical connection with the Christian County Telephone 
Company, of Taylorville, which operates an extensive telephone 
system in Christian county, by means of a toll line owned jointly 
by the two companies extending from Assumption to Taylorville; 
that the Central Union Telephone Company, hereinafter referred 
to as the “Central Union Company,” has two copper metallic 
toll lines extending from Pana to Assumption, both of which are 
connected into the switch board of the Assumption company, and 
that by means of such lines subscribers of the Assumption com- 
pany have access to the toll-line system of the Central union 
company, which is a part of the “Bell System,” and its con- 
necting companies. 

It further appeared that the Assumption Mutual Telephone 
Company, hereinafter referred to as the “Mutual company,” 
also operates a telephone exchange in the city of Assumption, 
serving about 300 subscribers in the city and about 500 sub- 
scribers in the rural territory contiguous thereto; that the Mutual 
company has toll-line connections with the Christian County 
Telephone Company, of Taylorville, and the Decatur Home 
Telephone Company, of Decatur, an independent company oper- 
ating in opposition to the Central Union Company at Decatur; 


that although the Central Union Company has connection with 
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the Christian County Telephone Company and adequate facil- 
ities for the handling of toll business with the city of Taylorville, 
it refuses to accept any messages from the Mutual company 
routed via Taylorville, and that by reason of the limited toll- 
line facilities of the Mutual company, its subscribers are unable 
to communicate with many points in the immediate vicinity of 
Assumption and with distant points reached only over toll-line 
system of the Central union company. 

It was contended by the Assumption company that it has ex- 
pended large sums of money in the development of a local ex- 
change system in the city of Assumption, and in providing 
facilities for the handling of “long-distance” business with the 
Central union company; that it was the first company to build 
and operate a telephone exchange in the city of Assumption, 
and has adequate facilities for the furnishing of an efficient and 
satisfactory service to the public; that a connection between 
the lines of the Assumption company and the Central union 
company has existed for a number of years, and is the only 
connection that the Central union company has ever had in 
the city of Assumption; that a large number of the telephones 
of the Mutual company in the city of Assumption are dupli- 
cates; that, with few exceptions, every business house in the 
city has the service of the Assumption company, and that the es- 
tablishment of a physical connection between the lines of the 
Assumption company and the lines of the Mutual company, or 
between the lines of the Mutual company and the toll lines of 
the Central union company, would result in loss of subscribers 
and irreparable injury to the Assumption company. 

It was contended by the complainant that its entire system 
is in good physical condition; that while the rural lines are 
grounded, a greater part of the lines in the city of Assumption 
are metallic; that the local-exchange service and such long- 
distance service as it is now able to furnish is entirely satis- 
factory to its subscribers; that many people in the city of As- 
sumption and the rural territory contiguous thereto are deprived 
of “long-distance service” by reason of the refusal of the Assump- 
tion company and Central union company to establish physical 


connection with the lines of the complainant; that public con- 
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venience and necessity demand and require the establishment 
of a connection between the lines of the complainant and the 
toll-line system of the Central union company, and that public 
convenience would properly be served through the Central union 
company connecting one of its Pana-Assumption toll lines with 
the switch board of the Mutual company. 

The Central union company does not oppose the establishment 
of a physical connection, provided it is made by means of a 
trunk line between the switch board of the Assumption com- 
pany and the switch board of the complainant. A. J. Parsons, 
commercial superintendent of the Central union company, testi- 
fying as an expert on behalf of the Assumption company, stated 
that it is very desirable that all toll. business originating and 
terminating at Assumption should come through one channel; 
that if two routes were used, delays would occur in the han- 
dling of calls, incorrect reports would be made to the patrons, and 
errors would likely occur in making toll charges. 

From a careful consideration of the testimony presented at 
the hearing and the briefs filed and arguments made, it appears 
that many users of telephone service in the city of Assumption 
and the rural territory contiguous thereto are ‘unable to trans- 
mit messages to, and communicate with, distant points by rea- 
son of the divided telephone service in the city of Assumption 
and the limited toll-line facilities of the Mutual company. 

It further appears that the Assumption company has a right 
of priority in the connection with the toll-line system of the 
Central union company; that such right should be recognized 
and protected, and that the efficiency of the service at Assump- _ 
tion and at distant points covered by the toll-line system of 
the Central union company and its connecting companies would 
be impaired if any change were made in the arrangement of the 
two toll lines extending from Pana to Assumption and con- 
nected with the switch board of the Assumption company. 

In considering applications for physical connection between 
the lines of two competing companies, the Commission has held 
that the facts must show clearly that public convenience and 
necessity demand and require a physical connecticn; that the 
establishment of such connection is practicable and would not 


impair the service of cither company, and that it would not 
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seriously interfere with, or jeopardize, private rights, and a 
lengthy discussion of these conditions in connection with this 
case is unnecessary. 

In the light of the facts presented in this case, the Com- 
mission is of the opinion that a physical connection should be 
established between the switch boards of the Assumption Mutual 
Telephone Company and the Assumption Telephone company 
in the city of Assumption for toll service. 

The testimony clearly shows that the Assumption company 
will suffer a loss of subscribers if a physical connection is made 
between the lines of the Mutual company and the Central union 
company, unless some protective measure is applied. If the 
connection is made by means of a trunk line between the switch 
board of the complainant and the Assumption company, the 
facilities of the Central union company need not be disturbed. 

It would be unlawful for the Central union company to 
charge a different rate for toll service rendered to the subscribers 
of the complainant than it charges for service to the subscribers 
of the Assumption company, but the Assumption company may 
charge a reasonable amount for the use of its facilities, which 
will protect it against injury from such connection. | 

The law provides that the companies shall agree upon the 
terms, and in case an agreement cannot be reached, the Com- 
mission shall fix the terms. It is not necessary, therefore, for 
the Commission to fix thé terms in this order. 

It is therefore ordered that the Assumption Telephone Com- 
pany and the Assumption Mutual Telephone Company make 
_ such physical connections between their exchanges in the city 
of Assumption as is required for the furnishing of toll service 
over the lines of the Central Union Telephone Company and 
its connecting companies to the subscribers of the Assumption 
Mutual ‘Telephone Company, and that such toll service be as 
complete as is furnished to the subscribers of the Assumption 
Telephone Company. | 

It is further ordered that the cost of making such connection 


shall be borne by the Assumption Mutual Telephone Company. 
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Sixty days is deemed a reasonable time within which the 
companies shall comply with this order. 

By order of the Commission, this 19th day of August, 1915, 
dated at Springfield, Dlinois, 


Note.—Physical connection beween the lines of telephone com- 
panies, joint operating agreements, and joint use of facili- 
ties. 


In Moher v. Pearl City Independent Teleph. Co. No. 2938, July 
1, 1915, the Illinois Commission ordered that connection be made 
between the lines of two companies operating in a city and its vi- 
cinity, where a substantial number of subscribers of both companies 
demanded the connection and the service of neither company was 
adequate, and protected the company charging the higher rates by 
requiring that the connection should be made on terms to prevent 
loss to it. 

In Farmers United Teleph. Co. v. Central U. Teleph. Co. No. 
1330, June 2, 1915, the Indiana Commission ordered defendant to 
make connection at Columbia City between its lines and those of the 
plaintiff, whereby the latter might receive and transmit long-distance 
messages. 

In Pike County Teleph. Co. v. Flint Kyle Teleph. Co. No. 1462, 
Aug. 5, 1915, the Indiana Commission refused to authorize a tele- 
phone company to make physical connections with the lines of an- 
other company which had physical connections with the lines of a 
third company which served the same territory as the complainant, 
on the ground that public convenience and necessity did not require 
the proposed connection, and that such connection and use of the 
defendant’s lines would result in irreparable injury to it and the 
third company, and be detrimental to the service to be rendered by 
the companies. 

In Whitley County Teleph Co. v. Farmers Mut. Teleph. Co. No. 
1217, Aug. 5, 1915, the Indiana Commission ordered that connection 
be made between the lines of said companies at their exchanges in 
Columbia City, South Whitley, Larwill, Laud, and Etna, at their 
joint expense ; and that a third company should charge the same fee 
to subscribers of either company desiring to be switched to its serv- 
ice. 
In Belmont & P. V. Teleph. Co. v. Wisconsin Teleph. Co. March 
29, 1915, the Wisconsiu Commission in fixing the terms for connect- 
ing the lines of a petitioning company with that of another company 
for toll service, by use of the switch board of a third company, held 
that the switching company would be adequately protected by requir- 
ing the petitioner to pay, in addition to the regular toll rates, 5 or 10 


cents for distances under or over 50 miles, in view of the fact that 
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the antiduplication statute restricted the petitioner in competing 
with the switching company. 

In Blay v. Strawberry Teleph. Co. August 27, 1915, all the tele- 
phone companies jointly using a switch board at a central station 
were ordered by the Wisconsin Commission to maintain in proper 
condition the lines, instruments, and other equipment used on their 
telephone systems, and to conform to the fixed standards of tele- 
phone service when poor service resulted in the inadequate mainte- 
nance of lines and equipment of the companies. 

In this case it was also ordered that the use of a switch board at 
a central station of a telephone company as a toll station, which 
interrupted the regular switch-board service, be discontinued, and 
the various companies jointly maintaining the board were ordered to 
install a separate instrument at the central office for the use of the 
public for toll messages. 

In Barron v. Barron County Teleph. Co. July 6, 1915, the Wis- 
consin Commission in ordering physical connection between the lines 
of two telephone companies, operating exchanges in different villages, 
by requiring the use of a toll line of one af them, protected such toll 
service and investment in the line by permitting that company to 
receive the larger part of the charges which were ordered to be made 
for intervillage calls. 

Contracts between telephone companies for connection between 
lines and joint operation or interchange of service were approved by 
Commissions in the following cases: 

Iilinois.—In Re Commercial Teleph. & Teleg. Co. No. 4158, Sept. 
2, 1915, between said company and the People’s Telephone Company 
of Southern Illinois, of Rinard, Wayne county. 

In Re De Kalb County Teleph. Co. No. 4062, Aug. 19, 1915, 
between said company and the Farmers.Union Telephone Company, 
of Kirkland, both of De Kalb county. 

In Re Farmers’ Mut. Teleph. Co. No, 3522, Sept. 2, 1915, between 
said company and the village of Crossville (municipal owned Bys- 
tem). 

In Re Freeport Teleph. Co. No. 3529, April 8, 1915, between said 
company and the Orangeville Independent weepnons Company, of 
Orangeville, both of Stephenson county. 

In Re Freeport Teleph. Exch. Co. No. 3579, April 8, 1915, be- 
tween said company and the Pearl City Mutual Telephone Company, 
of Pearl City, both of Stephenson county. 

In Re Mississippi Valley Teleph. Co. No. 3899, Aug. 1, 1915, 
between said company and the Burnside Telephone Company, of 
Burnside, both of Hancock county. 

In Re Reorganization Committee of Western Illinois Teleph. Co. 
No. 3665, May 6, 1915, between said committee and the Industry 


Telephone Company, of Industry, McDonough county. 
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In Re Reorganization Committee of Western Illinois Teleph. Co. 
No. 3374, April 22, 1915, between said committee and the Schuyler 
Telephone Company, of Rushville, Schuyler county. 

In Re Westfield-Kansas Teleph. Co. No. 4137, Sept. 2, 1915, be- 
tween said company and the Kansas Mutual Telephone Company, of 
Kansas, Edgar county. 

In Re Receivers of Central U. Teleph. Co. No. 3815, May 20, 1915, 
between said receivers and the Altona Mutual Telephone Company, 
of Altona, Knox county. 

In Re Receivers of Central U. Teleph. Co. No. 3594, May 6, 1915, 
between said receivers and the Boone County Rural Telephone Com- 
pany, of Belvediere, Boone county. 

In Re Receivers of Central U. Teleph. Co. No. 3690, April 8, 
1915, between said receivers and L. W. Conarroe and another doing 
business as the Chatsworth Telephone Company, of Chatsworth, Liv- 
ingston county. 

In Re Receivers of Central U. Teleph. Co. No, 3715, April 22, 
1915, between said receivers and the Effingham County Telephone 
Company, of Altamont, Effingham county. 

In Re Receivers of Central U. Teleph. Co. No. 3655, April 8, 
1915, between said receivers and the Farmers Mutual Telephone 
Company, of Carpenter, Madison county. 

In Re Receivers of Central U. Teleph. Co. No. 3595, May 6, 1915, 
between said receivers and the Free Line Telephone Company, of 
Forrest, Livingston county. 

In Re Receivers of Central U. Teleph. Co. No. 3915, July 1, 1915, 
between said receivers and the Galva Telephone Company, of ‘Galva, 
Henry county. 

In Re Receivers of Central U. Teleph. Co. No. 3714, April 22, 
1915, between said receivers and the Grantfork Mutual Telephone 
Company, of Grantfork, Madison county. 

In Re Receivers of Central U. Teleph. Co. No. 3477, March 4, 
1915, between said receivers and the Mississippi Valley Telephone 
Company, of Carthage, Hancock county. 

In Re Receivers of Central U. Teleph. Co. No. 3472, March 4, 
1915, between said receivers and the Newton Telephone Company, of 
Newton, Jasper county. 

In Re Receivers of Central U. Teleph. Co. No. 3814, May 6, 1915, 
between said receivers and the Payson Farmers Telephone Company, 
of Payson, Adams county. 

In Re Receivers of Central U. Teleph. Co. No. 3640, April 8, 
1915, between said receivers and the Rio Telephone Exchange, of 
Rio, Knox county. 

In Re Receivers of Central U. Teleph. Co. between said receivers 
and Earl Smith and another doing business as the Mulford Tele 


phone Company, of Mulford, Iroquois county. 
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In Re Receivers of Central U. Teleph Co. No. 3656, April 8, 1915, 
between said receivers and the Thebes & Cairo Telephone Company, 
of Thebes, Alexander county. 

In Re Receivers of Central U. Teleph. Co. No. 3681, April 8, 1915, 
between said receivers and the Union Telephone Company, of Chat- 
ham, Sangamon county. 

In Re Receivers of Central U. Teleph. Co. No. 3670, April 8, 
1915, between said receivers and George H. Vermillion doing busi- 
ness as the London Mills Telephone Company, of London Mills, Ful- 
ton county. 

In Re Receivers of Central U. Teleph. Co. No. 3015, May 20, 1915, 
between said receivers and J. W. Warren doing business as the War- 
ren Mutual Telephone Company, of Bath, Mason county. 

Ohto.—In Re Bascom Farmers Mut. Teleph. Co. No. 538, June 30, 
1915, between said company and the Tiffin Consolidated Telephone 
Company, of Tiffin. 

In Re Central Dist. Teleph. Co. No. 518, June 4, 1915, between 
said company and B. A. Latham, trading as the Freeport Telephone 
Company, of Freeport. 

In Re Central Dist. Teleph. Co. No. 492, May 21, 1915, between 
said company and Hopesdale Telephone Company, of Hopesdale. 

In Re Ft. Seneca Mut. Teleph. Co. No. 537, June 30, 1915, be- 
tween said company and the Tiffin Consolidated Telephone Company, 
of Tiffin. 

In Re Jefferson & M. Teleph. Go. No. 487, May 21, 1915, be- 
tween said company and the receivers of the Central Union Tele- 
phone Company, of Chicago, Illinois. 

In Re Leister, Receiver for the Portland Mutual Telephone Com- 
pany, of Morrison Road, et al. No. 535, June 30, 1915, between said 
receiver ‘and the Tiffin Consolidated Telephone Company, of Tiffin. 

In Re Melmore Mut. Teleph. Co. No. 536, June 30, 1915, between 
said company and the Tiffin monsolidated Telephone Company, of 
Tiffin county. 

In Re Mt. Grab Teleph. Co. No. 467, April 29, 1915, between said 
company and the receivers of the Central Union Telephone Company, 
of Chicago, Illinois. 

In Re New Concord Teleph. Co. No. 410, January 15, 1915, be- 
tween said company and the receivers of the Central Union Tele- 
phone Company, of Chicago, Illinois. 

In Re Wellington Teleph. Co. No. 593, September 11, 1915, be- 
tween said company and the receivers of the Central Union Telec- 
phone Company, of Chicago, Illinois. 

Contracts between utilities for the joint use of facilities were ap- 
proved in the following cases: 
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Telephone companies. 


Illinois.—In Re Central Illinois Electric Co. No. 3937, July 1, 
1915, between said company and the receivers of the Central Union 
Telephone Company, for use of poles in Mechanicsburg, Sangamon 
county. 

In Re Receivers of Central U. Teleph. Co. No. 3768, May 6, 1915, 
between said receivers and the Altona Telephone Company, for use 
of poles between Altona and a point one mile east of Altona, Knox 
county. 

In Re Receivers of Central U. Teleph. Co. No. 3979, Aug. 5, 1915, 
between said receivers and the Bishop Hill Mutual Telephone Con- 
pany, for use of poles in Bishop Hill. 

In Re Galesburg U. Teleph. Co. No. 3314, May 6, 1915, between 
said company and the receivers of the Central Union Telephone 
Company, for use of poles in the vicinity south of St. Augustine, 
Knox county. 

In Re Lebanon Teleph. Exch. No. 3276, May 20, 1915, between 
said company and the Commercial Telephone & Telegraph Con- 
pany, for the use of poles near the east limits of Lebanon, St. Clair 
county. ; 

In Re Rockford City Traction Co. No. 3940, July 1, 1915, be 
tween said company and the receivers of the Central Union Tele- 
phone Company, for use of poles in Rockford, Winnebago county. 


Utilities not exclusively telephore. 


Idaho.— In Re Mountain States Teleph. & Teleg. Co. Case No. 
106, Order No. 250, July 2, 1915, between said company and the 
Electrical Investment Company, for use of supports for wires near 
Boise City. 

Illinots.—In Re Central U. Teleph. Co. Case No. 3574, March 18, 
1915, between said company and the Consolidated Light & Power 
Company, for use of poles on Railroad Avenue, Kewanee. 

In Re Chicago & E, I. R. Co. No. L-1019, Sept. 2, 1915, between 
said company and the Michigan Central Railroad Company, for use 


of real estate in Chicago Heights, 
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WASHINGTON PUBLIC SERVICE COMMISSION, 


IN RE RULES AND REGULATIONS PERTAINING TO 
PAYMENT FOR TELEPHONE SERVICE. 


[Order No. 1791.] 


Payment — Jurisdiction of Commission — Deposits and advance pay- 
ments. 

1. The fact that rules with reference to the requirement of a de- 
posit or other security upon the installation of telephone instruments, 
and with reference to the payment for service in advance, affect rates, 
does not deprive the Commission from acting under chapter 117, § 85, 
of the Washington Laws of 1911, in promulgating rules and regulations 
with reference thereto. 

Discrimination — Payment — Requiring deposit of some and not of 
others. 

2. The question whether a deposit should be required of patrons 
of a Public Service corporation to insure the company against loss from 
nonpayment of bills should not be left to the discretion of the employees 
of the corporation; but if a deposit is required at all, it should be 
required of all patrons without discrimination. 

Payment — Deposits — Ordered discontinued as unjust. 

8. The practice of telephone company of requiring a deposit or 
cancelation fee, or any money, as a condition precedent to service, was 
ordered discontinued as unreasonable and unjust, except as to local 
long-distance calls originating at pay stations. 

Payment — Rules as to advance. 

4. Telephone companies in Washington are permitted to require 
advance payments for services under conditions defined by the Com- 
mission. 


(August 20, 1915.] 


Orper relating to rules and regulations governing metliod of 
collection of accounts for local exchange or long-distance service 
by telephone companies subject to the provisions of chapter 117, 
of the Session Laws of 1911, of the State of Washington, and 
relating to security for installation of instruments or other 
purposes. 

By the Commission: On the 24th day of September, 1914, 
the Public Service Commission of Washington promulgated rules 
No. 1 and No. 2 with reference to the requirement of a deposit 
or other security for the installation of instruments to be used 
by subscribers in telephonic communication for hire within the 


state of Washington; also requiring payment in advance from 
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month ta month for local exchange service, etc.; and also 
providing for objections to such orders by a person, firm, com- 
pany,‘ corporation, or association of persons engaged in the 
telephone business, and fixing the 27th day of October, 1914, 
at 9.30 o’clock a. M., at the assembly room of the New Seattle 
Chamber of Commerce as the time and place to hear objections 
to said rules. 

That on the said 27th day of October, 1914, the Commission 
being represented by its chairman, Charles A. Reynolds, and 
Commissioners Arthur A. Lewis and Frank R. Spinning, and 
its attorney, Scott Z. Henderson, the several telephone com- 
panies appearing in person or by their attorneys, objections were 
made by the companies to the proceedings and to the rules and 
to the promulgation thereof. 

[1] The defendant, the Pacific Telephone & Telegraph Con- 
pany, objected to the proceedings on the ground and for the 
reason that it claimed the Commission was without jurisdiction 
to promulgate said rules, and that said rules affected rates, and 
could only be considered in a rate hearing based on valuation. 

Section 85 of the Session Laws of 1911, chapter 117, page 
595, is in part as follows: 

“The Commission is hereby authorized and empowered to 
adopt, promulgate, and issue rules and regulations covering the 

- « transmission and delivery of messages and converss- 
tions, . . . and generally such rules as pertain to the 
comfort and convenience of the public concerning the subjects 
treated of in this act. Such rules and regulations shall] be pro 
mulgated and issued by the Commission on its own motion, and 
shall be served on the public service company affected thereby 
as other orders of the Commission are served. Any public serv- 
ice company affected thereby, and deeming such rules and reg- 
ulations, or any of them, improper, unjust, unreasonable, or 
contrary to law, may within twenty days from the date of 
service of such order upon it file objections thereto with the 
Commission, specifying the particular grounds for such objec 
tions. The Commission shall, upon receipt of such objections, 
fix a time and place for hearing the same, and after a full hear- 
ing may make such changes and modifications thereto, if any, 


as the evidence may justify.” 
P.U.R.1915E. 
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This section disposes of the question of jurisdiction. It is 
apparent that any rule or regulation that would require or 
permit any service on the part of the company, or that would 
compel any patron of the company to pay money that would 
not otherwise be required, would affect the rates, and if the fact 
that the rule or regulation affects rates prevents the Commis- 
sion from acting under § 85, no rule or regulation could be 
promulgated by the Commission. 

The objections, therefore, of the telephone company were 
overruled by the Commission and testimony introduced by the 
telephone companies on said 27th day of October, 1914, and 
then continued to December 15, 1914, to give the companies 
an opportunity to present additional testimony. On December 
15, 1914, further testimony was heard by the Commission, and 
the hearing continued to a date to be decided upon later. On 
July 1, 1915, final hearing was set for August 5, 1915, at 
which time all of the telephone companies doing business in 
the state were notified to appear and present such further testi- 
mony as they might desire, and all telephone companies in the 
state were at said time given opportunity to be heard, and were 
heard, and the matter was then finally submitted to the Com- 
mission for its decision. 

[2] Of the 159 telephone companies operating in the state of 
Washington, it was shown that twelve required a deposit as a 
condition precedent to service. The method of applying de- 
posits was described by Mr. Phillips, division commercial su- 
perintendent of the Pacific Telephone & Telegraph Company, 
as follows: 


Q. The $5 deposit item, then, is not a- part of the contract 
of the Pacific Telephone & Telegraph Company, is it ? 

A. No, it is not. (Transcript, p. 4.) . . . We have 
endeavored to use discretion in applying this deposit. 

Q. Then’as I understand it, this deposit is required of some 
subscribers whom you have doubts as to their ability to pay, 
and is not required of other subscribers whom you are satisfied 
have ability to pay, is that right? 

A. I cannot answer that just that way. We have used discre- 


tion and we might ask the deposit. 
P.U.R.1915E. 
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Q. That is the basis of your discretion ? 

_ A. We might ask a deposit of a man who was fully able to 
pay, but we have used our discretion in many ways, for instance, 
if he already had a business telephone and had had one for some 
time and wanted one in his residence, that would be one reason for 
waiving the deposit, and if we were supplying a telephone to 
a state or charitable institution, we would consider that a reason 
for waiving the deposit. There are many factors that are con- 
sidered in waiving the deposit. 

Q. You determine the question as to whether or not they will 
be required to pay, do ‘you not? 

A. We determine the question.” (Transcript, p. 8.) 

It will be seen that the question of whether or not a patron 
of the telephone company shall be required to make a deposit 
of a sum of money as a condition precedent to service is one 
of fact, to be decided by the various clerks in the employ of 
the telephone company. These clerks are permitted to exercise 
their discretion in the matter, there being no fixed rules by 
which the responsible patrons are separated from those of doubt- 
ful responsibility. 

The total deposits required by the Pacific Telephone & Tele- 
graph Company from its patrons in the state of Washington 
is approximately $58,000. The Pacific Telephone & Telegraph 
Company, it will be seen, has found 11,600 of its patrons in the 
state of Washington who are of doubtful responsibility. 

This dividing of the patrons of a utility into classes on 
the basis of honesty or ability to pay savors very strongly of 
discrimination. The Constitution of our state, by strong in- 
ference, and the statute (Session Laws of 1911, chap. 117, § 
40), expressly forbid discrimination. The statistics furnished 
by the companies, based upon their experience of loss and gain 
as a result of the deposit, are very unsatisfactory. Common 
experience shows that the average person who makes a deposit 
to cover a default will allow it to be absorbed by the service. 
The company, having the deposit as security for the default of 
the patron, will naturally absorb the deposit rather than en- 
force payment. These statistics do not prove that all money 
deposited and absorbed marks the amount the company would 


lose if no deposit were made. 
P.U.R.1915E. 
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The argument is advanced that it is not fair to the honest 
patron to require him to bear the burden of loss occasioned by 
the dishonest or impecunions patron. This argument is not 
justified by the facts. Telephone companies have at their com- 
mand methods of enforcing collections which are not available 
to merchants or other business concerns generally. With proper 
management on the part of telephone companies it should not 
be necessary to require honest patrons to bear any burden 
_ which should be borne by others. 

The present system of requiring some patrons to make de- 
posits, without requiring all patrons to make deposits, is a 
source of continual controversy and ill-will between the conr 
panies and many of their patrons. A man’s honesty or willing- 
ness to pay cannot always be measured by the amount of prop- 
erty he may possess; neither can a person’s honesty or ability 
to pay be measured always by his appearance. 

The company claims to exercise a wise discretion, but we 
doubt the wisdom of the exercise of discretion under such cir- 
cumstances, even as a benefit to the company itself. It seems 
wholly impracticable to divide patrons of a telephone company 
into two classes,—the honest and the doubtful. Such a division 
brings upon the company unnecessary criticism and complaints. 

The Commission, therefore, is of the opinion that if a de 
posit is to be required at all, it must be required of all patrons 
without discrimination. The present method and practice of 
the company is contrary to the basic principles of utility regu- 
lation, and must, therefore, be discontinued. 

[3] The question, therefore, resolves itself to this: Shall 
all patrons of telephone companies be required to deposit $5, 
or any other sum, as a condition precedent to service ? 

The telephone company has methods of collection not usual 
to most other classes of business. It has the right to collect 
in advance for service; it can refuse service to those who refuse 
to pay its charges in advance, or who refuse to pay for serv- 
ices rendered. (See recent decision of United States Supreme 
Court.) Southwestern Teleph. & Teleg. Co. v. Danaher, 235 
U. S. 482, 59 L. ed. —, L.RA—, —, P.U.R. 1915D, 571, 
35 Sup. Ct. Rep. 886, in error, to the Supreme Court of the 


United States. Opinion by Justice Van Devanter. 
P.U.R.1915E. | 
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The telephone has become a modern necessity. Most citi- 
zens are required to have a telephone which can only be ob- 
tained by the payment of all charges due or which are payable 
in advance. To require payment in advance and then, in ad- 
dition, to require a deposit, seems to be giving to the telephone 
company rights and privileges not accorded to any other busi- 
ness, This privilege of collecting in advance and refusing serv- 
ice to those indebted to the company more than offsets the 
effect of the requirement imposed by law upon the company to 
afford service to all who apply, without discrimination. 

It is therefore ordered that the practice of requiring a de 
posit or cancelation fee, or any money, as a condition prece- 
dent to service by a telephone company in this state, other than 
as provided herein, is hereby canceled, vacated, and set aside 
as unreasonable and unjust, and telephone companies in this 
state are ordered and directed to discontinue said practice, and 
to return to all persons heretofore making such deposits, or any 
deposit, as a cancelation fee as a condition precedent to serv- 
ice or otherwise, all moneys now in its possession or heretofore 
or hereafter claimed by it in the manner aforesaid, within twenty 
days from the date upon which this order becomes effective. 

The Public Service Commission of Washington after con- 
sidering all of the evidence submitted herein, and the rules and 
regulations of telephone companies relating to securing for in- 
stallation of instruments for payment of accounts for local ex- 
change and long-distance service rendered by said companies 
and for other purposes, is of the opinion, finds and concludes, 
that the following rules No. 1 and No. 2 are just, fair, and 
reasonable rules and regulations, and should be adopted, promul- 
gated, and issued by the Public Service Commission of Wash- 
ington, and followed and enforced by each and every telephone 
company owning, operating, or managing any telephone line or 
part of telephone line used in the conducting of the business of 
affording telephone communication for hire within the state 
of Washington, viz: 

Rule 1. No cash deposit or other security for the installa- 
tion of instrument for. the payment of accounts for local ex- 
change service or long-distance service between points in the 


state of Washington, or for any other purpose, shall be re 
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quired of any telephone subscriber by any telephone company 
owning, operating, or managing any telephone line or part of 
telephone line used in the conduct of the business of affording 
telephonic communication for hire within the state of Wash- 
ington: Provided, that deposit may be required for any local 
or long-distance call originating at a pay station. 

[4] Rule 2. Any telephone company may exact from any sub- 
scriber two months’ rental in advance at the time of ordering 
service, such charge in no case to exceed the sum of $5; if the 
service charge ordered shall exceed the sum of $5 per month, 
the patron shall pay from month to month in advance. If 
the service charge shall not exceed the sum of $5, the por 
tion not absorbed in the first month’s rental shall be applied 
upon the succeeding month’s rental, and the patron shall there- 
after pay from month to month in advance. No advance pay- 
ment shall be exacted from a patron of the company on account 
of change of residence or phone. The company may discontinue 
any telephone, private exchange, or other instrumentality, de- 
vice, or utility of any subscriber, and discontinue such sub- 
scriber’s service on and after the expiration of ten days from 
the date on which any account for local exchange service or 
long-distance service becomes due and payable (in advance or 
otherwise) when any such account remains unpaid after the ex- 
piration of ten days from said date. 

Wherefore it is ordered that said rules Nos. 1 and 2 be, and 
the same hereby are, adopted, promulgated, and issued. 

The Public Service Commission of Washington, by O. A. 
Reynolds, Chairman; Arthur A. Lewis, and Frank R. Spinning, 


Commissioners. 


MAINE PUBLIC UTILITIES COMMISSION. 


IN RE MAINE CENTRAL RAILROAD COMPANY. 
[R. R. No. 80.] 


Bates — Reduced charges for charttable and benevolent purposes. 
A railroad company was permitted to grant reduced rates for 
transportation to the genera] public desiring to attead a public musi- 
P.U.R.1915E. ; 
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cal festival consisting largely of chorus singing, and 2 less rate to 
members of the chorus, upon the ground that the festival, with its 
incident instruction to the chorus and its performance before the pub- 
lic, is educational, and hence a “charity or benevolence” within the 
provisions of the utility act, permitting reduced rates. 


[September 2, 1915.) ° 


Petition of the Maine Central Railroad Company for per- 
mission to grant its service at reduced rates for transportation 
of persons to the Maine Musical Festival, at Bangor, and at 
Portland; granted. 


By the Commission: The Maine Central Railroad Company, 
by written petition, represents to this Commission that in the 
early part of October, this year, an event known as the “Maine 
Music .Festival” is to be held during three days of one week at 
Bangor and during three days of another week at Portland; 
and that this festival is an event which has taken place at Bangor 
and Portland each year for several years. 

It further appears that during several months preceding such 
festival in each county in the state an organization exists known 
as the “Festival Chorus,” consisting of our musically inclined 
men and women, who, under expert instruction, and in the 
form of rehearsals, are receiving a somewhat liberal education 
in music, and who, at the time of the above-named festival, con- 
stitute an important part of the festival in the form of the 
chorus, singing for the public under the direction of an eminent 
impresario. 

The petitioner has been in the habit of granting reduced rate 
transportation to the general public during the days upon which 
the festival is held in each of the above-named cities, and has 
also granted to the chorus a rate less than that granted the gen- 
eral public. 

The petitioner asks that this Commission approve the grant- 
ing of such reduced rate transportation for the festival this 
year, basing their request upon the theory that such festival 
is educational to the members of the chorus and to the general 
publie. 

The Utility act provides that a public utility may grant its 
service at reduced rates for charitable and benevolent purposes, 


upon approval of this Commission. Courts of law have de 
P.U.R.1915E. © 
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fined the words “charity” and “benevolence ;” and the definition 
most often quoted is as follows: ‘‘That which is for the benefit 
of an indefinite number of persons, either by bringing their 
minds or hearts upder the influence of education or religion, by 
relieving their bodies from diséase, suffering, or constraint, by 
assisting them to establish thenselves in life, or by erecting or 
maintaining public buildings or works, or otherwise lessening 
the burdens of government.” 

We believe that the Maine Music Festival, with its antecedent 
and incident instruction to the chorus and its performance be- 
fore the public, is educational, and hence within the definition 
of “charity and benevolence,” and we feel that it is our duty to 
grant the petition. | 

The petition is in part as follows:: “For the Maine Music 
Festival at Bangor and at Portland in October we would like 
to arrange to offer the same rates and conditions to the public as 
last year. We issued last year long-limit tickets covering the 
three days of the festival at Bangor and covering the three days 
of the festival at Portland, but none covering both events, at 
rate not to exceed 2 cents per mile in each direction. In ad- 
dition we issued short-limit tickets to allow patrons to visit 
the festival on any date of their selection, and attend the concert 
that evening, returning on the following day, at arbitrary rates 
approximating 14 cents per mile in each direction, until a 
zone was reached where, by the application of that basis, the 
fare became so high that it was prohibitive. For members of 
the chorus, who in a large measure contribute to the success of 
the festival and who numbered in the Bangor Chorus 131, and 
in the Portland Chorus 217, we sold excursion tickets at rate 
1 cent per mile in each direction, good during the entire fes- 
tival period, at Bangor and Portland respectively. We would 
like permission to name the same rates and conditions this year 
as last.” 

It is ordered that the approval of this Commission be given 
the Maine Central Railroad Company to grant the services above 
named at the rates and upon the conditions above named, such 
services being for charitable and benevolent purposes, and in 
accordance with the provisions of § 32, chapter 129, Public Laws 


of the State of Maine for the year 1913. 
P.U.R.1915E. 
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Given under the hand and seal of the Public Utilities Com 
mission, at Augusta, this 2d day of September, a. p. 1915. 

Benjamin F. Cleaves, Wm. B. Skelton, Chas. W. Mullen, 
Public Utilities Commission of Maine. 


Note.—Free and reduced rates. 


In Re Appleton, April 28, 1915, the Wisconsin Railroad Commis- 
sion held that a municipal water plant cannot give free service to 
schools, fire stations, and other public buildings. To the same effect 
is In Re Rumford Falls Light & Water Co. P.U.R. 1915A, 616, 
holding that reduced rates cannot be granted to public schools under 
the Maine Utilities act, which allows reduced rates for charitable and 
benevolent purposes. 

In Re Free Teleph. Service, Jan. 21, 1915, the Ohio Public 
Utilities Commission held that free telephone exchange between 
a utility and a mutual company is not objectionable if it does not 
impair the service or affect the business of the utility. 

In Re Eastern Oregon Light & P. Co. Aug. 25, 1915, the Oregon 
Commission held that newspapers may not be given special rates 
for electric current used by them in the operation of their machinery, 
under § 63 of Public Utilities act (chapter 279 of General Laws of 
1911), permitting reductions in favor of specified classes of persons. 

In People v. Chicago & A. R. Co. No. 3318, May 20, 1915, 
the Illinois Public Utilities Commission held that in making com- 
mutation rates, a railroad must necessarily take into consideration 
the amount of business, the character of the service, and the con- 
venience of the largest number of its patrons. 

It was also held in the above case that it is fair to assume that a 
railroad company selling a 60-ride ticket has in mind the reasonable 
requirements of the greatest number of its patrons, and unless evi- 
dence is deduced clearly establishing the fact that the company is 
not meeting in a reasonable way the general demands of its patrons, 
the Commission will not be justified in ordering a change. 

In Cuttridge v. San Francisco N. & C. R. Co. Case No. 751, 
Decision No. 2223, March 13, 1915, the California Railroad Com- 
mission held that it is unreasonable to require commutation 
tickets to be used on limited trains where the service on other trains 
is adequate for such travel. 

In the following cases formal orders were made upon applications 
for permit to grant service at free or reduced rates: 

The Maine Public Utilities Commission authorized the granting 
of service free of charge or at reduced rates for the following pur- 
poses, under § 32, of chapter 129, Public Laws of Maine 1913, per- 
mitting a utility to grant Hs services free or at reduced rates for 


charitable and benevolent purposes: 
P.U.R.1915E. 
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—transportation of officers, inmates, students, children, and in- 
dividuals of various named charitable and benevolent organizations, 
In Re Cumberland County Power & Light Co. Feb. 26, 1915; In 
Re Boston & M. R. Co. March 10, 1915; In Re Bangor & A. R. 
Co. March 19, 1915; In Re Lewiston, A. & W. Street R. Co. April 
7, 1915; In Re Maine C. R. Co. June 9, 1915; In Re Cumberland 
County Power & Light Co. R. R. No. 50, June 25, 1915; In Re Cum- 
berland County Power & Light Co. R. R. No. 51, June 25, 1915; 
In Re Bangor R. & Electric Co. R. R. No. 56, July 1, 1915; In Re 
Lewiston, A. & W. Street R. Co. R. BR. No. 56, July 6, 1915; In Re 
Grand Trunk BR. System, March 17, 1915; and for additional cases, 
see note in P.U.R. 1915A, 618; 

—free transportation for certain named nuns, In Re Bangor & 
A. R. Co. R. R. No. 49, June 22, 1915; 

—free transportation and storage of excess bagvage of a certain 
named blind man, In Re Maine C. R. Co. R. R. No. 87, Sept. 16, 
1916; 

—free tr rtation of household goods of a certain named poor 
person, In Re gor & A. R. Co. BR. R. 84, Sept. 13, 1915; 

—free water to certain named poor persons, In Re Kingfield Water 
Co. U-No. 42, June 30, 1915; In Re Kingfield Water Co. U-No. 60, 
Aug. 17, 1915; 

—water at reduced rates to certain named charitable and benevo- 
lent organizations, in Re Biddleford & S. Water Co. April 7, 1915; 
In Re York Shore Water Co. U-No. 55, Aug. 12, 1915; 

—telephone service at reduced rates to certain named charitable 
and benevolent organizations, In Re New England Teleph. & Teleg. 
Co. March 3, 1915; In Re New England Teleph. & Teleg. Co. U-No. 
50, July 27, 1915; In Re New England Teleph. & Teleg. Co. U-No. 
52, Aug. 9, 1915; 

—reduced transportation rates to a charity bazaar, In Re Cumber- 
land County Power & Light Co. R. R. No. 78, Aug. 31, 1915. 

The Maine Public Utilities Commission authorized reduced or 
excursion rate transportation, under § 60 of chapter 129, Publie 
Lawes of Maine 1913, for the following purposes; 

—fairs, In Re Boston & M. R. Co. No. 747, June 10, 1915; In 
Re Maine C. R. Co. R. R. No. 70, Aug. 9, 1915; In Re Bangor & 
A. R. Co. R. BR. No. 75, Aug. 23, 1915; In Re Aroostook Valley R. 
Co. R. R. No. 76, Aug. 26, 1915; In Re Maine C. R. Co. R. R. No. 
83.2, Sept. 13, 1915; In Re Maine C. R. Co. R. R. No. 84.1, Sept. 
14, 1915; : 

—Labor Day celebration, In Re Maine C. R. Co. R. R. No. 7%, 
Aug. 15, 1915; In Re Maine C. R. Co. R. R. No. 77.1, Aug, 80, 


1915; In Re Maine C. R. Co. R. R. No. 77.2, Aug. 80, 1915; 
P.U.R.1916E, 61 
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—Fourth of July celebration, In Re Maine C. R. Co. R. R. No. 54, 
July 1, 1915; 

—street celebration at Bangor, In Re Maine C. R. Co. R. R. No. 
82.1, Sept. 10, 1915; In Re Bangor & A. R. Co. BR. R. No. 83.1, 
Sept. 10, 1915; 

—Sunday school and church picnic, In Re Auguata, G. & B. 8S. B. 
Co. U-No. 53, Aug. 9, 1915; In Re Atlantic Shore R. Co. No. 66, 
Aug. 2, 1915; In Re Coburn S. 8S. Co. U-No. 51, Aug. 5, 1915; 

—convention, In Re Maine C. R. Co. R. R. No. 83, Sept. 13, 
1915; 

—political tally, In Re Maine C. R. Co. R. R. No. 69, Aug. 4, 
1915; 

—camp meeting, In Re Maine C. R. Co. R. B. No. 73, Aug. 16, 
1915; 

—ball game, In Re Maine C. R. Co. R. R. No. 78.1, Sept. 1, 1915, 
In Re Maine C. R. Co. R. R. No. 80.1, Sept. 4, 1915; In Re Augusta, 
G. & B. S. B. Co. U-No. 63, Aug. 30, 1915; In Re Bangor & A. 
R. Co. Jan. 18, 1915; 

—Sunday excursions, In Re Maine C, R. Co. R. RB. No. 82, Sept. 
4, 1915; 

—races, In Re Bangor & A. R. Co. R. R. No. 58, July 7, 1915; 

—fraternal societies, In Re Maine C. R. Co. R. R. No. 67, Aug. 
4, 1915; 

—graduating class of state normal school, In Re Sandy River & 
R. L. R. Co. June 7, 1915; 

—automobile parties, In Re Coburn 8S. B. Co. U-No. 64, Sept. 1%, 
1915; Coburn S. B. Co. U-No. 64.1, Sept. 18, 1915; 

—extending rates because of postponement, In Re Maine C. R. Co. 
R. R. No. 71, Aug. 9, 1915; In Re Maine C. R. Co. BR. R. No. 87.1, 
Sept. 16, 1915; 

District of Columbta.—In Re Free Transportation on street rail- 
way and motor bus lines P. U. C. No. 31-23, March 10, 1915, order 
amending order No. 19, relating to free transportation. 

Idaho.—In Re Oregon Short Line R. Co. Case No. 97, Order No. 
210, March 5, 1915, order granting permission to extend return 
limits on legislative excursion tickets issued under authority G. P. 0. 
Letter No. 138-1915, P. U. C. I. No. 168, to and including March 
9, 1915. 

Illinois.—State Public Utilities Commission v. Erie R. Co. No. 
3018, Sept. 2, 1915, order permanently a local commuta- 
tion tariff No. 8 carrying increase of rates. 

Indiana.—In Re Anderson, No. 1374, March 12, 1915, authority 
granted to file supplemental schedule carrying a flat rate of $50 
per yeat for water and for electrical current used in any charitable 
and benevolent hospital in the city. 


In Re Lafavette Waterworks, No. 1573, June 17, 1915, order 
P.U.R.1915E. 
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approving rate at 4 cents per thousand gallons of water for hospitals 
open to charity patients, effective July 1, 1914. 

Michigan.—Certificates that certain persons are engaged in secur- 
ing settlers for unimproved farm lands, and entitled to reduced 
railroad transportation, were granted in In Re Tillstrom, X-322, 
April 7, 1915; and In Re Blixt, X-322, Aug. 31, 1915. 

Nebraska.—In Re Omaha & L. BR. & Light Co. Application No. 
2499, Sept. 16, 1915, authority granted to file amendment No. 1 to 
passenger tariff No. 1, providing for reduced rates for school pur- 
poses. 

Rhode Island.—In Re Narraganset Electric Lighting Co. No. 170, 
Jan. 20, 1915, order approving granting of special rates to the city 
of Providence. 

In Re Blackstone Valley Gas & Electric Co. No. 175, Feb. 10, 
1915, order approving grant of special rates for street lighting for 
the town of North Smithfield and for the Pascoag fire district. 

In Re Providence Teleph. Co. No. 185, March 24, 1915, order 
approving the granting free service to the Providence Chamber of 
Commerce. 

In Re Providence Teleph. Co. No. 186, March 24, 1915, order 
approving the granting of free service to charitable purposes. 

In Re Tiverton Electric Light Co. No. 184, March 24, 1915, order 
approving supplement No. 3 to tariff filed March 23, 1915, making 
a reduction of rates, effective April 1, 1915. 

In Re New York, N. H. & H. R. Co. No. 19%, April 28, 1915, 
order approving the granting of free transportation to a representa- 
tive of the Bureau of Animal Industry of the United States. 

In Re Narragansett Electric Lighting Co. No. 198, April 28, 
1915, order approving the granting of a special rate of 5 cents for 
K.W.H. to the Blackstone Valley Gas & Electric Company. 


MISSOURI PUBLIC SERVICE COMMISSION. 


JOHN A. KNOTT et al. 
v. 


SOUTHWESTERN TELEGRAPH & TELEPHONE 
COMPANY. 


[Case No. 583.] 


‘ 


Pudblie utilities — Relation of stockholders — Quwnership of property. 
1. A telephone company is an entity separate and distinct from 
ite stockholders, and franchise rights, physical property, and the like 
belong not td the stockholders as such, or to them as ee but 
to the corporation. 
P.U.R.1915E. 
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OContracts— Benefit of third persons— Enforcement by telephone 
subscribers. 

2. A contract entered into between telephone companies upon the 
transfer and sale of a telephone system, whereby stockholding subscrib- 
ers of the vendor are to be given certain service, is enforceable by such 
subscribera, provided the contract is in harmony with the law and the 
public policy. 

Discrimination — Rates — Telephones — Free service to stockholders. 

3. A contract entered into between telephone companies upon the 
transfer and sale of a telephone system, whereby stockholding subscrib- 
ers of the vendor are to be given service free, and other subscribers 
charged therefor, provides for a discrimination not permitted by the 
common law or the Missouri statute forbidding unreasonable discrimi- 
nations, since such a classification is not just or fair. 


Discrimination — Rates — Telephones —Estoppel by part perform- 
ance of contract to render free service. 

4. A telephone company in partly performing a contract providing 
for an unjust discrimination in requiring it to render service free to 
stockholders of the predecessor company, by giving service without 
charge for a certain time, is not thereby estopped from claiming that 
the contract is void and unenforceable by the stockholders. 


Discrimination — Rates — Telephone — Presumptive authority te 
abrogate contract for free service. 

6. It will be presumed that a telephone company which: entered 
into a contract upon the sale of its system, whereby its stockholders 
are to be given free service, has authority to execute a subsequent con- 
tract abrogating such privilege, in the absence of a showing that it had 
no such authority. 


Discrimination — Rates — Telephones -— Abrogation of contracts fer 
free service. 

6. A contract executed upon the sale of a telephone system guaran- 
tying free service to stockholders of the vendor cannot be said to be 
abrogated by a subsequent contract withdrawing such privilege, since 
the prior contract, being unjustly discriminatory, had no legal incep- 
tion. 

Discrimination — Statute forbidding — Binding on Commission. 

7. Under art. 4, § 1, and art. 6, § 1, of the Missouri Constitution, 
vesting the legislative power of the state in the general assembly and 
the judicial power in the courts, the Commission can neither repeal the 
Public Service Commission law forbidding discrimination im telephone 
rates, nor declare it unconstitutional. 


Discrimination — Contract for free service— When not protected by 
statute. 
8. A eortract executed on the sale of a telephone system guaranty: 
ing free service to stockholders of the vendor is mot protected by { 4, 
§ 7, of the Miesouri Public Service Commis¢ion law, which continue 
in foree contracts existing on its effective date, since the statute applics 
only to valid contracts. 
P.U.R.1915E. 
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Canstituttonal laws Public power—Inpnairment of obligation of 
contract — Free telephone service to stockholders. 

8. Phe Missouri Public Service Commission law forbidding dis- 
crimination in telephone rates, enacted in pursuance of the constitu- 
tional provigion that the public power of the state shall never be 
abridged to permit corporations to conduct their business so as to 
infringe the equal rights of individuals or the welfare of the state, is a 
proper exercise of the police power, and therefore doea not unconstitu- 
tionally impair the obligation of a contract executed en the sale of a 
telephone system guarantying free service to stockholders of the vendor. 


[July 20, 1915.] 


Compiarnt to compel telephone service without payment of 
established rates under a contract executed on the sale of a 
telephone system guarantying free service to stockholders of 
the vendor; dismissed. 

Appearances: Hays, Heather, & Henwood for complainants; 
A. H. Bolte, E. H. Painter, and Mahan, Smith, & Mahan for 
defendant. 


I, Statement of Case and Issues Outlined. 


McQuillin, Commissioner: The three complainants, John 
A. Knott, B. E. Hixson, and Joseph O’Hearn, ask that the 
defendant be ordered by this Commission to furnish each of 
them telephone service to a named date, April 15, 1921, with- 
out payment of the regular established rates, because of the 
existence of conditions arising by virtue of certain contracts 
and transactions alleged to have been superinduced pursuant 
thereto (hereinafter specified and which contracts and transac- 
tions are admitted), as follows: 

On May 14, 1902, the Miller Township & Hannibal Tele- 
phone Company, a corporation of Missouri, and the Equitable 
Construction Company, a corporation of Illinois, entered into 
a contract (exhibit “A’’) by which the former corporation 
agreed to transfer and assign to the latter corporation (1) all 
franchises and rights acquired and held by the first corporation 
under an ordinance of Hannibal, approved April 15, 1901, 
which granted to the first corporation certain franchises to 
build and operate in Hannibal a telephone exchange for a period 
of twenty years; (2) all of its lines, poles, and other line 


equipments at that date constructed and existing in Hannibal; 
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and (3) all of its subscription lists of 350 patrons which had 
been taken by it for its contemplated telephone exchange. The 
contract recited that said subscribers were in Hannibal, and 
that “such assignment shall transfer all rights and equities 
against said subscribers, but subject to all liabilities and rights 
in their favor, which said second party (Equitable Construction 
Company) hereby assumes and agrees to carry out and fulfil.” 

The contract also recites “that said first party (Miller Town- 
ship & Hannibal Telephone Company) will secure from the 
city of Hannibal proper amendments to said franchise ordi- 
nance extending the period of time covered thereby, raising 
the maximum charges authorized thereby for telephone service 
to $2.50 per month instead of $2 per month, and the privilege 
of putting in an underground system for such part of said ex- 
change as said second party may elect.” 

The contract further provided “that said second party or 
its assigns will, at the corporate limits of said city, connect 
sufficient lines to its central office with the lines of said first party 
in such manner as to afford, and thereafter during said franchise 
period will afford, to all telephones, not exceeding sixty-five, 
on said first party’s lines, the full and free use and benefit of 
said city exchange. All telephones on lines of said first party in 
excess of sixty-five shall have the like connection and full service, 
but at a charge of 20 cents per month each to be paid said 
second party. Persons now having phone connection with ssid 
first party’s lines within the city of Hannibal, not, however, ex- 
ceeding four in number, shall have the continued right of such 
connection in such manner as will afford them, free of charge, the 
same privileges and service as is above secured to others on said 
first party’s lines, said last named four to be included in said first 
named 65.” 

The contract further provided that there should be no assign- 
ment of franchise by said second corporation or its assigns 
“without adequate provisions for fully carrying out by all assigns 
all the foregoing agreements by said second party.” 

On June 21, 1911, an agreement (exhibit “B”) was entered 
into between the Miller Township & Hannibal Telephone Com- 
pany, a Missouri corporation as first party, and the Bluff City 


Telephone Company, a Missouri corporation, as second party, by 
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which both parties recognized, except as modified, the contract 
as above set out as binding upon each of them. 

The second clause of said contract recites :: 

“It is agreed that second party has and will at the cor 
porate limits of the city of Hannibal connect sufficient lines to 
its central office with all the lines of the first party in such 
manner as to afford and thereafter to afford to all telephones not 
exceeding 65 in number, on said first party’s lines, the full and 
free use and benefit of the city exchange maintained by second 
party. All telephones on the lines of said first party in excess 
of the aforesaid 65 shall have the like connection and full 
service, but at a charge of 20 cents per month for each phone to 
be paid said second party. Persons now having phone connec- 
tions with said first party’s lines within the said city of Hannibal, 
not, however, exceeding 4 in number, shall have the continued 
right of such connection in such manner as will afford them 
free of charge the same privilege and service as is above secured 
to others on said first party’s lines, said last-named 4 to be 
included in said first-named 65, but it is expressly agreed that 
the use of all phones on all lines of said first party shall be 
personal to the parties having such phones or members of their 
families; all use thereof by others shall be charged for at regular 
toll rates.” 

It is admitted that the 4 persons mentioned in the contracts 
(exhibits “A” and “B’’) were the three complainants herein 
and F. W. O’Brien, now deceased. 

On July 1, 1912, the Bell Telephone Company of Missouri, 
party of the first part, entered into a contract (exhibit “C”) with 
the Miller Township & Hannibal Telephone Company, party of 
the second part, which contains among others the following pro- 
visions: 

“Clause 2. It is understood and agreed that the party of the 
first part will meet the lines of the party of the second part at 
the city limits of Hannibal, Missouri, and switch the present 
number of subscribers of the second party at Hannibal, Missouri, 
for thirty-one and 50-100 dollars ($31:50) per month; it being 
further agreed and understood that for any additional subscrib- 
er added by the second party taking the Hannibal, Missouri, 


service from and after date hereof, the party of the second part 
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agrees to pay first party the sum of thirty-five cents (35c) per 
month per subscriber, and fer reduction in present number of 
such subscribers by the second party they shall pay thirty-five 
cents (850) per month less to the first party.” 

“Clause 8. The date on which this contract ‘takes effect 
sublicense contracte and traffic agreementa entered into between 
the parties hereto and all amendments and supplemental con- 
tracts thereto for the territory covered by this contract shall be 
and become null and void.” 

The “territory” mentioned in elause 8, is that covered by 
contracts exhibits “A” and “B,’’ above. 

When the contract, exhibit “A,” was entered into the Miller 
Township & Hannibal Telephone Company had lines and poles in 
Miller township and lines running into Hannjbal with poles, and 
were furnishing service to the four persons named. The four 
persons named were subscribers to the stock of said company, 
each having paid $40, and they claim, in return for their invest- 
ment, they were furnished the above telephone service without 
further charge. 

The switch board of the Miller Township & Hannibal Tele 
phone Company was located from the time of its organization 
to the time of the execution of contract exhibit “A” on the first 
floor of the Journal Building, in Hannibal, which was the office 
of John A. Knott, one of the complainants herein. The com- 
plainants accepted the terms of contract exhibit “A,” and ob 
tained the serviee, without charge, and continued to receive such 
service uninterruptedly to the present time; and this is also 
true of the balance of the 65 subscribers mentioned in that con- 
tract. The present defendant is the suceessor of the corporations 
contracting with the Miller Township & Hannibal Telephone 
Company, mentioned above, 

On September 7, 1914, defendant notified the complainants 
that after October 1, 1914, the free service would cease and they 
would be required after that date to pay the usual charge. On 
the filing of an informal complaint, upon request of this Com- 
mission, dated September, 1914, complainants continued to re 
ceive telephone service as theretofore, without charge, and. are 


now obtaining same. 
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After the execution of contract exhibit “A,’”’ the poles and 
lines of the Miller Township & Hannibal Telephone Company 
in Hannibal were removed, and thereafter service was furnished 
to complainants over the Hannibal lines of the Equitable Con- 
struction Company, and its successors, and at present over the 
Hannibal lines of the defendant from its central office in Hanni- 
bal. 

The Miller Township & Hannibal Telephone Company is now 
operating, and has operated since 1902, the telephone exchange 
outside of Hannibal, and has connection with the defendant’s 
exchange at the city limits, and defendant is furnishing telephone 
service to the subscribers and renters of the Miller Township & 
Hannibal Telephone Company; however, defendant claims that 
this is solely by virtue of the contract, exhibit “C,” above men- 
tioned, and not in accordance with the terms of prior contracts, 
exhibits “A” and “B”. 

The Miller Company has at present 101 renters, or 101 users 
of the phone, in excess of the 65 mentioned in the contract; that 
is, in all 166 stations, and is paying on 101, that is, $85.35 a 
month. This payment is made by virtue of clause 2 of contract 
exhibit “O,”’ above, which is fully considered herein. 

It thus appears that under the contract (exhibit “A”) the 
defendant, through its grantors, acquired, first, the franchise 
right of the Miller Township & Hannibal Telephone Company 
to do business in the city of Hannibal for twenty years from 
April 15, 1901; second, all poles, lines, and equipments located 
within said city; and, third, subscription lists and contracts with 
850 patrons within the city. 

And under the contract defendant assumed these obligations, 
first, to maintain and operate an exchange in Hannibal and carry 
out the 350 subscription contracts; and, second, to furnish the 
65 stockholders of the Miller Township & Hannibal Telephone 
Company connection with and use of the exchange, the complain- 
ants being of that number, without charge, and for all phones 
in excess of 65 the Miller company was to pay 20 cents per 
month for each phone. 

The case was heard before one of the Commissioners at Han- 
nibal, May 13, 1915, at which time all the testimony was taken, 


and oral arguments were made by learned counsel for the respec- 
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tive parties, and which appear in full in the record. Subse- 
quently, able written briefs and arguments were presented by 
either side. 


Positions of Respective Partves. 


The position of the complainants is that the contract, exhibit 
“A,” constituted a contract for the benefit of the 65 stockholders, 
including the three complainants, of the Miller Township & 
Hannibal Telephone Company, and that service to these 65 per 
sons was rendered and received by them; that such contract was 
fully executed, and hence neither the parties who signed, nor 
their successors or assigns, could do anything to abrogate it with- 
out consent of those for whose benefit it was made; that since 
the Equitable Construction Company and its successors have 
performed the contract, that is, supplied the service, the de- 
fendant is now estopped from claiming that the contract was 
not valid and binding when made, and hence clause 8 of the 
contract, exhibit “C,’”’ cannot and does not abrogate the first con- 
tract, exhibit “A.” (It appears that the defendant did not 
construe clause 8 of the contract, exhibit “C,” as relieving it of 
the obligation to furnish the service to the three complainants 
free; that is, from July 1, 1912, the date of the contract, until 
September 7, 1914, the date defendant gave notice that the com- 
plainants would be required after October 1st to pay the usual 
charge, because such service was furnished free as theretofore.) 

Moreover, complainants contend that as the contract was 
recognized as valid when made and the rendition of service and 
acceptance thereof followed, any law subsequently enacted tend- 
ing to render such contract void or inoperative cannot be applied 
to such contract, since such application would impair its obli- 
gation. In other phrase, the rights acquired by complainants 
under the contract, exhibit “A,” are absolute and irrevocable 
during the life of the contract, which was to run until April 15, 
1921, and could not thereafter be destroyed or impaired, except 
by the complainants themselves, not even by the Miller Township 
& Hannibal Telephone Company, nor by the Equitable Construc 
tion Company, or its successors or assigns; nor had the legis- 
lature power to abrogate any contract relating to service and 


rates, whether discriminatory or not, because such action would 
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constitute an impairment of the obligation of the contract, with- 
in the meaning of the Federal and state Constitutions. 

On the other hand, defendant’s position is, first, that the 
original contract, exhibit “A,” is void because against public 
policy, in that it provides for unjust discrimination, and is not 
now binding on defendant in so far as it requires the furnishing 
of free service to complainants; and, second, if it ever was valid 
and gave the right of free service to complainants, it was legally 
abrogated by the contract, exhibit “C,”’ and also by. the Public 
Service Commission law forbidding unjust discrimination touch- 
ing telephone rates. 


IT. Validity and Enforceabtlity by Complainants of Contract 
Exhibtt “A.” 


[1] 1. Nature of Contract as It Relates to Complainants.— 
It appears that the learned counsel of complainants fail to dis- 
tinguish between the Miller company, a corporation, and the 
stockholders thereof. It is elementary that in legal conception a 
corporation is an entity or artificial personality separate and 
distinct from its members or stockholders. The franchise rights 
and physical property in Hannibal and subscription lists of 
prospective Hannibal patrons sought to be transferred belonged 
not to the stockholders as such, or to them as individuals, but to 
the legal entity known as the Miller Township & Hannibal Tele- 
phone Company. The sum of $40 which each of the complain- 
ants paid to the corporation as subscribers belonged after it was 
paid, not to them, but to the corporation. The complainants 
were stockholders to the extent of $40 each, and as such stock- 
holders were entitled to receive service from the company, and 
as they claim free of charge, unless the corporation should not 
collect enough to defray its operating expenses, and in such case 
each would be required to pay his pro rata of such deficit. 
According to the evidence no additional sum has ever been paid 
to the company by any of the stockholders and subscribers. 

[2] The claim is made that the contract was executed not for 
the benefit of the Miller company, but for the benefit of its then 
85 stockholders and subscribers, and, therefore, that they may 


enforce it against the defendant and compel the furnishing of 
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the free service until April 15, 1921, the date of the expiration 
of the Miller company’s Hannibal franchise. 

That a contract between two parties upon a valid consideration 
may be enforced by a third party, when entered into for his 
benefit, is well-settled law in this state. This is so, though such 
third party is not named in the contract, and though he 1s not 
privy to the consideration. Rogers v. Gosnell, 58 Mo. 590; State 
ex rel. St. Louis v. Laclede Gaslight Co. 102 Mo. 482, 22 Am. 
St. Rep. 789, 14 S. W. 974, 15 S&. W. 888; Ellis v. Harrison, 
104 Mo. 276, 16 S. W. 198, and cases cited. It is sufficient, in 
order to create the necessary privity, that the promisee owe to 
the party to be benefited some obligation or duty, legal or equi- 
table, which would give him a just claim. St. Louis use of 
Glencoe Lime & Cement Co. v. Von Phul, 133 Mo. 561, 565, 54 
Am. St. Rep. 695, 34 S. W. 843; St. Louis Public Schools v. 
Woods, 77 Mo. 196; St. Louis v. O’Neil Lumber Co. 114 Mo. 
1%, 21S. W. 484; Snider v. Adams Exp. Co. 77 Mo. 523; Ellis 
v. Harrison, 104 Mo. 277, 16 S. W. 198; State ex rel. St. Louis 
v. Laclede Gaslight Co. 102 Mo. 472, 22 Am. St. Rep. 789, 14 S. 
W. 974, 15 8. W. 383; Schuster v. Kansas City, OC. B. & St. J. R. 
Co. 60 Mo. 290; St. Louis v. Keane, 27 Mo. App. 642; Casey v. 
Gunn, 29 Mo. App. 14; Kein v. School Dist. 42 Mo. App. 462; 
St. Louis v. O’Neil Lumber Co. 42 Mo. App. 586; Hatch v. 
Hanson, 46 Mo. App. 323; Luthy v. Woods, 6 Mo. App. 70. 

Thus the obligation of bonds given by contractors for public 
work may be of a dual nature, first, to protect the public; and, 
second, to protect materialmen who furnish material and laborers 
who furnish labor for such work. In such case, although the 
latter are not parties to the contract, the bond may protect them. 
They may sue on such bond, since in the view of the law the 
public owes some duty, legal or equitable, or some moral obliga- 
tion to them. Kansas City ex rel. Diamond Brick & Tile Co. v. 
Schroeder, 196 Mo.. 281, 301-305, 93 S. W. 405; Devers v. 
Howard, 144 Mo. 671, 680, 46 S. W. 625; St. Louis ex rel. 
Glencoe Lime & Cement Co. v. Von Phul, 183 Mo. 561, 64 Am 
St. Rep. 695, 34 S. W. 843. 

The Miller company owed to its stockholders and subscribers 
the duty to provide telephone service, and having ample power 


to contract (§§ 3329, 3338, Rev. Stat. [Mo.] 1909), it was 
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competent therefore for it to enter into a contract, in harmony 
with the then existing law and sound public policy, for their 
benefit which could be enforced by them. 

[3] 2. Ie the Contract against Public Polscy because Dis- 
criminatory?—The law has always recognized a distinction be- 
tween public and private service respecting charges. Partiality 
or an unjust or unreasonable charge is permissible in the latter, 
but not in the former. The statement, one is a public service 
company, ex vt termine imports a duty to the public, and a cor- 
responding legal right in the public; a right common to all. 
St. Louis, A. & T. H. R. Co. v. Hill, 14 Tl. App. 579, 581. 

There are many expressions in earlier judicial decisions con- 
demning unjust discrimination on the part of public service 
companies, as against sound public policy. Some of these go to 
the extent of asserting that, independent of statutory provision, 
unjust discriminations respecting rates and charges are in viola- 
tion of public duty. Cook v. Chicago, R. I. & P. R. Co. 81 Iowa, 
551, 9 LRA. 764, 3 Inters. Com. Rep. 383, 25 Am. St. Rep. 
512, 46 N. W. 1080; Atchison, T. & S. F. R. Co. v. Denver & 
N. O. R. Co. 110 U. 8. 667, 674, 28 L, ed. 291, 294, 4 Sup. Ct. 
Rep. 185; Tift v. Southern R. Co. 123 Fed. 789; Annotation to 
Louisville, E. & St. L. Consol, R. Co. v. Wilson, 18 L.R.A. 105; 
Hutchinson, Car. § 243. Some declare that the common law 
requires that the charges must be equal to all for the same serv- 
ice under like cireumstances. St. Louis A. & T. H. RB. Co. v. 
Hill, 14 Ill. App. 579, 585. 

A telephone company “must be equal in its dealings with all.” 
Missouri ex rel. Baltimore & O. Teleg. Co. v. Bell Teleph. Co. 
23 Fed. 539, 541. A learned text writer declares that “the duty 
owed to all alike involves obligations to treat all alike,”’ and that 
“the common law to-day forbids all discrimination between two 
applicants who ask the same service.” 2 Wyman, Public Serv- 
ice Corp. §§ 1290, 1292. 

As aptly put in a leading case> “The Jaw will not and cannot 
talerate discrimination in the charges of these quasi public cor- 
porations. There must be equality of rights to all and special 
privileges to none.” Griffin v. Goldsboro Water Co. 122 N. C. 
206, 41 L.R.A. 240, 30 S. E. 319. 

“A person having a public duty to discharge is undoubtedly 
P.U.R.1915E. 
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bound to exercise such office for the equal benefit of all.” 
Messenger v. Pennsylvania R. Co. 86 N. J. L. 407, 13 Am. Rep. 
457, 37 N. J. L. 531, 18 Am. Rep. 754. 

The numerous cases on this subject all tend to establish the 
same general principle, that those engaged in serving the public 
cannot make unreasonable and unjust discriminations between 
their patrons. “The common law upon the subject is founded 
on public policy, which requires one engaged in a public calling 
to charge a reasonable and uniform price to all persons for the 
same services rendered under the same circumstances.” New 
York Teleph. Co. v. Siegel-Cooper Co. 202 N. Y. 502, 36 L.R.A. 
(N.S.) 560, 564, 96 N. E. 109; Killmer ve New York C. & H. 
R. R. Co. 100 N. Y. 395, 53 Ase: Rep. 194, "3 N. E. 293; Lough 
v. Outerbridge, 143 N. Y. 271, 25 L.R.A. 674, 42 Am. St. Rep. 
712, 38 N. E. 292. 

As a telephone company is a common carrier of news and 
intelligence, it is impressed with the obligation of furnishing its 
service to each patron at the same price it makes to every other 
patron for the same or substantially the same or similar service. 
Nebraska Teleph. Co. v. State, 55 Neb. 627, 45 L.R.A. 113, 76 
N. W. 171. 

The Missouri supreme court has ees that “a public 
telephone company is a public service corporation, and as such 
must treat the members of the general public alike.” Home 
Teleph. Co. v. Sarcoxie Light & Teleph. Co. 236 Mo. 114, 129, 
36 L.R.A.(N.S.) 124, 139 S. W. 108. 

In accordance with the doctrine of the common law designed 
to promote sound public policy, and aside from statutory enact- 
ment, the acceptance by the Equitable Construction Company of 
its franchise to furnish telephone service to the public carried 
with it the duty of supplying all its patrons without unjust dis- 
crimination. Likewise, the Miller Township & Hannibal Tele 
phone Company was under the same legal obligation. All 
patrons of the same class of both companies were entitled to the 
same service on equal terms. Mooreland Rural Teleph. Co. v. 
Mouch, 48 Ind. App. 521, 96 N. E. 198. 

Since the passage of the Missouri law forbidding inequality 
of service and charges on the part of public utility companies, 


this Commission has frequently condemned unjust discrimina- 
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tion in whatever form practised. Berry v. Caruthersville Ice & 
Light Co. 2 Mo. P. 8. C. R. 12; Mexico v. Mexico Power Co. 
2 Mo. P. 8S. C. R. 177, 187; Weaver v. Kirksville Light, Power 
& Ice Co. 2 Mo. P. 8. C. R. 225. Service to patrons of the 
same class must be measured by the same rate. Re Joplin 
Waterworks Co. 2 Mo. P. S. C. R. 235; Meek v. Consumers’ 
Electric Light & P. Co. 2 Mo. P. S. C. R. 122, 144. No unjust 
discrimination of any character will be countenanced, e. g., a 
method of discount which may result in equality of charges. 
Commercial Club v. Missouri Public Utilities Co. 2 Mo. P. S. 
C. R. 311, 853, 854. This Commission has ruled that it is 
unjust discrimination, and hence in violation of § 87, { 2, of the 
Public Service Commission law, for a mutual telephone company 
to exact a different charge from its stockholders than it does from 
nonstockholders for the same service. Crane Teleph. Co. v. 
Barry County Mut. Teleph. Co. 1 Mo. P. §. C. R. 127. 

This Commission has also ruled that the furnishing of elec- 
tricity free to the stockholders of an electric company, or to any 
other consumer, constitutes unjust discrimination. Meek v. 
Consumers’ Electric Light & P. Co. supra; § 68, P. S. C. L. 
A special rate to stockholders is unlawful. “Stockholders should 
benefit only in the way of dividends, and a lower rate to stock- 
holders is unjustly discriminatory.” Weaver v. Kirksville 
Light, Power & Ice Co. 1 Mo. P. 8. C. R. 564, 586. Compare 
Re Ettrick Teleph. Co. P.U.R.1915D, 695; Re Dorsey Teleph. 
Co. P.U.R.1915D, 694. Furnishing service at a lower rate 
to physicians under municipal ordinances is unjust discrimi- 
nation. Butler v. Doniphan Teleph. Co. 2 Mo. P. S. C. 
R. 81, 82. The supplying of free telephone service to the munic- 
ipal authorities and the local public schools in consideration of 
the use of the streets and alleys is discrimination, where not so 
provided in the franchise. Simms v. Columbia Teleph. Co. 2 
Mo. P. S. C. R. 256, 286. 

In view of the wise principles announced in the foregoing 
decisions, and the established law on this subject as stated else- 
where by the writer (4 McQuillin, Mun. Corp. § 1697, and 
numerous cases in notes), our conclusion on this phase of this 
ease is that the contract exhibit “A” is unquestionably void 


béeause unjustly discriminatory, under the well-settled rule of 
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the common law at the date the vontract was‘ made, as well as 
under the Missouri statute forbidding unreasonable discrimi- 
nations, which is merely an affirmance of the common-law rule 
(Cumberland Teleph. & Teleg. Co. v. Kelly, 87 C. C. A. 268, 
160 Fed. 316, 15 Ann. Cas. 1210), unless it should distinctly 
appear that the classification therein is just and fair. 

8. Reasonableness of Classtfication—Stockholders and Renters 
as Classes—Complainants contend that the 65 subscribers, in- 
cluding the complainants, should not be regarded as a favored 
class within. the meaning of unreasonable or unjust discrimina- 
tion as used in the law. The claim is made that the free service 
applied to all of a class, namely, the 65. subscribers, at the time 
of making the contract, exhibit “A,” and that it operated equally 
upon all within this class, although 61 were located beyond the 
limits of Hannibal, and 4, including the three complainants, 
were residents of Hannibal. But under that contract, and also 
exhibit “B,” users of telephones on the lines of the Miller com- 
pany in excess of 65 were charged at the rate of 20 cents per 
month. These constituted a distinct class. Presumably they 
were not stockholders. 

From the evidence it appears that at present the Miller coin- 
pany has 166 subscribers and 166 stations, that is, 101 users of 
the phone in excess of the 65 mentioned in the contracts exhihits 
“A” and “B.” It appears from clause 2 of the contract, exhibit 
“CO,” and the evidence that the users of the Miller company 
phones at present are divided into two classes, namely, the 
original 65 and the 101 who became users thereafter. Under 
this clause the Miller company pays to the defendant the sua: 
of $31.50 for service to the subscribers as they existed at the | 
date of the contract, July 1, 1912, and these, it seems, were the: 
original 65, less the 4 who resided in Hannibal when the con- 
tract, exhibit “A,” was entered into, thus reducing them to 61, 
all of whom reside beyond the corporate limits of Hannibal; and 
35 cents per month for each subscriber in excesg of 65, and 35 
cents per month less for each subscriber less than 65. From the 
evidence it is shown that at present the Miller company in pay- 
ing for each subscriber the sum of 86 cents to the defendant, or 


#°% 2% in the aggregate, based upon 101 renters in excess of the 
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original 65. This would leave the difference between 166 and 
101, making 65 subscribers from whom nothing igs received by 
defendant, and therefore the inference is irresistible that the 
101 subscribers pay this sum, and the original 61 (deducting the 
4. residing in Hannibal when the contracts, exhibits “A” and 
“B,” were made) receive their service free. 

Accordingly, it appears that the original contract, exhibit 
“A,” and also exhibit “B,” put all of the stockholders and sub- 
scribers of the Miller company into ane class and the renters 
into another class, and the contract exhibit “‘C’’ divides this 
class into distinct classes; namely, the 65 who receive free serv- 
ice and the 101 who pay 35 cents per month each. And in the 
later contract the three complainants were passed sub stlentio 
without as much as a nod of recognition, thus placing them in a 
class by themselves. Finally, the members of the original class, 
composed of the stockholders and subscribers and the renters of 
the Miller company, find themselves segregated into three sep- 
arate and distinct classes, without substantial basis or even a 
plausible reason for this arbitrary classification. 

The service which the complainants are now receiving at 
Hannibal exchange is sold to the publie at the present price: 


Business Station ....cc.ccceseesces $36.00 per year, for 13 years, $468.00 
Residence Station .....eee. ceccere $F4.00 per year, for 13 yeara, $312.00 


The service which they received during the greater part of 
the past thirteen years was on sale to the public at: 


Business Station ....,.ccccssceess $30.00 per year, for 13 years, $390.00 
Residence Station .......cscsecees $18.00 per year, for 13 years, $234.00 

In the original complaint filed in this case it is stated that 
defendant concedes that under its interpretation of the contract 
the complainants are now entitled to the service on the Hannibal 
exchange on the same terms and at the same rates, furnished 
under that contract to the other stockholders of the Hannibal & 
Miller Township company. That is to say, that these complain- 
ants might extend lines from their residences in Hannibal to the 
rural line where it enters the city from Miller township, and 
receive the service under the contract. - This also is the substance 
of the evidence of Mr. Knott, one of the complainants, on this 


point in speaking of a conversation he had with ne 
P.U.R.1915E., 62 
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Hannibal manager. Should the complainants so extend lines 
for this service, they would receive the service now selling in 
Hannibal according to rate schedule on file with the Commission 
at $4.20 per year, which is the rate offered rural subscribers 
furnishing their equipment up to the city limits, and the rate 
paid by the Miller company for the 101 renters to defendant 
under the contract exhibit “C.” 

The three complainants reside in Hannibal and receive the 
same telephone service as other urban resident patrons; the 
latter pay, but the complainants insist that they should receive 
it free. The defendant charges $3 per month for business 
phones, $2 for residence phones, and $1.50 for party line, as it 
appears from a schedule on file with this Commission, of which 
we will take judicial notice. It is also true that the original 61 
suburban subscribers of the Miller company receive free service. 
as pointed out above, however, under different circumstances. 
They live in the country,—in the suburbs of Hannibal,—and 
the complainants reside within the city limits. Doubtless, com- 
plainants believe that if these 61 persons receive free service, 
they also should be favored in like manner, since they all be 
longed originally, essentially to the same class and still occupy 
the same relation, though residing in different localities and 
receiving service from different centers. 

It is competent for the defendant to furnish service to 65, or 
any reasonable number of users of phones connected with the 
lines of the Miller company residing in the Hannibal suburbs 
for a specified sum, as here $31.50, and in addition a designated 
rate for each user in excess of that number, as here 35 cents per 
month, or to allow a deduction from the aggregate sum, as here 
385 cents per month, for each phone less than the 65, or the 
reasonable number agreed upon. Clause 2 of the contract, ex- 
hibit “C,” so reads, but according to the evidence it appears that 
it was not intended by the parties to the contract that any one 
of the 65 should pay anything for service, and that the amount 
to be paid by the Miller company to the defendant should be 
collected from the users who became users after the execution of 
the contract, exhibit “A.” Precisely in this manner does the 
contract operate. The original 61 suburban subscribers and 4 


more (but who they are does not appear) receive free service. 
P.U.R.1915E. 
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It is certain that the three complainants are not of the favored 
class. 

In view of this analysis and the real operation of the contract, 
the conclusion is unavoidable that the contract is a mere device, 
thinly disguised, calculated to mislead and evade the just pur- 
pose of the law forbidding discrimination and favoritism and 
requiring uniformity of charges for the same service under like 
or similar conditions. 

True, all discriminations are not forbidden, but only unjust 
discriminations. Western U. Teleg. Co. v. Call Pub. Co. 181 
U.S. 92, 45 L. ed. 765, 21 Sup. Ct. Rep. 561; Western U. Teleg. 
Co. v. Call Pub. Co. 44 Neb. 326, 27 L.R.A. 622, 48 Am. St. 
Rep. 729, 62 N. W. 506. For example, it is not an unjust 
discrimination to make to one patron a less rate than to an- 
other where there exists differences in conditions affecting the 
expense or difficulty of performing the service which fairly 
justifies a different rate. Williams v. Maysville Telepb. Co. 
119 Ky. 38, 82 S. W. 995; St. Louis Brewing Asso. v. St. 
Louis, 140 Mo. 419, 37 S. W. 525, 41 8. W. 911. The general 
rule is that where the conditions and circumstances under which 
the service is rendered are essentially different, varying rates 
are justified. United States v. Chicago & N. W. R. Co. 62 C. 
OC. A. 465, 127 Fed. 785; Cincinnati, N. O. & T. P. BR. Co. v. 
Interstate Commerce Commission, 162 U. S. 184, 40 L. ed. 
935, 5 Inters. Com. Rep. 391, 16 Sup. Ct. Rep. 700; Inter- 
state Commerce Commission v. Baltimore & O. R. Co. 145 U. 
S. 268, 36 L. ed. 699, 4 Inters. Com. Rep. 92, 12 Sup. Ct. Rep. 
844; East Tennessee Teleph. Co. v. Harrodsburg, 1385 Ky. 216, 
122 S. W. 126. 

So, there is not necessarily an unjust discrimination because 
different rates are charged in different parts of the municipality, 
and a higher rate may be charged for water furnished to summer 
cottages in an outlying district than is charged in the center of 
the city. Souther v. Gloucester, 187 Mass. 552, 69 L.R.A. 
309, 73 N. E. 558. So the fact that a telephone company, 
under no duty to extend its lines outside of the municipal limits, 
deems it proper to make such extension to one or two persons, 


does not make its refusal to furnish service to another person 
P.U.R.1915E. 
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outside the limits an unlawful discrimination. Younts v. South- 
western Teleg. & Teleph. Co. 192 Fed. 200, 207. 

Other illustrations may be given: A lower rate to teleplione 
patrons furnishing their own equipment is a reasonable classi- 
fication, e. g., an allowance of 50 cents per month to any patron 
who owns his own telephone receiver, transmitter and coil, and 
“keeps up his line to the main line” of the telephone company, 
and “builds his line” to the main line. Butler v. Doniphan 
Teleph. Co. 2 Mo. P. 8. C. R. 81, 82. 

Under the Public Service Commission law messages by tele- 
phone may be classified into day, night, repeated. and unrepeat- 
ed, commercial, press, government, and such other classes as are 
just and reasonable, and different rates may. be charged for the 
different classes of messages, (Section 87, {[ 3.) 

In the absence of statutory authorization different rates may 
be charged for day and night messages, since the difference in 
the cost of service affords a sufficient basis for classification. 
Western U. Teleg. Co. v. Call Pub. Co. 44 Neb. 326, 27 
L.R.A. 622, 48 Am. St. Rep. 729, 62 N. W. 506, second ap- 
peal, 58 Neb. 192, 78 N. W. 519, affirmed in 181 U. 8. 92, 45 
L. ed. 765, 21 Sup. Ct. Rep. 561. But exacting a higher rate 
from new subscribers than from old subscribers for the same 
service is unreasonable classification, and hence unlawful dis- 
crimination. Bradford v. Citizens’ Teleph. Co. 161 Mich. 385, 
1387 Am. St. Rep. 513, 126 N. W. 444. 

There may be a classificaion of business and residence 
phones; however, the fact that a patron uses his residence phone 
in his business is not sufficient to warrant applying the rate for 
business phones to him, in the absence of a showing that his 
use thereof is substantially different from that of other residence 
phones. Mooreland Rural Teleph. Co, v. Mouch, 48 Ind. App. 
521, 96 N. E. 193. 

So, a telephone company may not charge a telegraph com- 
pany more for service than it exacts of other business concerns, 
simply because the telegraph company derives a larger pecuniary _ 
benefit from such service than do other patrons. This con- 
stitutes no reasonable basis for classification, and hence is unjust 
discrimination. Postal Teleg. Cable Co. v. Oumberland Teleph. 


& Teleg. Oo. 177 Fed. 726. 
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Discrimination in the interest of the publie and which benefit 
the people generally are-favored. Perhaps no rule:can be for- 
mulated with sufficient flexibility to apply to every case that may 
arise. In one case it was said that “it is only when the discrimi- 
nation inures to the undue advantage of one man, in consequence 
of some injustice inflicted on another, that the law intervenes for 
the protection of the latter.” Hays v. Pennsylvania Co. (C. C.) 
12 Fed. 309, 311; United States v. Chicago & N. W. R. Co. 62 
C. CO. A. 465, 470, 127 Fed. 785, 790. Thus the furnishing of 
gas to a city at a cheaper rate than to general customers is 
not an unreasonable discrimination, since this is in the interest 
of the public. Willcox v. Consolidated Gas Co. 212 U.S. 19, 
53 L. ed. 882, 48 L.R.A.(N.8.) 1184, 29 Sup. Ct. Rep. 192, 
15 Ann. Cas. 1034. Compare Public Service Electric Co. v. 
Public Utility Comrs. — N. J. L. —, P.U.R.1915C, 229, 93 
Atl. 707. 

Discriminations in favor of the public at large are not op- 
posed to public policy, because they benefit the people gen- 
erally by relieving them of part of the burdens, and such dis- 
crimination cannot be held illegal in the absence of legislation 
upon the subject. 4 McQuillin, Mun. Corp. § 1697, p. 3594; 
Re New York Teleph. Co. P.U.R.1915D, 287. Thus the fur- 
nishing of telephone service free to municipal buildings does 
not constitute an unjust discrimination. Superior v. Doug- 
lass County Teleph. Co. 141 Wis. 363, 122 N. W. 1023; Re 
Abingdon Home Teleph. Co. P.U.R.1915C, 345. 

The case of New York Teleph. Co. v. Siegel-Cooper Co. 
202 N. Y. 502, 36 L.R.A.(N.S.) 560, 96 N. E. 109, cited 
by the learned counsel of complainants to sustain the conten- 
tion of reasonable classification, announces principles at variance 
with their position. In that case it was held that a telephone 
company, with an exclusive right to use the streets of the city 
of New York in order to carry on its business, may make a 
discount of 25 per cent from its usual charges for telephone 
service, in favor of the city itself, regularly incorporated chari- 
table institutions, and regularly ordained clergymen, without 
entitling all its other patrons to a like discount for service of 


the same kind. 
P.U.R.1915E. 
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The discount was based solely upon the character and de 
scription of the patrons using the service, first, to the city, 
along whose streets the company’s wires were stretched, and 
which has large powers of control and regulation over its prop- 
erty, a8 a contribution to the expense and cost of government; 
second, to the charitable institutions and clergymen, an an exer 
cise of charity and benevolence on the part of the company to 
worthy and deserving patrons for services rendered of special 
benefit to the community as a whole, in accordance with a custom 
of long standing, under.which they have received gratuitous 
contributions from members of the general public. 

The decision rests on the principles of the common law, as 
the contrast was made prior to the enactment of the New York 
statute relating to the subject. The case was presented on an 
agreed statement of facts. It was not stated as a fact that the 
discrimination was unreasonable or unjust; but it was insisted 
that as the company was engaged in a public calling, it was 
subject to a rigid rule requiring it to charge all patrons re- 
celving the same service at the same rate, with no right of dis- 
crimination on account of the character of its customers, as 
distinguished from the character of its service. The sole ques 
tion presented for decision was unlawful discrimination. 

The principle of the decision appears from the following 
language of the court: 

‘(Whether a diserimination is unreasonable or not is usually 
a question of fact; but the parties in this case have made no 
stipulation on that subject in their statement of the facts, and 
we cannot find a fact, even if we think that the facts as agreed 
upon would permit the inference. The defense, therefore, must 
fail, regardless of any other consideration, unless we hold that 
one or more of the discriminations in question was unreasonable 
as matter of law. 

“No discrimination was made by the plaintiff in favor of any 
class of customers, except the three expressly named; and for 
time out of mind discounts have been allowed by common car- 
riers and others conducting a business in which the public has 
an interest for services rendered to clergymen and institutions of 
charity, because they are engaged in the work of benefiting 


mankind, and are supported by contributions from the public. 
P.U.R.1915E. 
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For these reasons, their property is exempt from taxation wholly 
or in part. They carry on no business, do not compete with 
others, and are not engaged in making money. It is the gen- 
eral belief that they render full value for what they receive 
"by caring for the sick and wounded or helping all to lead orderly 
lines. 

. “Morever, the law against unreasonable discrimination rests 
on public policy. It is forbidden because it is opposed to the 
interest of the public, which requires that all should be treated 
alike under like circumstances. Discriminations, however, in 
favor of the public, are not opposed to public policy, because 
they benefit the people generally by relieving them of part of 
their burdens. In the absence of legislation upon the subject, 
such discriminations cannot be held illegal, as matter of law, 
without overturning the foundations upon which the rule itself 
is built . . . 

“We think that according to the common law, as in force 
prior to recent legislation on the subject, the discriminations 
in question were neither unreasonable nor unjust as matter of 
law, because they were in favor of the public, and because the 
favored classes were in a different situation and were sur 
rounded by different circumstances from those affecting the 
general patrons of the plaintiff.” 

Since it distinctly appears from this consideration that the 
classification attempted is not based on sound reason, it follows, 
as the night the day, that contract exhibit “A” in so far as it 
sought to furnish free service to the 65 stockholders was and 
is void, and hence is unenforceable by the three complainants 
against the defendant. 

[4] 4. Estoppel.The fact that the service was given with- 
out charge by defendant and its predecessors to complainants 
affords no ground whatever for the application of the doctrine 
of estoppel against defendant, and thus precluding it from 
claiming that the contract was and is void and unenforceable by 
complainants. Estoppel may be invoked only to prevent in- 
justice, and not merely to stop the mouth from pleading and 
uttering the truth. Bispham, Eq. § 280. 

The authoritative and ancient express prohibition, “Thou 


shalt not” has been incorporated into our law in order to correct 
P.U.R.1915E. 


984 ‘MISSOURI PUBLIC SERVICE COMMISSION. 


unjust discriminatory practices on the part of public service 
companies; and the courts and commissions should, without 
variableness or shadow of turning, enforce the equality of ser- 
vice and charges sought to be undeviatingly maintained for the 
benefit of all patrons alike by unhesitatingly characterizing such 
abuses as public wrongs calculated to destroy utterly the faith- 
fulness and integrity of this service. The rule is one of sound 
public policy, which, without regard to intention, or incidental 
pecuniary loss or advantage to the individual, inexorably reaches 
all contracts which contravene the purposes of the law. It is 
almost needless to say that a contract, as exhibit “A,” so repug- 
nant to law and so inimical to the public interest, is utterly 
void, and there is no power, whether called estoppel or any other 
name, that can breathe life into such a dead thing. 


III. Does Contract, Exhibtt “C,” Abrogate Provision as to Free 
Service? 


[5, 6] It is a self-evident proposition that if complainants had 
any right to free service under the original contract, exhibit 
“A,” this right was subject to cancelation or abrogation by sub- 
sequent contract. Is such contract exhibit “C ?”’ 

Complainants insist that contract exhibit “C” does not abro- 
gate the prior contracts guarantying free service, because it 
was made without their knowledge, consent, or acceptance. Suf- 
fice it to say on this point that, in the absence of a showing that 
the Miller Township & Hannibal Telephone Company was not 
authorized to execute the contract, the presumption is that it 
had such authority. 

Moreover, in accordance with the conclusions stated in prior 
paragraphs herein, as that part of contract exhibit “A,” seeking 
to guarantee free service to complainants, never had any legal 
or equitable basis upon which to rest, clause 8 of contract ex- 
hibit “C,” assuming to withdraw this favor, is as useless to 
accomplish this object as though it had never been written, what- 
ever else it may indicate touching the purpose of the defendant 


As nothing was given, nothing could be taken away. 
P.U.R.1915E. 
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[7] 1. Its Nature and Binding Effect on Commission.—The 
Public Service Commission law provides in express terms that 
no telephone corporation shall, directly or indirectly or by any 
special rate, rebate, drawback, or other device or method charge, 
demand, collect, or receive from any person a greater or less com- 
pensation for any service rendered or to be rendered with respect 
to communication: by telephone or in connection therewith, ex- 
cept as authorized by this act, than it charges, demands, collects, 
or receives from any other person or corporation for doing a 
like and contemporaneous service with respect to communication 
by telephone under the same or substantially the same cir- 
cumstances and conditions. (Section 87, { 2.) That no tele- 
phone corporation shall make or give any undue or unreasonable 
preference or advantage to any person, corporation, or locality, 
or subject any particular person, corporation, or locality to any 
undue or unreasonable prejudice or disadvantage in any 
respect whatsoever. (Section 87, [ 3.) And that no telephone 
corporation shall directly or indirectly give any free or reduced 
service or any free pass or frank for transmission of messages 
by telephone, except to the persons and corporations specified in 
the law (§ 88, | 3), and which do not include complainants or 
the stockholders of any telephone corporation. 

This Commission must regard this law as valid. We have 
no power to set it aside, or declare it unconstitutional, or refuse 
to apply it in a proper case, even if just grounds for so doing 
should exist, which we do not believe exist in this case. Under 
our Constitution, article 4, § 1, vesting the legislative power 
of the state in the general assembly, and article 6, § 1, vesting 
the judicial power in the courts, this Commission can neither re- 
peal the statute forbidding discrimination nor declare it un- 
constitutional. State ex rel. Missouri Southern R. R. Co. v. 
Public Service Commission, 259 Mo. 704, 168 S. W. 1156, 1164; 
Jackson County v. Kansas City, St. L. & C. R. Co. 1 Mo. P. S. 
C. R. 699, 702; Phelps v. St. Louis, I. M. & S. R. Co. 2 Mo. 
P. S. C. R. 15, 28, 29; Re Marysville nee & Water Co. 


P.U.R.1915D, 374. 
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[8] 2. Service under Prior Contracts,—Paragraph 4 of § 87 
of the Public Service Commission law provides that nothing mn 
the law shall be construed to prevent any telephone corporation 
from continuing to furnish the use of its lines, equipment, or 
service under any contract or contracts in force at the date the 
law takes effect, or upon the taking effect of any schedule or 
schedules of rates subsequently filed with the Commission, as 
the law requires (§ 88), at the rate or rates fixed in such contract 
or contracts; provided, however, that when any such contract or 
contracts are or become terminable by notice, the Commission 
shall have power, in its discretion, to direct by order that such 
contract or contracts shall be terminated by the telephone cor- 
poration party thereto, and thereupon such contract or contracts 
shall be terminated by such telephone corporation as and when 
directed by such order. 

No argument is necessary to demonstrate that the contract 
or contracts mentioned in this law were intended to be valid 
and enforceable contracts under the law as it existed at the time 
of their execution. The legislators clearly did not mean that 
contracts inimical to the public interest or against sound public 
policy should be included. 

Having reached the conclusion that the original contract. 
exhibit “A,” was void, for the reasons above given, it follows 
that the provision of the law above quoted cannot be invoked by 
the complainants in order to obtain free telephone service in 
flagrant violation of the rule of the common law and of our 
present statute, which, in substance, is only an affirmation of 
this reasonable and salutary rule. 

[9] 3. Impairing Obligation of Contract.—Concerning the 
earnest contention of complainants that the Missouri statute for- 
bidding discrimination, preferences, and all forms of inequality 
in rates for telephone service (as above set forth) cannot be 
applied in this case, because such application would be in 
direct violation of that provision of both the Federal (U. S. 
Const. art. I, § 10) and state (Mo. Const. 1875, art. IT, § 15) 
Constitutions prohibiting the enactment of laws impairing the 
obligation of contracts, it may be suggested at the threshold 
of the discussion that it must first be made manifest that there 


was a valid contract capable of enforcement before it can be 
P.U.R.1915E. 
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urged that subsequent changes in the law impair its obligation. 
New Orleans v. New Orleans Waterworks Co. 142 U. S. 79, 
88, 35 L. ed. 943, 946, 12 Sup. Ct. Rep. 142. However, aside 
from this, we may proceed to consider whether the constitutional 
inhibition invoked is applicable to contracts of the nature here, 
even assuming the validity and enforceability of the contract, 
exhibit “A,” by complainants. 

In England from time immemorial and in this country from 
its first colonization, it has been a well-established principle in 
law that the legislative branch of the government is vested with 
power to regulate private property which is devoted to public 
use. Munn v. Illinois, 94 U. S. 113, 1380, 24 L. ed. 77, 85; 
Spring Valley Waterworks v. Schottler, 110 U. S. 347, 28 L. 
ed. 173, 4 Sup. Ct. Rep. 48; Michigan C. R. Co. v. Michigan 
Railroad Commission, 236 U. S. 615, 59 L. ed. — P.U.R. 
1915C, 263, 35 Sup. Ct. Rep. 422; Missouri ex rel. Baltimore 
& O. Teleg. Co. v. Bell Telephone Co. 23 Fed. 539, 541; Griffin 
v. Goldsboro Water Co. 122 N. C. 206, 41 L.R.A. 240, 30 S. E. 
319; Pond, Public Utilities, § 191. This includes the power 
to regulate rates to be charged by a corporation intrusted with 
a franchise of a public utility character for service, subject, 
however, to the limitation that the return must admit of a fair 
profit on the investment in order that the exercise of the power 
may not amount to a taking of property for public use without 
due compensation. (Minnesota Rate Cases (Simpson v. Shep- 
ard) 230 U. S. 352, 433, 57 L. ed. 1511, 1555, 48 L.R.A.(N.S.) 
1151, 33 Sup. Ct. Rep. 729; Public Service Commission Law 
§ 93); and also the further limitation against the impairment 
of the obligation of contracts. 4 McQuillin, Mun. Corp. § 1734, 
p. 3701. 

The power of regulation is within the sovereign power of the 
state that grants the franchise or that suffers it to be exercised 
within its borders, unless forbidden by the state Constitution. 
State ex rel. Garner v. Missouri & K. Teleph. Co. 189 Mo. 83. 
100, 88 S. W. 41; Danville v. Danville Water Co. 180 III. 235, 
54 N. E. 224; Bluefield Waterworks & Improv. Co. v. Blue- 
field, 69 W. Va. 1, 33 LRA.(N.S.) 759, 70 S. E. 772; 


Madison v. Madison Gas & Electric Co. 129 Wis. 249, 264, 8 
P.U.R.1915E. 5 
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L.R.A.(N.S.) 529, 116 Am. St, Rep. 944, 108 N. W. 65, 0 
Ann. Cas. 819. 

The subject of the regulation of rates and charges of public 
service companies, as in this case a telephone company, being 
thus regarded in our legal system as essentially a governmental 
function, primarily within the exclusive jurisdiction of the 
state as the parens patria of all residing and being therein, may 
be exercised by such sovereign authority, either directly by the 
state legislative department, or the state may in due manner 
authorize it to be exercised by public functionaries legally created 
by the state, whether such functionaries assume the form and 
name of commissions or commissioners (State ex rel. Missouri 
Southern R. Co. v. Public Service Commission, 259 Mo. 704, 
168 S. W. 1156; Saratoga Springs v. Saratoga Gas, E. L. & P. 
Co. 122 App. Div. 203, 107 N. Y. Supp. 341; State ex rel. 
Marshall v. Wyandotte County Gas Co. 88 Kan. 165, 127 Pace. 
639, affirmed in 231 U.S. 622, 58 L. ed. 404, 34 Sup. Ct. Rep. 
226; 4 McQuillin, Mun. Corp. § 1735), or cities, towns, or 
municipal corporations (State ex rel. Garner v, Missouri & 
K. Teleph. Co. 189 Mo. 83, 99, 100, 88 8S. W. 41; St. Louis 
v. Bell Teleph. Co. 96 Mo. 628, 627, 628, 2 LRA. 278, 
9 Am. St. Rep. 370, 10 S. W. 197; Home Teleph. & Teleg. 
Co. v. Los Angeles, 211 U. S. 265, 271, 53 L. ed. 176, 181, 
29 Sup. Ct. Rep. 50; 4 McQuillin, Mun. Corp. § 1734). In 
the latter instance the Commission or public corporation acts in 
the exercise of the power simply as the agent of the state. 

A city may, if the power has been expressly conferred, con- 
tract for a reasonable rate during a reasonable time in such 
manner as to bind the state (Vicksburg v. Vicksburg Waterworks 
Co. 206 U. S. 496, 508, 51 L. ed. 1155, 1160, 27 Sup. Ct. Rep. 
762; Freeport Water Co. v. Freeport, 180 U. S. 587, 593, 
45 L. ed. 679, 686, 21 Sup. Ct. Rep. 493) or the state may be 
bound where it has subsequently ratified the city’s action in 
making the contract (Los Angeles v. Los Angeles City Water 
Co. 177 U. S. 558, 44 L. ed. 886, 20 Sup. Ct. Rep. 736; 
Minneapolis v. Minneapolis Street R. Co. 215 U. S. 41%, 
54 L. ed. 259, 30 Sup. Ct. Rep. 118). For the reason that 
the power as to rates is continuing in its nature, and that if 


it were contracted away a power of government would be 
P.U.R.1915E. 
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extinguished pro tanto, the law favors its continuance in the legis- 
lature or its agents, and will construe all doubt in favor of their 
vossessing it. Home Teleph. & Teleg. Co. v. Los Angeles, 211 
U. S. 265, 273, 53 L. ed. 176, 182, 29 Sup. Ct. Rep. 50; 
Milwaukee Electric R. & Light Co. v. Railroad Commission, 
153 Wis. 592, L.R.A.—, —, 142 N. W. 491, Ann. Cas. 19154, 
911; State ex rel. Webster v. Superior Ct. 67 Wash. 37, L.R.A. 
1915C, 287, 120 Pac. 861, Ann. Cas. 1913D, 78; Dawson v. 
Dawson Teleph. Co. 137 Ga. 62, 72 S. E. 508.. Hence, a city 
may fix a telephone rate and thereafter raise it without impairing 
the obligation of the contract. Home Teleph. & Teleg. Co. v. 
Los Angeles, 211 U. 8. 265, 63 L. ed. 176, 29 Sup. Ct. Rep. 50. 
However, a city may so bind itself, where it has discretion, con- 
cerning the regulation of rates by contract with a public service 
company, so as to preciude the city from thereafter altering the 
rates so fixed during the life of the contract. Cleveland v. 
. Cleveland City R. Co. 194 U. S.°517, 48 L. ed. 1102, 24 Sup. 
Ct. Rep. 756; Manitowec v. Manitowoc & N. Traction Co. 145 
Wis. 13, 140 Am. St. Rep. 1056, 129 N. W. 925. 

In one case, an ordinance fixed the rates of a water company. 
Later, the state created a Public Service Commission, which per 
mitted the water company to increase its rates. The city com- 
plained, contending that the act impaired the obligation of its 
contract with the water company. The court rejected this view, 
since it did not appear that the city was empowered, either 
expressly or by necessary implication, to bind the state. The 
mere adoption of the ordinance fixing the rate was not viewed 
as such an act as to bind the state in the premises. Benwood v. 
Public Service Commission, — W. Va. —, L.R.A. 19150, 261, 
83 8. E. 295. 

In a case relating to interstate commerce, the Supreme Court 
of the United States held that the obligation of contracts between 
individuals in such case are not impaired by subsequent legisla- 
tive restrictions, even though they are thereby nullified, for the 
parties will be presumed to have had such a possibility in mind. 
The power of the state to act in matters appertaining to its 
_ original jurisdiction is not hampered by contracts made in régard 
to such matters by individuals, The legislature may, in the exer- 
cise of its undoubted jurisdiction, subsequently rénder them 
P.U.R.1915E. 
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invalid. Louisville & N. R. Co. v. Mottley, 219 U. S. 467, 55 
L. ed. 297, 34 L.R.A.(N.S.) 671, 81 Sup. Ct. Rep. 265. 

The rule that the obligation of a contract between a munici- 
pality and a public service corporation as to rates cannot be 
impaired by subsequent legislation by the municipality, does 
not apply to contracts between public service companies and 
individuals. Santa Ana Water Co. v. San Buenaventura, 56 
Fed. 339. So contracts between a public service corporation 
and private consumers as to rates for the supply furnished are 
subject to modification by the municipality without impairing 
the obligation of contracts. Knoxville Water Co. v. Knoxville, 
189 U.S. 434, 47 L. ed. 887, 23 Sup. Ct. Rep. 581, affirming 107 
Tenn. 647, 61 L.R.A. 888, 64 S. W. 1075. 

The law is firmly established that the Congress or a state 
legislature, within their respective jurisdictions, has power to 
regulate common carrier and other public service companies, 
and such power is not destroyed or limited because the regula-. 
tion may to some extent affect the power to contract or even ex- 
isting valid contracts. | 

“One whose rights, such as they are, are subject to state 
restriction cannot remove them from the power of the state by 
making a contract about them. The contract will carry with it 
the infirmity of the subject-matter.”” Hudson County Water Co. 
v. McCarter, 209 U. S. 349, 357, 52 L. ed. 838, 832, 28 Sup. 
Ct. Rep. 529, 531, 14 Ann. Cas. 560. 

“Tf the shipper sees fit to make a contract covering a definite 
period for a rate in force at the time, he must be taken to have 
done so subject to the possible change of the published rate in 
the manner fixed by statute to which he must conform.” Ar 
mour Packing Co. v. United States, 209 U. S. 56, 52 L. ed. 681, 
28 Sup. Ct. Rep. 428. 

In a leading case a railroad company contracted with a man 
and wife who suffered damage while traveling on the road, 
in consideration of their release of any claim therefor, to issue 
free passes to them during their respective lives. Subsequently 
by amendment of the interstate commeree act, it was made un- 
lawful for interstate carriers to transport any person for a 
greater or less or different compensation than any other person, 


with certain exceptions. In sustaining the amendment the Su- 
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preme Court of the United States held that it was in violation of 
the law for a carrier to issue interstate transportation in pur- 
suance of a prior existing contract to do so as compensation for 
injuries received and, even though valid when made, such a 
contract cannot now be enforced against the carrier. Louisville 
& N. R. Co. v. Mottley, 219 U. S. 467, 55 L. ed. 297, 34 L.R.A. 
(N.S.) 671, 31 Sup. Ct. Rep. 265, followed in Re Southwest 
Missouri R. Co. 1 Mo. P. 8. C. R. 46, 50; Public Service Elec- 
tric Co. v. Public Utility Comrs. — N. J. L. —, P.U.R.19150, 
229, 93 Atl. 707. 

In Union Dry Goods Co. v. Georgia Public Service Corp. 
142 Ga. 841, L.R.A.—~, —, 83 8. E. 946, a.dry goods company 
entered into a contract with an electric company for supply of 
electricity for lighting at a named price for a period of five 
years. At this time there was neither statute nor rule of the 
Commission regulating rates for the period specified. After the 
contract had run more than a year (both parties complying 
therewith), on application the state Commission authorized an 
increase of rates to the electric company for the class of service 
covered by the contract. Concerning the effect of the order 
prescribing a higher rate as reasonable upon the lower rate stip- 
ulated in the contract, the court said that when the state 
Commission acted “the rate thus prescribed had the effect of 
overriding the contractual rate between the public service com- 
pany and its patrons, and made anterior to the Commission’s 
order.” 

Superior v. Douglas County Teleph. Co. 141 Wis. 368, 368, 
122 N. W. 1023, relied on by complainants, is easily distinguish- 
able from the principles announced in the above cases. In that 
case it was held that a contract between a city and a telephone 
company, whereby the company, in order to afford its patrons 
connection with the departments of the city government, agreed 
with the city to install and maintain telephones free of charge 
in such departments during the period that the company should 
operate a telephone system in the city (and such telephones were 
installed and put into operation), is not affected by subsequent 
state legislation forbidding discriminatory rates, but is pro- 
tected by the constitutional provision against a ia the 


obligation of contracts. 
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Replying to the contention that such contract was contrary to 
the common-law rule, that a quasi public corporation should 
afford the service it offers to every pergon on the same basis that 
it does to anyone under the same or similar circumstances, and 
that it was against sound public policy, the court said that public 
policy in this relation is that principle which maintains that a 
person cannot rightfully do or bind himself to do that which is 
inimical to the public good. “Discriminatory contracts be- 
tween public utility corporations and their patrons which are 
held to be void as inimical to the public good are so held 
because unreasonable advantage is thereby given to one customer 
or a class over others, whereas, all have a moral and legal right 
to equality of treatment. In case of the contract being between 
a private corporation and the state or other public corporation, 
whatever advantage the particular customer has over general 
customers obviously inures to the benefit of the latter in the 
aggregate. In other words, in the ultimate there is no discrimi- 
nation which is inimicable to the public good, and hence no 
violation of public policy. Such is the situation here. If we 
concede that the appellant [city] under the contract was a 
favored customer in that if the same advantages had been granted 
by contract to a private corporation, the agreement would have 
been unenforceable, still in the circumstances here the contract 
is enforceable because the advantage is to the public, instead of 
to any particular member thereof.” | 

Moreover, in that case, the state law contained this express 
provision: “The furnishing by any public utility -of any prod- 
uct or service at the rates and upon the terms and conditions 
provided for in any existing contract executed prior to 
{date of passage of the law] shall not constitute a discrimination 
within the meaning specified.” 

It is thus manifest that the doctrine of this case is clearly dis- 
tinguishable from the principles above stated, because, first, the 
advantage favored the public, and hence was not conttary to 
sound public policy; and, second, the law involved, in express 
terms, excepted the contract from its operation. 

This Commission bas ruled that it has power to tegulate the 
rates and charges of a water company operating under 4 fran- 
chise granted by a city during the life of such franchise, not- 
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withstanding the franchise constitutes a contract between the 
city and water company. Cole v. Ft. Scott & N. Light, Heat, 
Water & Power Co. 1 Mo. P. S. C. R. 180, 140, et. seq. 

Unhampered by contract of corporations or individuals fixing 
unreasonable rates, or contracts permitting unjust discrimina- 
tion, or contractual restrictions of any nature inimicable to the 
public interest, the Public Service Commission law is designed 
to invest ample power in this Commission, in harmony with 
the exceptions expressed and implied therein, to require all 
public utility companies operating in the state not only to serve 
the public at reasonable rates, but to require them also to serve 
the public efficiently and without discrimination. This is im- 
peratively demanded by modern industrial conditions. 2 Wy- 
man, Public Service Corp. §§ 1281, 1289, 1290. Clearly this 
cannot be accomplished if prior contracts between individuals 
and corporations fostering unjust discrimination are recognized 
as enforceable. By such recognition the just purpose of the law 
would be defeated. 

Notwithstanding the contract, exhibit “A,” may be regarded 
as valid and existing for the benefit of the 65 subscribers, ineclud- 
ing the three complainants herein, the right of the state to 
interfere whenever the public weal demanded was undoubted. 
In this view the contract may be regarded as remaining valid 
between the parties to it and for the benefit of the complainants 
until such time as the state saw fit to exercise its paramount 
authority by the enactment of the Public Service Commission 
law, and then its validity and operation ceased. 

Furthermore, the fixing of rates being strictly a governmental 
function, the mere execution of the contract can in no sense be 
regarded as requiring the state to surrender its power in this 
respect. It: is needless to say that the state never conferred 
authority upon the two telephone companies in the execution of 
the contract to exclude the state from exercising its just powers 
of regulations. 

If the sovereign power of the state to regulate rates is consid- 
ered as a branch of the police power (and this view is sometimes 
taken), by express mandate of our organic law its exercise “shall 
never be abridged or so construed as to permit corporations to 


conduct their business in such mauner as to infringe the equal 
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rights of individuals, or the general well-being of the state.” Mo. 
Const. 1875, art. XII. § 5. 

Invoking this doctrine, it is obvious that the contract, exhibit 
“A,” abridges the police power of the state in that it infringes 
the equal rights of individuals and militates against the well- 
being of the state. 

Therefore, the law forbidding discrimination is a proper exer- 
cise of the state police power, and indeed, in view of the consti- 
tutional provision, the obligation rested upon the state to pass 
such law. 

Our mane court has said that the Public Service Comans 
sion act “is an elaborate law bottomed on the police power.” 
State ex rel. Barker v. Kansas mee Gas Co. 254 Mo. 515, 534, 
535, 163 S. W. 854. 

“Tt is the settled law of this court that the interdiction of 
statutes impairing the obligation of contracts does not prevent 
the state from exercising such powers as are vested in it for the 
promotion of the common weal, or are necessary for the general 
good of the public, though contracts previously entered into 
between individuals may thereby be affected. This power which 
in its various ramifications is known as the police power is an 
exercise of the sovereign right of the government to protect the 
lives, health, morals, comfort, and general welfare of the people, 
and is paramount to any rights under contract between individ- 
uals.” Manigault v. Springs, 199 U.S. 478, 480, 50 L. ed. 274, 
275, 26 Sup. Ct. Rep. 127, 130. 

Wherefore, it follows that the complaint herein should be dis- 
missed, and it is so ordered. 


Commissioners Atkinson, Kennish, and Shaw concur; Com- 
missioner Bean concurs in result. 
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IN RE CONSERVATION OF NATURAL GAS. 
[Cause No. 2325; Order No. 937.] 


Gas — Natural — Conservation rules, 
Rules relative to the conservation of natural gas were adopted 
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by the Oklahoma Commission, and made effective on and after Septem- 
ber 1, 1915. 


[August 16, 1915.] 


Consrperation of the necessity of consuming the supply of 
natural gas by preventing waste; conservation rules adopted. 


Humphrey, Commissioner: On March 30, 1915, house 
bill No. 395, entitled “An Act to Conserve Natural Gas in the 
State of Oklahoma, to Prevent Waste thereof, Providing for the 
Equitable Taking and Purchase of Same, Conferring Authority 
on the Corporation Commission,” etc., was approved. (Session 
Laws 1915, 398.) | 

The bill is in part as follows: 

“A. (§ 1) That the production of natural gas in the state of 
Oklahoma, in such manner and under such conditions as to con- 
stitute waste shall be unlawful, 

“B. (§ 2) That the term ‘waste’ as used herein, in said to 
its ordinary meaning, shall include escape of natural gas in com- 
mercial quantities into the open air, the intentional drowning 
with water of a gas stratum capable of producing gas in commer- 
cial quantities, underground waste, and permitting of any natural 
gas well to wastefully burn and the wasteful utilization of such 
gas. 

“C. (§ 8) That the Corporation Commission shal] have 
authority to make regulations for the prevention of waste of nat- 
ural gas, and for the protection of all natural gas, fresh 
water, and oil-bearing strata encountered in any well drilled for 
oil or natural gas, and to make such other rules and regulations, 
and to employ or appoint such agents, with the consent of the 
governor, as may be necessary to enforce this act. _ 

“D. (§ 8) 

“(a) That whenever natural gas in commercial quantities, or 
n gas-bearing stratum, known to contain natural gas in such 
quantity, is encountered in any well drilled for oil or gas. in 
this state, such gas shall be confined to its original stratum 
until such time as the same can be produced and utilized 
without waste, and all such strata shall be ~—_ protected 
from infiltrating waters, 


“(b) Any unrestricted flow of natural gas in excess of 2,000,- 
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000 cubic feet per twenty-four hours shall be considered a com- 
mercial quantity thereof. 

“(c) Provided, that if in the opinion of the Corporation Com- 
mission, gas of a lesser quantity shall be of commercial value, 
said Commission shall have authority to require the conservation 
of said gas in accordance with the provisions of this act. 

“(d) And provided, further, the gauge of the capacity of any 
gas well shall not be taken until such well has been allowed an 
open flow for the period of three days. 

“E. (§ 4) 

“(a) That whenever the full production from any common 
source of supply of natural gas in this state is in excess of the 
market demands, then any person, firm, or corporation having 
the right to drill into and produce gas from any such common 
source of supply may take therefrom only such proportion of the 
natural gas that may be marketed without waste, as the natural 
flow of the well or wells owned or controlled by any such person, 
firm, or corporation bears to the total natural flow of such common 
source of supply having due regard to the acreage drained by each 
well, so as to prevent any such person, firm, or corporation secur 
ing any unfair proportion of the gas therefrom; provided, that 
the Corporation Commission may by proper order permit the 
taking of a greater amount whenever it shall deem such taking 
reasonable or equitable. 

“(b) The said Commission is authorized and directed to pre 
scribe rules and regulations for the determination of the natural 
flow of any such well or wells, and to regulate the taking of 
natural gas from any or all such common sources of supply with- 
in the state, so as to prevent waste, protect the interests of the 
public, and all those having a right to produce therefrom, and to 
prevent unreasonable discrimination in favor of any one such 
-common source of supply as against another. 

“F. (§5) 

“(a) That every person, firm, or corporation, now or hereafter 
engaged in the business of purchasing and selling natural gas in 
this state, shall be a common purchaser thereof, and shall pur 
chase all of the natural gas which may be offered for sale, and 
which may reasonably be reached by its trunk lines, or gathering 


lines without discrimination in favor of one producer as against 
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another, or in favor of any one source of supply as against an- 
other save as authorized by the Corporation Commission after 
due notice and hearing; but if any such person, firm, or corpora- 
tion shall be unable to purchase all the gas so offered, then it 
shall purchase natural gas from each producer ratably. 

“(b) It shall be unlawful for any such common purchaser to 
discriminate between like grades and pressures of natural gas, or 
in favor of its own production, or of production in which it may 
be directly or indirectly interested, either in whole or in part, but 
for the purpose of prorating the natural gas to be marketed, such 
production shall be treated in like manner as that of any other 
producer or person, and shall be taken only in the ratable propor- 
tion that such production bears to the total production available 
for marketing. 

“(c) The Corporation esaaiien shall have authority to 
make regulations for the delivery, metering, and equitable pur- 
chasing and taking of all’such gas, and shall have authority to 
relieve any such common purchaser, after due notice and hearing, 
from the duty of purchasing gas of an inferior quality or grade. 

“G. ($9) Before any person, firm, or corporation shall have, 
possess, enjoy, or exercise the right of eminent domain, right of 
way, right to locate, maintain, construct, or operate pipe lines, 
fixtures, or equipments belonging thereto or used in connection 
therewith, for the carrying or transportation of natural gas, 
whether for hire or otherwise, or shall have the right to engage 
in the business of purchasing, piping, or transporting natural 
gas, as a public service, or otherwise, such person, firm, or cor- 
poration shall file in the office of the Corporation Commission a 
proper and explicit authorized acceptance of the provisions of 
this act. 

“H. (§ 6) 

“(a) That any person, firm, or corporation, or the attorney 
general on behalf of the state, may institute proceedings before 
the Corporation Commission, or apply for a hearing before said 
Commission, upon any question relating to the enforcement of 
this act. 

“(b) Jurisdiction is hereby conferred upon said Commission 
to hear and determine the same; said Commission shall set a 


time and place when such hearing shall be had, and give reason- 
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able notice thereof to all persons or classes interested therein by 
publication in some newspaper or newspapers having general 
circulation in the state, and shall in addition thereto cause notice 
to be served in writing upon any person, firm, or corporation 
complained against in the manner now provided by law for 
serving summons in civil actions. 

“(c) In the exercise and enforcement of such jurisdiction 
said Commission is authorized to summon witnesses, make an- 
cillary orders, and use such means and final process including 
inspection and punishment as for contempt, analogous to pro 
ceedings under its control over public service corporaticns as 
now provided by law.” : 

The matter of the conservation of natural gas has for some 
time occupied the attention of the thinking public in various 
states, but no law so comprehensive as the act under consider- 
ation has come to our notice. No rules and regulations made by 
other Commissions such as are contemplated and authorized by 
the aforesaid bill have come under our observation, but we are 
advised that the Commissioner of Indian Affairs proposes to 
issue regulations for use in the operation of oil and gas mining 
leases covering Indian allotments held by citizens of the five 
civilized tribes, 

Gas is frequently found in the same field where oil is found— 
sometimes in the same sand, at other times in different sands— 
but generally the two substances appear in such proximity that 
the finding of one usually léads to the discovery of the other and 
results in the production of both, which as a business pursuit is 
commonly referred to as oil and gas mining. 

The operations incident to the discovery of either product are 
practically the same, but they differ very materially in the matter 
of utilization or sale and distribution and in the manner and 
means of conservation or preservation precedent to the actual 
utilization of the products. However, initial similarity is so 
far-reaching that properly to consider the conservation of either 
oil or gas it is necessary to take into consideration the relation 
of each of the other and of both to the oil and gas mining busi- 
ness. If, on one side, it should be said that the oil business 18 
one thing and the gas business is another, on the other side it 


should be suggested that the two substances are so intimately 
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related in their position’ and proximity and so closely allied in 
the manner and means of their. discovery and production that, 
though in a sense separate and distinct, they must yet be con- 
sidered in their relation to each other as factors of the oil and 
gas business. | 

In the complexity of the situation lies the chief difficulty of 
practical conservation. An operator may be referred to as an oil 
producer or as a gas producer, but the fact is that the producer 
of oil is at the same time, upon the whole, a more extensive pro- 
ducer of gas—sometimes from different fields—but generally not 
only from the same field, but also from the same well and even 
the same sand. His search primarily is for oil, not gas. 

If oil and gas fields were separate and remote, and the finding 
of one precluded the discovery of the other so that the production 
of either oil or gas would not involve the production of the other, 
conservation of gas probably would have been long ago an accom- 
plished fact. 

The waste of gas when indulged as an incident to the produc 
tion of oil, considering the latter and disregarding the former, 
saves labor, time, and money, at least temporarily (though by 
some operators thought to work a loss eventually), and for this 
reason the oil operator heretofore has not appeared to be (or at 
best has not been so considered) a very ardent advocate of the 
conservation of gas—and other reasons are assignable which we 
notice hereafter. 

R. W. Raymond, C. W. Hayes, and J. A. Holmes, advance 
thinkers upon the subject of conservation, express themselves, 
substantially as follows: | 

Mr. Raymond states that “true conservation lies in the dimi- 
nution not of use, but of waste.” 

Mr. Hayes says: “Disregarding the views of extremists and 
visionaries we may define conservation as utilization with a max- 
imum efficiency and a minimum waste’—and he gives special 
consideration to the matter of actual utilization, regarding it as 
an essential feature of any form of practical conservation. 

Mr. Holmes holds that “it is a misapprehension to think that 
the leaders of the conservation movement hope to bring about 
improvement entirely through legislation or executive orders, 


as neither of these agencies can be effective except as they are 
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accompanied by both the necessary influences and the readjust- 
ment of economic or business conditions.” 

It has been said that where the profit is apparent, conserva- 
tion will take care of itself. That might be true in case of im- 
mediate and large profit, but competition in the production of 
oil avoids the truth of the observation with reference to gas in 
the absence of regulation, where the profits are either remote or 
small. 

Production of oi] and waste of gas run parallel in the history 
of oil and gas mining operations, and the waste of the latter has 
heretofore erroneously been considered but the natural conse 
quence of the production of the former. 

The producer of gas endeavoring to operate distinctly as such 
has long ago been converted to the idea of conservation, and has 
discovered and applied efficient means for the practical and com- 
petent accomplishment thereof. 

It has been said that “oil producers as a class are men of 
optimism, accepting the chances of securing oil or gas though 
the odds might appear against them; that the location of oil in 
commercial quantities has not been and is not now subject to any 
invariable scientific law or method; that therefore the producer 
of oil does not concern himself with analytical or ethical prin- 
ciples; that he drills a well and finds oil or fails to find it; that 
in this he takes severe hazards with his money, and naturally 
feels that, having taken the hazard, whatever he secures is his 
own to do with as he pleases; that consideration for the rights 
of neighboring operators and the public at large in the common 
resources have small place in his thoughts, and he feels that the 
right of the state to regulate any phase of his business does not 
exist, or, if so, is unwise and tyrannical,’”’ and in this connection 
it has been suggested that “formerly the old-time oil operator 
was wont to consider his operations the best conceivable, quite 
impossible of duplication in their original perfection, and him- 
self as the highest and final authority on all oil and gas matters, 
firm in the belief that nothing new could be learned, and sound 
in the faith that ‘there is nothing new under the sun’.” 

The Commission realizes that thoughts, methods, huvits, and 
customs that have existed for a generation or more cannot be 


reformed by fiat nor superseded without reason. 
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The conservation of the natural resources of the country has 
been a subject of great interest involving much discussion, and 
as a general policy has received not only the approval of thinkers, 
writers, and statesmen of the age, but has commanded the ap- 
proval of the public at large. 

The people of this state have ordered, and the legislature 
thereof has directed, the conservation of natural gas, and this, 
as a matter of wise and efficient policy, is no longer to be re- 
garded as a visionary project. If in some quarters it should so 
thoughtlessly be considered, it might be recalled that regulation 
of business, whether public, quasi public, or private, was once 
practically unknown, the control of the “interests” being con- 
sidered but an “iridescent dream,” while at present these things 
under government regulation are largely accomplished facts. 

The uses of gas after distribution from the place of produc- 
tion are usually classified as domestic and industrial, or (1) for 
light and heat in residences, including business houses and pub- 
lic buildings, and (2) heat and power for industrial concerns, 
mills, factories, etc. 

There is some contention that the splendid adaptability of 
natural gas for domestic use should, in the hope of perpetuating 
the supply, preclude the subjection of the same to industrial use. 
This contention is met with the suggestion that in the matter of 
domestic use the difference in the volume necessary for a com- 
petent supply in the summer and that needed for a plentiful 
supply m the winter necessitates pipeline facilities much larger 
and more expensive for transportation in winter than would be 
necessary at other times, and that as a consequence of this, if 
the furnishing of gas should be limited to supplying domestic 
demands only, the price that would have to follow in order to 
Justify the enterprise would be so high as to practically prohibit 
the use of gas. While the supply necessary for domestic use 
varies as the seasons change, the amount necessary to furnish 
power for industrial concerns, etc., fluctuates but very little. 

The importance of the conservation of natural gas doubtless 
ig apparent, but we summarize a few of the reasons sometimes 
given therefor: 

(1) Natural gas is the best and most convenient fuel known. 


(2) Municipalities in reach of gas fields usually perfect ar- 
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rangements to use the production thereof and in so doing spend 
large amounts of money that should be protected. 

(3) Industrial concerns involving the expenditure of much 
capital spring up in places adjacent to gas fields which are prac- 
tically worthless when the gas is exhausted. 

(4) Such concerns increase the population by attracting 
people from abroad, who are left without employment upon the 
exhaustion of the gas. 

(6) People, rural and urban, in the vicinity of the gas field 
in most cases depend upon natural gas for fuel. 

(6) In communities where gas has been and is being used 
for domestic purposes, the houses are especially constructed for 
the use thereof, and would have to be differently equipped at 
great expense in order to use other fuel. 

(7) After the adoption of gas for domestic purposes it is 
usually cheaper than other fuel and has an added comfort in the 
convenience thereof. 

(8) The wealth added to a community by the increase of 
population and the establishment of industrial concerns on ac 
count of gas affords revenue which in time becomes indispen- 
sable. 

(9) Gas is to some extent poisonous and is also inflammable, 
combustible, explosive, and dangerous, and therefore should be 
controlled. 

(10) The royalty owner is more often a resident of the state, 
more interested in the upbuilding thereof, while being less able 
to sustain the loss of waste than the operator, and the law should 
require the operator, though willing to waste his own substance, 
to take care of the interest of his lessor. 

Section 1 of the bill provides that the production of natural 
gas in the state of Oklahoma in such manner and under such 
conditions as to constitute waste shall be unlawful; and § 2 pro- 
vides that the term “waste,” in addition to its ordinary mean- 
ing, shall include: (a) Escape of natural gas in commercial 
quantities in the open air, (b) the intentional drowning with 
water of a gas stratum capable of producing gas in commercial 
quantities, (¢) underground waste, (d) the permitting of any 
natural gas well to wastefully burn, and (e) the wasteful utili- 


zation of such gas. 
P.U.R.1915E. 


IN RE CONSERVATION OF NATURAL GAS 1003 


The ways or manner by which natural gas is usually wasted 
might to some extent be classified as follows: (a) In drilling 
wells, (b) in improperly casing wells, (c) from high pressure 
wells, (d) in oil production, (e) improper care of wells, (f) 
inefficient plugging of wells, (g) in transportation, and(h) in 
utilization. 

On June 30, 1915, the conservation agent of the Commission, 
after an investigation in the Cushing field, filed with the Com- 
mission a report which sets forth the following observations: 

“At the recent hearings (sessions held under the bill) you 
often heard the expression ‘there is no waste of gas in the Cush- 
ing field.’ There has been waste as high as 500,000,000 cubic 
feet per day, and it is probable that the waste of gas in the 
Cushing field at the present time- exceeds 200,000,000 cubic feet 
per day. This waste of gas is not all open waste through wild 
or unclosed wells, although that kind of waste exists in the fields, 
but other waste is going in the following manner: “(a) Open 
waste during drilling, (b) open waste through Braden-head, 
(c) waste of gas from flowing oil, (d) underground waste or 
what is sometimes called infiltration. 

“Waste is frequently allowed to continue through the night 
when only daylight drilling is done. In other cases the tools are 
allowed to work swinging from a beam for the purpose of lead- 
ing the casual observer into believing that drilling is progressing 
while the gas is wasting. 

‘“‘Waste through Braden-head is of various characters. There 
is always a certain element of danger in shutting in the Braden- 
head when the tools are being wrenched, and for this reason 
operators do not care to close a Braden-head in any of their drill- 
ing operations, and in a great many cases there is no valve or 
other provisions on the Braden-head whereby the gas may be 
shut in and waste is of course continuous. The waste from 
Braden-head is frequently concealed and the methods of conceal- 
. ment include the following: Burying the pipe running from 
the Braden-head and releasing the gas in sand, rock piles, or 
under water; for instance, the river in the Cushing field. The 
Braden-head is sometimes connected with the flow line, and gas 
is allowed to escape with flowing oil. Sometimes a line from 


the Braden-head is run into the flow tank to induce the belief 
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that oil is flowing instead of gas. When an oil operator desires 
to waste gas, and it is more easy to allow it to waste than it is to 
hold it, he devises a great many clever schemes to enable him to 
accomplish his purpose. Waste of gas with flowing oil is some 
times due to mingling improperly gas and oil in the well, and 
is largely unnecessary, if not wholly so. 

“Underground waste exists where the gas is exposed to the 
open hole. This practice is most common in Braden-head gas. 
The methods of prevention are included in proper drilling and 
easing. If gas is of sufficient value to recover, there can be no 
logical objection to adding a few hundred feet of casing so as to 
set the casing immediately on top of the gas sand and prevent- 
ing leakage through the hole, as this amount of casing must be 
considered the same as line pipe on the surface. The pipe line 
for gas should be from the immediate source of supply; namely, 
the gas sand. No earthen formation will hold gas as well as 
iron or steel pipe. If gas is not worth the expense of a few feet 
of extra casing, then it should be saved from injury, and not per- 
mitted to waste, and this can be done by sealing off the gas sand 
with mud-laden fluid. The essential thing to consider is that 
all wells should be cased alike. If this is not done there is but 
one method known to the writer which will save the gas from 
waste, and that is by completely sealing the gas sand with mud- 
laden fluid. : 

‘“‘Thus far the general manner of gas waste in the field: There 
ig an oil waste, but for the present the waste of gas is the most 
important thing in view of the fact that the natural gas industry 
is to-day seriously threatened with extinction, not because gas 
might not be available in the future, but because the short life 
of the gas fields of Oklahoma heretofore incident to the enor- 
mous waste which has invariably occurred will deter sound 
minded business men from making investments dependent upon 
‘our gas supply.” | 

The Bureau of Mines in a technical paper by Messrs. J. A. 
Pollard and A. G. Heggem, makes the following observations: 

“One of the greatest wastes of natural gas is that which often 
takes place in drilling oil wells. If a well is being drilled by 
one of the usual methods the gas becomes a hinderance to drill- 


ing and the driller regards it as a nuisance, or the gas may be 
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found in a field where it has little or no immediate commercial 
value, and hence is allowed to escape into the air without re- 
straint. 

“In many parts of the Mid-Continent field the manner in 
which wells are cased shows that little or no attention is paid to 
the protection of gas sand. At some wells the gas is taken from 
the sands through hundreds of feet of open hole, the last or 
inner string of casing being stopped far above the gas sand, 
leaving the lower part of the hole uncased. When such well is 
shut in much of the gas escapes into the porous beds below the 
casing and is wasted.” (Technical Paper 66, Petroleum Tech- 
nology 14.) 

The Bureau of Mines in a technical paper by Messrs. Ralph 
Arnold and Frederick G. Clapp, makes other observations as 
follows: 

“Instances are common where carelessness and indifference 
in drilling have resulted in waste of gas fram formations pene- 
trated above the regular sand. One method of waste of this 
kind is described by McDowell in the following words: ‘In 
drilling for oil in some districts large gas wells are found in 
sands above the oil sands. In many instances the pressure and 
the volume of such wells are so great as to prevent drilling to 
the lower oil bearing sand until the well has been allowed to ex- 
haust its gas production into the air, sufficient to permit the 
resumption of drilling. Usually this criminal waste is allowed 
to continue until the gas-bearing sand is nearly, if not quite, 
exhausted” .. . 

“The term ‘waste’ should properly be used to include not only 
the amount of gas actually dissipated, but also that which after 
discovery placed beyond the possibility of recovery. . . 

A large amount of gas has been placed beyond recovery by wells 
having been allowed to flow gas at their full capacity, thus caus- 
ing the pressure to drop rapidly and allowing adjacent pools of 
salt water to flood out the gas from that particular part of the 
sand. This is true in all fields in wet sands, but especially so 
in Oklahoma. At many wells the gas is allowed to blow into 
the air for half an hour every morning in order to free the well 
of water. This is unnecessary as syphon arrangements can be 


made for this work, assisted, if need be, by pumping. . . . 
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“Another form of waste in utilization consists in piping gas 
back into an oil well in order to force the oil to the surface, the 
gas generally being allowed to escape when it finally reaches the 
oil tank. 

“Several states have laws requiring the gas inspectors to sup- 
ervise the plugging of all dry or abandoned wells. Some states 
have no such laws, and in these the plugging is generally im- 
properly done with the result that at many wells water from a 
water sand is permitted to flow into a gas sand, drowning out 
the gas supply. Although the larger companies appreciate the 
problems involved and take particular care in their work, the 
smaller companies and the individual operators generally con- 
sider it easier and cheaper to pay little attention to plugging. 

There have been many wells with a production of 
10 to 20 barrels of oil and 5,000,000 to 10,000,000 feet of gas 
per day at which the oil was saved and the gas allowed to escape 
unchecked. . . . “Legislation has been effective to some 
extent in Indiana, Ohio, and Pennsylvania, yet the credit of 
overcoming the waste there is due not wholly to legislation, but 
largely to the attitude of the companies themselves, the officials 
of which have tried to economize in various directions. Waste 
in these states has practically ceased.”—(Technical Paper 38, 
Petroleum Technology 6.) 

In recent times considerable progress has been made in the 
discovery and adoption of new devices and appliances for secur 
ing economy and safety in oil and gas mining operations, and in 
this connection we might observe that this Commission has had 
very little experience with the antiquated operator mentioned by 
a writer heretofore quoted, as it has usually found the operators 
of this state abreast of the times and willing to co-operate with 
the Commission in carrying out the law pertaining to matters 
involving their business and none within the jurisdiction of 
this tribunal. 

Since the first discovery of oi] near Bartlesville, Red Fork, 
and Nowata following closely upon the allotment of Indian 
lands, prospecting for oil in the eastern part of the state has 
been continuous, and development has been rapid and abundant. 
During a large part of the time the chief transportation facili- 


ties were owned by parties actively engaged in producing oil, 
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and for a long time this state had no statute requiring common 
purchaser or common carriers to purchase ratably from all pro- 
ducers alike, nor restraining parties producing and transporting 
at the same time from producing and transporting from the 
common sources of supply, while neighboring operators without 
a market had to either tank their oil or see those favored by the 
pipe line and the market get it all. Until very recently this 
state had no statute regulating the manner of oil production and 
restraining waste. 

It is commonly charged that the pipe line companies being 
engaged heretofore, as aforesaid, in the production of oil, got 
the “lion’s share” of the early production in the fields of Nowata, 
.Washington, and Tulsa counties and in the famous Glenn Pool 
field. The fact is that the average operator, as a matter of self- 
defense, had to manage the best he could to prevent the operating 
and producing carriers from obtaining the entire benefits and 
advantages of the common sources of supply. Conditions which 
the average operator had no power to prevent or avoid seem to 
have largely induced the great waste of both oil and gas that has 
been suffered in this state. 

When a well of large volume is permitted to flow unchecked, 
it attracts attention, but the daily waste from the numerous 
small wells by open flow above ground and the continuous dis- 
sipation of gas in all wells defectively. cased, by underground 
waste, constitutes a far greater menace. 

Attention has been called to the fact that all operators generally 
at the hearings suggested that no great waste was at present going 
on in the Cushing field, but the report referred to indicates that 
the daily waste of gas in said field at present exceeds 200,000,- 
000 cubic feet, having in time past reached as high as 500,000,- 
000 cubic feet, and in this connection we might say that Messrs. 
A. J. Diescher and F. P. Fisher respectively, manager and assist- 
ant of the Wichita Pipe Line Company, who are gentlemen of 
wide experience and extensive information in the matter of pro- 
ducing and distributing natural gas, and who also have a com 
prehensive understanding of conditions in the Cushing field, esti- 
mate the waste in said field at an amount in excess of that above 
mentioned. They express themselves as being of the opinion 


that in the past not more than 10 per cent of the gas vroduced 
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in the Cushing field has been utilized, and that in the time em- 
bracing the years 1913 and 1914 and the first half of 1915 
waste of gas in the Cushing field amounted to 200,000,000,000 
cubic feet. 

This amount at 2.5 cents per thousand cubic feet, the price at 
which gas has been sold in said field, would be equal to $5,000,- 
000, and at 25 cents per thousand cubic feet, the price at which 
gas is sold for domestic purposes in municipalities nearest pro- 
duction, would amount to $50,000,000. 

It has heen estimated by students of the gas question that 
approximately 2,000,000 people rely upon the Mid-Continent 
gas field for their gas supply and that enough gas has already 
been wasted in said fields to extend this supply for ten years to 
_ come, and it has also been estimated that sufficient gas has been 
wasted in the state of Oklahoma to supply its present demands 
for the next thirty years. 

Mr. John Smith of the firm of Smith & Swan, now operating 
near Henryetta, Oklahoma, advises the Commission that in his 
opinion the amount of gas wasted in oil and gas mining operation 
in this state exceeds in value the oil produced. 

The Bureau of Mines (1913) makes the following observa- 
tions: 

“The history of the natural gas industry of the United States 
is an appalling record of incredible waste. 

“In Ohio, Indiana, Pennsylvania, and parts of West Virginia 
there was in the past much waste; . . . but it has long — 
since ceased owing to the business-like attitude of the larger 
companies and the efficient state regulation in some cases. The 
most notorious waste at present (1912) is in Oklahoma, Louisi- 
ana, and California. . . . McDowell states that the daily 
waste of gas in Oklahoma by escape into the air is equivalent to 
at least 10,000 tons of coal daily and he states that 80 per cent 
_ of this loss is preventable. 

“McDowell estimates the gas wasted in oil production in the 
Oklahoma fields during the past five years to be more than the 
value of all the oil produced in that time. He states that ‘many 
gas sands are entirely free from oil, while gas in varying quanti- 
ties is always found in oil-bearing sands. All flowing oil wells 


are also gas wells of more or less volume. It is not uncommon to 
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find an oil well producing 50 to 100 barrels of oil also produc- 
ing from five to ten million feet of gas per day, the gas at a low 
rate being four to five times the value of the oil. The oil pro- 
ducer in his insane greed for riches, fortified by the long-estab- 
lished custom, is the principal transgressor. Having no imme 
diate market for the gas of the upper sands, he allows it to 
exhaust itself in the air until the pressure is reduced to a point 
where he can resume drilling; then he penetrates the oi) sand 
where he may, and frequently does, develop a well producing 
from 5 to 10 barrels of oil and from five to ten million cubic 
feet of gas, the latter having a fuel value at a very low figure 
per thousand feet of many times the value of the oil. In nearly 
every new oil development the oil wells produce gas from the oil 
sand in considerable quantities. The oil producer, if in need of 
power, uses what gas he requires for power purposes, and turns 
the balance loose, looking on any surplus gas as nuisance, to be 
gotten rid of, claiming the right to do as he pleases with his own 
product, and in the absence of legislation on the subject he 
seems to be acting within his rights.’ 

“According to the Oil and Gas Journal of March 6, 1910, a 
well in the Preston field, near Okmulgee, Oklahoma, was at that 
time permitted to run wild at the rate of 36,000,000 cubic feet 
of gas per day. It had then been opened for several weeks in 
the hope that it would become an oil well. There was no way to. 
take care of the gas, and the pressure was so great as to make it 
impossible to operate tools in the hole. On the date mentioned 
the well had begun to spray oil, and the gas pressure had de- 
clined somewhat, thus indicating that it would probably make 
a good oil well. It was calculated that a total value of $22,680 
worth of gas escaped into the air in the three weeks that the 
well had run wild, 

“Another well in the same field was estimated to have a 
production of 40,000,000 cubic feet per day, and this was al- 
lowed to escape into the air for ten days, entailing a loss of $12,- 
000. In the Glenn field there was similar loss of gas, although 
on a smaller scale. “The result was that before the Glenn field 
was three years old it was without sufficient gas for its own 


necessities, and gas had to he pumped into the field from outside 
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the gas from this area comes from a sand bed 12 feet above the 
oil zone. This could be saved by employing proper methods of 
drilling. Little gas really occurs with the oil. There is not a 
well in the locality but that will produce from 2,000,000 to 24.- 
000,000 cubic feet of gas daily. It has been allowed to waste in 
the most extravagant manner. 

“The Cleveland pools extend from ‘Cleveland. southward for 
6 or T miles. The region had two distinct developments. The 
old development was at a depth of 1,600 feet in what is known 
as the Cleveland sand, and the new development began in March, 
1911, in the Bartlesville sand at a depth of 2,500 to 2,700 feet. 

“Most of the wells of this area produced immense volumes of 
gas, which in some cases flowed openly for a year. The gas 
yield was almost wholly wasted. One practical man shut his 
well in and furnished gas to the new drilling wells in this and 
near-by fields. He made a profit of $60,000 from the sale of 
gas and still has the well in use. In practically all of the Cleve- 
land wells the gas is allowed to blow the oil into 1,600 and 2,400 
barrel flow tanks. The casing heads are connected with 6-inch 
flow pipes, which allow the gas to flow at full volume. Had 2- 
inch tubing been used, the flow of gas would have been reduced, 
and the same amount of oil would have been obtained. 

“Very few of the Cleveland wells were gauged, but it is 
thought that each well produced from 3,000,000 to 30,000,000 
cubic feet of gas daily. The initial yield of the oil well was 400 
to 12,000 barrels a day. Much of the oil had been ‘cut’ with gas 
and water, and had accumulated in waste pits, mentioned pre 
viously under the head of oil residue. While driving through 
the Cleveland field several very rich wells were noticed flowing 
oil at'a remarkable rate. Many of the wells were heard blowing 
oil and gas into large flow tanks. The gas could be seen shin- 
mering from the top of the flues on the tanks, and often it was 
so rich in heavy vapors that it would sink to the ground. The 
valleys or gullies through some of the richer parts of the field 
were full of heavy gas, which seemed to hang like a fog over the 
ground. Numerous signs calling attention to the danger of 
smoking were nailed on fences and trees bordering the road. 
It was obvious that the gas from this area would have been very 


valuable had it been conserved and marketed. . . ,. 
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“The latest field to be opened lies 12 miles east of Cushing, 
Oklahoma. The Cushing field was tapped in March, 1912, and 
since that time the development has spread remarkably fast. It 
is about 5,5 miles long by 3 miles wide. At the time of the visit 
there were about 70 producing wells and about.75 rigs up that 
were either drilling or waiting for operations to begin. . . 

“Immense quantities of ‘wet’ gas (gas mixed with oil vapors) 
are found at each well in the Cushing field. The amount varies 
from 4,000,000 to 20,000,000 cubic feet. About 15 wells in the 
area have blown an average of 4,000,000 to 5,000,000 cubic feet 
a day for several months. The gas of the area has not been 
measured except in the case of several ‘dry-gas’ wells, which lie 
along the eastern side of the field and are shut in for a future 
market, All the ‘wet’ gas was being wasted, except in one case, 
where it was caught in a steel separator and utilized in an office 
building at the Fulkerson camp in the field. About 20 wells 
were observed flowing gas and oil through 6-inch tubing into 
flow tanks. 

“ . . « The roar of the gas from these tanks could be 
heard half a mile away. It was impossible to secure samples of 
gas from either the wells or the tanks because the wells were 
tightly closed and the flow pipes contained too much oil. A 
cotton field was covered with oil for one fourth of a mile in all 
directions. When the wells are completed, the gas blows the oil 
high into the air, whence it is carried by winds over the adjoin- 
ing land. 

“ . « . Several oii men have estimated that during the 
months of September and October, following the chief develop- 
ment in August, the waste of gas has amounted to 50,000,000 
cubic feet a day. A conservative estimate placed the total waste 
of gas at 200,000,000 cubic feet since August. As very few 
wells have been shot because of the gas flow, the waste from the 
whole field may aggregate 1,500,000,000 cubic feet (1913). 
“The Bald Hill area lies about 12 miles northeast of Okmul- 
gee. The area is known as Bald Hill or Twin Hills. The 
waste in this territory has been considerable. Flow tanks are 
used in this field to catch the vil and the gas escapes. The daily 


waste of gas is about 8,000,000 cubic feet. The gas appears to 
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be very rich and heavy as it leaves the tanks. Many leaky gas 
lines were observed over the field, and considerable waste was 
noted. The largest waste observed was from .. . a well 
which had been drilled in ten days previous to our visit and had 
blown into the air for about six days. The estimated waste dur- 
ing this period was about 5,000,000 cubic feet a day. At this 
time the well had been partly closed, but a drill stem had been 
lost in the hole. The waste during the remaining four days was 
about 2,500,000 cubic feet, making a total waste of perhaps 40, 
000,000 cubic feet. . . . 

“The Schulter field is a narrow pool about 4 miles long lying 
about 2 miles southeast of Schulter and 10 miles south of Ok- 
mulgee. In the northern part of this field the gas was not being 
wasted at the time of our visit, but the past waste had been 
enormous. .. . 

“‘The lower end of the Schulter field is called the Bartlett 
pool, When visited, about 25 wells had been drilled since 
March, 1912, each of which had produced perhaps 15,000,000 
to 30,000,000 cubic feet of gas daily. Most of this had been 
wasted. One of the chief operators of this district said that the 
waste would approximate 15,000,000 cubic feet a’ day. For 
300 days this makes a total of 4,500,000,000 cubic feet. 

The Bruner allotment was visited. This well had blown 
gas for 296 days at an average rate of 6,000,000 cubic feet a 
day. The original flow of this well was given as 22,000,000 
cubic feet a day. The total waste of gas from this well up to 
December 21, 1912, was estimated at *1,776,000,000 cubic feet. 


“The chief waste of gas in the Oklahoma fields (1912) has 
taken place in the Cleveland-Osage area, in the Glenn Pool, in 
the Bald Hill field, and in the Schulter field. The estimated 
annual waste in this state during the years 1910 and 1911 was 
about 100,000,000,000 cubic feet. Most of this took place in 
the Cleveland-Osage area, and in the Bald Hill and Schulter 
fields. The total waste previous to these years was probably 
about 150,000,000,000 cubic feet of which one third came from 
the Glenn Pool and the remaining two thirds, since 1902, from 
widely scattered areas. The loss in 1912 was not so large as in 


previous years, but on account of the waste of ‘wet’ gas in the 
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Cushing, Schulter and Bald Hill fields, and the waste in parts 
of the Osage lands, the total loss for the year is probably 23,- 
000,000,000 cubic feet. The total loss in the past in the state 
of Oklahoma was about 365,000,000,000 cubic feet. It is not 
unlikely that the aggregate waste in Kansas was 50,000,000,000 
cubic feet, if not more. The grand total of gas wasted in the 
Mid-Continent area, according to these estimates, would be 
425,000,000,000 cubic feet. The writer is confident that this is . 
a conservative estimate (1912.) 

“‘The total daily consumption of gas in the Mid-Continent 
area is about 100,000,000 cubic feet. At this rate enough gas 
has been wasted to have supplied the present demand for about 
twelve years. At the present rate of consumption in Oklahoma 
the gas that has been lost would have served this state for about 
sixty years. The intrinsic value of this lost gas, if it had been 
saved, would doubtless exceed the value of the oil that has been 
produced from these fields. 

“About 20,000 productive oil wells have been drilled in ‘the 
Mid-Continent fields, from which there has been wasted to Jan- 
uary 1, 1918, an average of about 300,000 cubic feet of casing 
head gas per well. The total waste of gas from casing heads was 
about 6,000,000,000 cubic feet. The amount of gasolene that 
could have been extracted from the lost gas is variable, but un- 
doubtedly it would have reached several millions of gallons. 

“Two suggestions are offered for the prevention of needless 
waste of gas. It should be made compulsory to use the proper 
methods for conserving the gas found above the more important 
oil and gas bearing horizons. As has been pointed out, a large 
amount of the upper gas has been and is being wasted, and im- 
mense quantities of gas have been lost, and fields have been 
prematurely invaded by water through failure to use the best 
methods in drilling and casing wells and through wasteful ex- 
ploitation.”—-(Technical Paper 45 by Raymond S&S. Blatchley.) 

In many instances in the state gas deposits have been dis- 
covered, and on account of lack of an immediate market the same 
have been shut in by the lease owners, but when later opened up 
it was found that the gas had escaped by under-ground waste, 


dissipation, or infiltration. The operators, no doubt having gone 
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to the expense of trying to preserve the supply, thought they had 
properly attended to the matter, but the escape of the gas would 
indicate the means or plan adopted had been inefficient. 

At the hearing at Okmulgee Dr. L. S. Skelton, who in an 
early day in the history of the gas business in this state built a 
distributing plant in Sapulpa and one in Okmulgee, and who 
also has had much experience in the production of natural gas, 


. stated that in his opinion there had been 10 feet of gas wasted 


where there had been one used in the Okmulgee fields; that he 
favored regulation by the Corporation Commission and that in 
his opinion when drilling for oil if gas is found it should be 
closed in the stratum where found; that in his experience and 
observation he had known good gas fields to be discovered and 
the wells to be shut in by the usual methods applied in the Ok- 
mulgee fields, but that the gas disappeared sometimes even 
before a pipe line could be completed. 

Other witnesses of experience referred to the discovery of 
large wells, the capping-in of the same, and the construction of 
pipe lines thereto and then to the discovery that the gas though 
apparently shut in had escaped while the pipe line was being 
built. 

On this subject the Bureau of Mines writes as follows: 

“The greatest and most evident waste of natural gas occurs 
when a well is allowed to go ‘wild’ after being drilled into a gas- 
bearing stratum. Other wastes of perhaps as great importance 
occur in drilling by the usual methods. Gas is often allowed to 
escape freely while a well is being drilled through a gas-bearing 
sand in the search of oil, In some wells an attempt is made to 
save the gas by shutting it in with a string of casing, having a 
packer at the bottom and a stuffing-box casing-head, known as a 
Braden-head, at the top. Between the packer and the casing-head 
there is usually a large amount of open hole; that is, a hole in 


which the gas is confined in direct contact with the strata pene 


trated, and the strata may be porous. Much of the gas enters 
the more permeable strata, sometimes forcing its way to great 
distances and is lost, so that when the well is opened at a later 
day the available supply of gas has decreased to such an extent 
that it is of practically no value to the owner. This subterranean 


movement of natural gas sometimes leads to the rejuvenation of 
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exhausted gas sands, which has been observed in some of the 
older fields, and in other instances has constituted a formidable 
danger by establishing a ‘stray sand,’ the unexpected encounter- 
ing of which at another well may result in a gas fire with attend- 
ant loss of life and property. . . 

“The wastefulness of existing mmethnds (in Oklahoma) of 
drilling and shutting in wells was generally admitted and re- 
gretted by the operators, but as there was no apparent remedy 
the waste was regarded as necessary and of no material import- 
ance. The following somewhat equivocal article published in a 
journal devoted to the petroleum industry excellently illustrates 
this attitude: 

“ ‘While it is true that some big gas wells have been found at 
Cushing, in the defined oil district, it is also true that this gas 
has been found above the oil sand, and that, when first found, it 
was impossible to drill through to the oil sand until the force of 
the gas had abated somewhat. It is also true that, while waiting 
for the pressure to subside, a lot of gas was wasted. However, 
as there is no market for the gas at Cushing, it might just as 
well be wasted’ .. . 

“Such enormous waste of an important natural resource in- 
dicates that the methods that were employed were faulty, and 
that better methods, which shall at once be successful and practi- 
cal, should be devised. For this purpose the Bureau of Mines 
proposed to investigate the possibilities of adapting the use of 
clay and water, which was devised for use with rotary rigs, and 
developed in Louisiana, Texas, and California, to the dry-hole 
method of drilling practised in Oklahoma. . . . This 
demonstration of the well-drilling method proposed by the 
Bureau of Mines proved the following points: 

“1. The escape of gas from a well during drilling can be con- 
trolled, and formations can be sealed so as to prevent the further 
escape and waste of gas. 

“2. The sealed formation may be reopened at any time by 
removing the fluid from the well, the pressure of the gas clean- 
ing out the mud so that the field will not be affected. 

“3. By sealing off gas with mud-laden fluid it is possible to 
drill entirely through a gas-bearing sand without wasting gas. 


“4, A record of the gas-bearing formations can be obtained 
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with an accuracy that is impossible with the ‘dry hole’ method of 
drilling for.the reason that on drilling a hole ‘dry’ the gas blows 
all the finer drill euttings from the well and only occasionally 
are fragments found that are large enough to show the character 
of the formation penetrated. . . . The demonstrations by 
the Bureau of Mines show that the waste of natural gas in drill- 
ing and casing oil or gas wells is entirely unnecessary and may 
be prevented by suitable precautions. These precautions may be 
outlined as follows: 

“1. Seal each gas-bearing stratum as it is encountered, by 
drilling with the hole full of mud-laden fluid. 

“2. Set each string of casing with a secure and water-tight 
seat, using a long shoe or packer to assure tightness. 

“3. When casing through a gas-bearing stratum, keep the space 
between the casing and wall full of muddy fluid. 

“4, Place a gate valve on top of the inner string of casing 
before drilling into any gas-bearing stratum. 

“5. The string of casing through which gas is taken should be 
seated on top of the gas sand, and the gas should be prevented 
from coming in contact with the wall of the hole above the same. 

“This precaution should be observed when gas is taken through 
a Braden-head at an oil well as well as when a well is drilled for 
gas alone.”—-(Technica] Paper 68——Petroleum Technology 15.) 

The means usually proposed for conserving the natural gas 
supply of the country might be classified to some extent as fol- 
lows: 

1. Care and precaution in drilling. 

2. Proper casing of wells. 

3. Saving gas from oil wells. 

4, Controlling and capping wild wells. 

5. Improved methods of holding the gas back during drilling 
operation and of confining the same in place for future use. 

6. Proper care of wells. 

7. Equitable regulation of the taking and sale of gas from the 
common source of supply. 

As indicated heretofore, the methods ordinarily used in the 
state of Oklahoma for retaining the gas in place, after discovery, 
for future use, have not been successful. 


The use of packers, casing, the stuffing-box casing-head, or 
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Braden-head, and. plugging is commonly resorted to, and it is 
thought that cement might be.more generally used, while no well 
should be drilled or operated without the control casing-head, 
which though used is not always found in the oil fields of ‘this 
state. | 

The mud-laden fluid or mudding-in process appears to be in 
general use wherever the rotary drill is used, and those best in- 
formed express the opinion that this proeess is very well adapted 
to the plan of drilling generally followed in the state of Okla- 
homa. The process is described as being simple in preparation 
and not difficult of application. 

It appears that in operations in this state the packer is used 
upon the discovery of a gas sand ; that just before penetrating the 
sand when its depth is once discovered, a smaller drill is used, 
thus making a shoulder in the wall of the hole, and thereupon a 
packer is placed, upon which the upper string of casing rests; 
that sometimes a packer is placed immediately below the sand and 
the gas is kept in by these packers and a short string of casing 
extending from one to the other; that when only one packer is 
used, being located above the sand, a Braden-head or stuffing-box 
casing-head is used above ground to hold the gas in between the 
outer and inner pipe; that sometimes upon the discovery of a 
water sand, packers above and below with casing intervening are 
used to hold the water back in the sand and prevent its entrance 
into the well. 

It also appears that cement is very extensively used in other 
fields in perfecting the shoulder for the packer to rest on and 
sometimes in filling up the space between the wall of the hole and 
the permanent casing, and also for plugging; that in England 
and France the law requires dry or abandoned wells in coal areas 
to be plugged from top to bottom with cement, and the Commis- 
sion is of the opinion that cement should have been used in the 
matter of casing and plugging to a far greater extent and more 
competently that it has been used in this state. 

It also appears that the control casing-head with anchoring to 
prevent blow-outs, accidents, and fires and also waste of oil and 
gas, is generally used, but not as extensively as it should be used. 

The “mudding-in” process or “mud-laden fluid” method as 


heretofore indicated is of general use in other fields, and has 
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proved very satisfactory, but it does not seem to have becn 
adopted to any extent in this state. 

A writer familiar with the process describes it as follows: 

“In this paper the term ‘mud-laden fluid’ is applied to a mix 
ture of water with any clay which will remain suspended in 
water for a considerable time. The fine sticky clays that in many 
places are termed ‘gumbo’ are well suited for this purpose. 

“Some oil workers have thought that ‘mud-laden fluid’ implies 
the use of any of the drillings from the well; but this is not the 
case, for if any coarse material in the drillings, such as sand, is 
used it will settle in the well and prevent the bit from striking 
the bottom of the hole. The proportion of clay that should be 
mixed with water to insure the best results is about 20 per cent 
by weight. With this proportion of clay in the water it is im- 
possible for the driller, no matter how experienced he may be, to 
tell whether there is any clay at all in the hole, for the tools work 
about the same as they would if the hole were filled with clear 
water. .An excellent idea of the consistency required can be ob- 
tained by comparing tke action of a stream of sand pumpings, or 
muddy water, running in a ditch with that of clear water. The 
sand pumpings contain fine material that is deposited on the 
walls, and especially the bottom of the ditch, where it forms an 
ever-stickening protective coating; clear water, on the other hand, 
cuts away the sides and bottom of the ditch and may cause it to 
cave. Between clear water and water containing more mud than 
can be held in suspension by the current, it is possible to find a 
mixture of clay and water that will deposit part of the clay asa 
fine, protective coating while the rest of the clay remains in sus- 
pension and passes through the ditch. 

“The action of the mud-laden fluid on gas rock or gas sands, 
or other porous formations, can be likened to the action of 
muddy water going through a filter. In any filter that has been 
used for some time, it will be found that most of the sediment 
from the water has been deposited on the surface of the filter, 
but some of it has entered the filter, the proportion diminishing 
with the distance penetrated. 

“The distance to which clay from the fluid in a well will pene 
trate a porous formation depends on the excess of pressure pro- 


duced by the column of fluid or by the pump, and also on the 
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porosity of the formation, but finally no more water will go 
through. 

“Some drillers contend that clear water should have the same 
effect as the mud-laden fluid, but the results of trials have shown 
that it does not. Many wells cannot be filled with clear water, 
because the water continues to flow into the rock or sand without 
any clogging effect, and in consequence does not rise high enough 
in the well to give a pressure sufficient to overcome that of the 
gas. Drillers have attempted this method, using clear water, 
and have permanently drowned out a gas sand. Further than 
this, clear water causes the walls of the well to slack and cave 
and ‘freeze’ the pipe. 

“The action of the muddy water is entirely dissimilar. The 
fluid enters the porous stratum for a short distance, and deposits 
clay that clogs the openings and finally prevents the further in- 
flow of fluid. 

“Should it be desired at any time to recover the gas from a 
porous bed that has been clogged, all that is necessary is to bail 
down the fluid in the well until the pressure of the remaining 
fluid is less than the gas pressure. The fluid will then be forced 
out of the well by the superior gas pressure, and the gas sand 
will be thoroughly cleaned of all mud. By using this method 
the operator can seal or unseal at will a gas-bearing formation. 

“In order to save time in preparing the clay and water mix- 
ture for a well it is recommended that a slush pit about 15 or 
20 feet long, 10 feet wide, and 3 feet deep be dug close to the 
derrick. The place for this pit does not matter much except that 
it should be on the lowest side of the derrick, so that when the 
well is bailed the fluid will run into the pit without trouble. 
When.a well is being drilled through beds of clay the drillings 
from these beds can be turned into the pit as they eome from the 
well and thus be saved and kept from becoming mixed with sand 
and shale drillings. Care should be taken not to mix with this 
fluid any material that will not stay in suspension.” —( Technical 
Paper 66, Petroleum Technology 14.) 

For further reference to this subject and all others herein dis- 
cussed, attention is ‘called to the following publications issued by 
the Burean of Mines, Washington, D. C.: Technical Paper 32, 


Petroleum Technology 3, Cementing Process; Technical Paper 
P.U.R.1915E. 


1022 OKLAHOMA CORPORATION COMMISSION. 


38, Petroleum Technology 6, Wastes in the Production and 
Utilization of Natural Gas; Technical Paper 42, Petroleum 
Technology 8, Prevention of Waste of Oil and Gas; Technical 
Paper 45, Waste of Oil and Gas in Mid-Continent Fields; Tech- 
nical Paper 66, Petroleum Technology 14, Mud-Laden Fluid 
applied to Wel) Drilling; Technical Paper 68, Petroleum Tech- 
nology 15, Drilling Wells in Oklahoma by the Mud-Laden Fluid 
Method. 

We have heretofore referred to the witness, A. J. Diescher, 
who, after appearing before the Commission at Bartlesville, later 
reduced his observations and suggestions to ve and filed the 
same. His statement is as follows: 

“Relative to the matter of gas conservation in Oklahoma, I 
desire to submit the following information and suggestions, as 
to the gas waste and possible methods of accomplishing conserva- 
tion to protect and assure an ample future supply of gas to the 
people. 

“The greatest waste which has occurred in recent years has 
taken place in the Cushing field. The quantity wasted in the 
past has been far greater than the public in general, and even the 
operators causing the waste, would possibly conceive, without 
actually measuring each well and arriving at the total for the 
field. This waste at present while still great has been reduced 
greatly from what it has been in the past owing to the depletion 
of the great reservoirs which have been exhausted. 

“The importance of conservation measures lies in saving the 
remnant of the present developed supply and in preventing re- 
currences of waste in the development of deeper or other present 
unknown deposits in that field or in other fields of the state. 
“It is of the utmost importance.that conservation become ef- 
fective before any new deposit, either deeper or elsewhere, be 
found, as there is no time so easy to take measures to stop waste 
and control the supply in a field as before that waste commences. 

“One thing about gas waste which enters as one of the great- 
est elements causing the continuance.of waste kes in the fact 
that in no gas field and especially no extensive gas field, where 
many operators work, does anyone really comprehend what the 


magnitude of the sum total of all waste is. Each operator is 
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especially interested in his own particular lease, and does not 
come in sufficiently close contact with the conditions on other 
leases to know the true state of affairs to be able to form a reliable 
judgment of what is actually taking place in the field as a whole. 
Then again, in the past the individual oil operator has not paid 
much attention to know just what the waste was on even his own 
property, by actually measuring it to know, resulting in a very 
insufficient knowledge of the entire situation to really realize the 
extent of: the waste. Again, the average oil operator always 
looked upon gas in oil wells as a nuisance and something to be 
eliminated as rapidly as possible, and has never given this valu- 
able public resource the benefit of his good will and consideration, 
to learn sufficient regarding the gas business to really: compre- 
hend what he is doing in causing this waste. . . . 

“The first and possibly one of the most important steps to 
terminate this awful waste is publicity. That is, to make the oil 
operator, as well as the public, realize what this waste amounta 
to. The larger gas operators and pipeline companies who must 
study each field as a whole, who must look ahead several years 
at all times to assure a future supply for the people they serve, 
alone are in position to-day to realize the extent of this waste. 
They, alone, have studied it, have taken gaugings of flow and 
rock pressure in various parts of the fields and sands, and have 
compared the gaugings of the fields as a whole at frequent inter- 
vals to see the rate of decline. At present, they alone fully 
realize the awful extent of this waste which has gone beyond re- 
covery. Such gaugings soon teach one that this loss is so far in 
excess of all possible judgment of even experienced gas men, who 
have not gauged the fields, that it is only natural and to be ex- 
pected that the oil operators and others interested or located in 
the fields should be unable to conceive and should doubt the 
actual extent of this waste. ; 

“Based on such study and measurement, the writer, as manager 
of one of the large pipeline companies, with wide knowledge of 
the true situation, is assured that the gas wasted in the Cushing 
field alone to date is greatly in excess of 200,000,000,000 feet, 
and that not over 10 per cent of the gas originally stored there 
and taken from the reservoirs has ever been consumed for any 


useful purpose, either in the fields or for the market. 
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‘“‘The reason for this apparent lack of knowledge on the part 
of the oil operator as to the true situation in the field is that such 
a large percentage of the total surface waste is through the waste 
of so many oil wells blowing comparatively small quantities (say 
a million or less cubic feet daily) of gas into the blow tanks 
where exhausting over such a large area as the tank, is not 
readily observed and its significance not comprehended until 
actually gauged, as individual wells. Four hundred or even one 
hundred such wells in any field would soon drain the field and 
destroy the people’s gas supply. 

“The great remedy for this condition lies in a periodic gauging 
of every well in a field, whether a large or small well, ignoring 
none and mathematically arriving at the actual extent of the 
waste. 

“The periodic measurement of the wells and publication of 
the total volume of waste in each field, bringing home to each 
producer the enormous extent of such waste, would be powerful 
influence in enlisting his efforts to terminate this waste, by arous- 
ing his spirit of honor and co-operation in stopping a colossal 
wrong through making him aware of the extent of the same. 
Also through enlisting the power of public opinion in stopping a 
wrong in which every citizen is concerned. 

‘“‘The money value of the gas actually wasted in the Cushing 
field in the past two and a half years is conservatively stated as 
not less than $20,000,000. 

‘“‘There are two losses occuring in the fields, both of which are 
of serious importance, and both of which must be effectively con- 
trolled and eliminated if the gas resources of the state are to be 
conserved. The one is the blowing of gas to the atmosphere and 
the other is the underground waste whereby the gas escapes from 
the stratum in which it was originally found to other previous 
formations from which it is impossible to recover it to any great 
- percentage. Both of these losses exist to great extent in most gas 
fields and to enormous extent in the Cushing field. 

“The blowing of gas to the atmosphere is so self-evident and 
so visible in the fields it cannot be questioned at all. 

“The underground waste is not so apparent on the face of it, 
and in some quarters not so readily understood and accepted as 


a fact. However, there are so many cases in existence where the 
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demonstration is so clear and apparent that it cannot be ques- 
tioned by any experienced gas man. Again, for its absolute 
proof, one need but only consider the wide spread, though er- 
roneously based, principle accepted by almost all practical oil 
and gas men that you cannot close in a gas well to-day and come 
back in a year or more and find the supply there when you want 
it, or at least in the same condition as to volume or pressure as 
when closed in. This generally accepted experience is the ab- 
solute proof of the wide-spread extent of underground waste. 
‘That gas was tapped in the stratum in which it was found with- 
out any doubt over an enormous period of years, the only change 
which has taken place in its confinement upon drilling into it is 
that the cap rock forming the sealing element has been tapped 
or broken by the drill hole. Outside of this drill hole, no change 
has taken place in the sealing formation of gas deposit, and the 
only avenue for escape is through the channel of this tap. The 
only reason that it flows through the channel is that the puncture 
made by the drill has not been sufficiently sealed off either due 
to a careless attempt to seal it or else to an inefficient method or 
appliance to seal it off. In the past, there was generally one or 
two ways adopted to seal in this gas, or else no attempt was made 
to confine it in the sand it was found. One way was the use of a 
tapered shoe at the foot of the casing, causing the shoe to wedge 
into the hole by the weight of the casing above and close off the 
hole, conditional that the hole was sufficiently regular and soft 
enough material to permit the shoe to come to a rest all around. 
The other was the use of the well-known rubber packers whereby 
a rubber sleeve on the outside of the pipe was compressed by 
telescoping the pipe, causing the rubber to swell out sidewise 
against the wall of the hole and fill off the opening between the 
pipe and earth with such tightness as to prevent gas of even such 
high pressure as 1,000 to 1,200 lbs., per square inch, passing 
around the packer. The sidewise pressure on this rubber to hold 
it against the earth wall tight enough to keep such high pressure 
of gas from escaping around it is enormous, and to this pressure 
is added an additional pressure on this rubber due to the further 
swelling effect of oil coming in contact with the rubber. Most 
rubber when placed in oil will soften and swell, often to double 


its normal size. This meena. ee produces a further strain 
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on the rubber greatly tending to a general rupture of the material. 
The least crack or seepage of gas around the rubber will act as 
a knife in cutting the rubber, and where leakage is once started 
no rubber packer will remain intact long, as is evidenced by the 
very common blowing of pieces of packer rubber from oily gas 
wells upon testing them. So far, these methods of packing gas 
sands are very ineffective. There is one method known as the 
mud-laden fluid method which has been very successfully used 
and which is fundamentally correct in principle. This will be 
readily understood when you consider that the shoe or packer 
methods alone represent nothing more or less than trying to 
build a partition in a hole perhaps several thousand feet under- 
ground, in an earthen hole offering a most fragile and irregular 
support for such partition, where every element is against one in 
making an efficient job, and where the partition is completed 
you may have a pressure of even 1,200 lbs, per square inch on 
one side trying to force it out of place and in a certain sense an 
open void of practically no pressure on the other side of the 
partition. With such severe conditions of packing where it is 
impossible to inspect the job with the eye, it cannot be expected 
that any efficient job can be made as a regular thing. On the 
other hand, the mud-laden fluid method does not depend alone 
upon such a partition, but overcomes the tendency of the gas to 
escape around the casing by overbalancing the pressure of the 
gas by a column of mud of equal or greater weight per square 
inch than the gas pressure to be confined. The advantage of this 
method is that regardless of the character of the earth forma- 
tion sealing in the gas stratum, the mud will find its way into 
all crevices, cracks, or holes and counterbalance any escaping 
tendency of the gas, and is therefore fundamentally more cor- 
rect in principle than the regular rubber packing methods com- 
monly used. | : 

“Not only is this method more rational in principle and more 
efficient in operation, but it is, in the long run, more economical, 
and results in a lower total cost per well than with the packing 
methods. This is a proved fact in our own operations where we 
drill gas and oil wells to a depth of 2,500 feet in the Augusta, 
Kansas fields, passing through two or three gas sands, several 


very heavy water sands into the oil sands underneath, and in 
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which wells we. successfully close off all water and gas sands by 
using the mud-fluid process, after failing to make efficient jobs 
with regular packers, and do this at a total cost per well of at 
least $500 less than under the regular packer methods, due to 
saving much casing in drilling under that process. 

“In fields like the Cushing field where 10 to 16 gas, oil, and 
water sands are encountered in single wells, and where the 
Tucker sand and the top of the Mississippi lime are yet to be 
encountered as possible producing sands, it is absolutely im- 
possible to efficiently protect all sands encountered, by present 
methods of drilling, casing, and packing. It is absolutely beyond 
. any possibility within the casing range of such wells unless the 
mud-laden fluid process of packing is used, in which case much 
casing can be omitted from the well effecting a far greater saving 
in cost of well than any added cost of mudding in. 

“Again, upon drilling down to a given sand. underneath other 
sands it is not necessary to waste any gas from the shallow sands 
in passing through same if such sands are drilled in under a 
column of water or mud laden fluid. This is proved by the fact 
that many of the greatest oil and gas wells of the country are 
drilled in under such conditions in such fields as those of Cali- 
fornia, Texas, Louisiana, and Mexico under the regular rotary 
practice and under the practice of combination drilling by rotary 
or standard equipment, and very often by regular standard drill- 
ing under column of mud fluid or water. That mudding in a 
producing well for conservation will not injure the oil well is 
also proved by the fact that all oil wells drilled in by the rotary 
process are subject to this treatment as a matter of regular prac- 
tice. It is also proved by our own practice in a much more 
difficult matter of building up cement cap rocks over gas forma- 
tions after wells have been drilled in, and in the two such cases 
we attempted we have had perfect success on a much more diffi- 
cult matter of handling rapidly hardening cement in contact 
with a producing sand than a plastic matter like mud laden 
fluid. These two instances were carried ont in different fields 
in Oklahoma months after the wells were drilled in, and for the 
purpose of stopping great underground waste of gas, which was 


successfully done. These cases are exact parallel cases to what 
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would be necessary in the Cushing field to now seal in the sands 
in present producing wells. 

“Tt is an absolutely necessary essential of gas conservation 
that the gas, oil, and water encountered in sands penetrated to 
reach lower sands be sealed off in an efficient manner to keep the 
product confined in each sand in which it was found, and that 
there be no intercommunication between different sands behind 
the casings, whether water, gas, or oil sands. 

“When gas sands in producing wells are confined behind the 
casing and brought to the surface through casing-heads, it is an 
absolute impossibility to prevent such gas from dissipating into 
previous earth formations on its way up to the casing-head. 
Also, it is an absolute impossibility to efficiently care for such a 
well and sands feeding behind the casing, as neither casings, nor 
water contained in the gas sand with the gas or in other com- 
municating sands, can be efficiently removed or blown from be- 
hind the casing through a casing-head. Such wells result in 
enormous underground waste and also do not flow gas for possibly 
half the life they would have if they were drilled as separate 
gas wells, Any attempt to conserve the gas supply by producing 
through casing-heads is absolutely impractical and must result 
in defeat of conservation. 

“No gas or oil well should produce either gas or oil from 
two sands at the same time, nor should the same well produce 
both oil and gas at the same time unless they occur in the same 
sand and not separated by an impervious break or streak, and it 
is otherwise impossible to confine one or the other product to the 
safid in which it is found. In all producing fields where oil and 
gas are found in separate sands or can be kept separated, separate 
wells should be drilled for producing each product. 

“It is not necessary to drill as many gas wells as oil wells, 
as one gas well will drain as much ground as from four to six oil 


- wells, and further drilling for gas is an unnecessary expense and 


economic waste. 
“Such gas wells should pay large dividends on the investment 
on present prices of 24 cents per thousand feet of gas sold. 
“Where oil and gas occur in the same sand and cannot be 
separated and confined separately and must be brought to the 


surface together, separators should be used to separate the oil 
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and gas so each product can be sold to the respective market, 
and preference should be given to such gas in marketing same 
to encourage conservation. 

“Such separators would somewhat retard the flow of oil to 
the surface at the time being, but would extend the period of time 
over which the wells would flow natural before pumping would be 
required. Also, it would result in a saving of much of the lighter 
and most valuable portion of the oil which is now carried off 
in a fog or mist from the blow tanks by the gas allowed to escape 
to the atmosphere. How much this would increase the Beaume 
gravity of the oil, or what per cent increased production it repre- 
sents, can only be determined in each field by actual practice. 
Another great benefit such separation would be to the oil opera- 
tors would be through reducing the great amount of ‘cut’ oil now 
produced and unmarketable. This cutting is due to the agitation 
of oil and water by the high velocity gas passing through it. The 
possibility of great saving here in the field to the oil producers is 
so great that they should, of their own accord, welcome gas 
conservation, and should co-operate in putting their own industry 
upon a more efficient and profitable basis. 

“It cannot be doubted but that gas conservation will benefit 
the oil producer greatly both as to efficiency of production, opera- 
tion, and in effecting an influence on marketing conditions which 
must inure to his benefit. 

“Tt goes without saying that common purchasing on a pro 
rata basis, subject to the umpiring of an impartial tribunal of 
questions arising between production and marketing (and of as- 
suring an ample supply for the people) by the gas-pipe line com- 
panies is essential to the successful conservation of gas. 

“It is not necessary or advisable to separate leasing as be- 
tween oil leases or gas leases, as such separate operation by two 
different interests on the same lease would result in complications 
and litigation far greater damaging than benefiting conservation 
and development. 

‘As a general rule, it is far better to encourage leasing of oil 
and gas rights to the same operator, giving him the opportunity 
and the greater chance of making his operations a success by dis- 
covering either oil or gas, but it makes no difference from the 


standpoint strictly of conservation who drills the well and 
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whether he has only the oil or gas right or both as long as who 
ever brings in the well must conserve either product. 

“It is just as important to conserve the rock pressure of a 
well as to conserve the volume, as there can be no diminution of 
rock pressure without a corresponding loss in volume. 

“The purpose of blowing gas from oil wells is to accomplish 
a greater flow of oil from the well. This is brought about in two 
ways. First, by the lifting tendency of gas blown at high veloc 
ity to pick the oil up and carry it to the blow tanks on the sur- 
face, a method resulting in the cutting of a great deal of oil 
making it unfit for market. The second way is by flowing the 
gas through the oil at a much lower velocity, causing the column 
of oil in the casing between the sand and the surface to become 
so charged with bubbles of gas reducing the weight of that 
column owing to the many void spaces in these bubbles so that the 
pressure of gas and oil at the bottom of the well can cause that 
column of oil to flow to the blow tanks in a greater volume in a 
given time. A third purpose is for the object of exhausting any 
back pressure which may exist in the wells when they have 
reached such a low stage of flow that it is necessary to pump 
them from the surface. In this case, reducing the pressure at 
the bottom of the well causes the oil to flow out of the rock in 
greater volume. Of these three methods, the first method not 
only reduces the flow of the.oil produced and carries off from 
the blow tanks large quantities of the lighter parts of the oil 
but is of short duration owing to the enormous quantity of 
gas escaping to the surface and the consequent early depletion 
of the gas reserves. The second method is the more practical of 
the two in the long run, resulting in a more moderate rate of 
flow of the oil with the elimination of the cutting of the oil and 
reduction of the quantity of unmarketable product, and also be- 
cause of the more moderate flow of gas from the wells the period 

of time which it takes to deplete the gas supply 1s greatly ex- 
tended and therefore the period of time over which the lifting 
tendency of the gas is available is greatly extended, resulting in a 
greater period of time before pumping is necessary than by the 
first method. The third method is one which naturally is desired 
to be avoided, if possible, that is the pumping of the oil, as the 
output of such pumping wells is comparatively limited to a small 
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amount when considering the Cushing wells owing to the limita- 
tions of the capacity of the pump. . . .” 

After the hearing at Tulsa it seems that the oil operators as- 
sembled and, having been invited to do so, they thereafter filed 
with the Commission a paper outlining suggestions in the matter 
of the enforcement of the conservation law. Their statement 
is as follows: 

“Pursuant to suggestion made by your Commission at meet- 
ing held at Tulsa on June 26th, a meeting of oil producers was 
held at Tulsa on June 30th for the purpose of outlining sug- 
gestions in 395. 

“At the outset, the members in attendance at the meeting wish 
to impress upon the Commission the fact that both from a point 
of self-interest and a desire to co-operate with the Commission, 
the oil producers are desirous of preventing any unnecessary 
waste of gas in connection with their operations in the oil fields, 
and, further, to frankly admit to the Commission that in their 
operations for oil a certain amount of loss of gas is unavoidable. 
In the efforts to minimize the amount of loss of gas the oil pro- 
ducers are willing and anxious to adopt any means which may 
be found practical. 

“The consensus of opinion as developed at this meeting may 
be embodied briefly in the following points, and is submitted to 
your Honorable Body as suggestions to be followed in any order 
-you may feel called upon to make in the premises: 

“First. That it 1s impractical to make any general order 
covering the various oil fields of Oklahoma. The conditions in 
each field being so peculiar to itself as to make any general order 
from an operating standpoint impractical, and to a large degree 
unprofitable if not impossible of performance, 

“Second. Even as regards a single field, conditions vary so 
with the drilling of different wells that a general order will be 
found to work an injustice, and to be more or less impractical 
of enforcement in connection with continued operation of such 
field. 

“Third. That as oil and gas are both found in the same sand 
in the Oklahoma fields, it has been found an impossibility to save 
both and at the same time successfully operate for either. 


“Fourth. That even were the gas conserved in such sand it 
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would be at the expense of the oil produced, for the reason that 
an adjoining lease might, and has in many cases, been found to 
be in a formation that contains little or no gas, the result being 
that the oil in such lease would be readily obtainable and at the 
same time the oil would be drained from the adjoining lease, due 
to the fact that the gas volume being less on the neighboring 
lease, the oil following the line of least resistance of necessity 
finds its vent in such lease. 

“Fifth. That it has been found impossible to acquire a market 
for the gas that has necessarily been produced in excess of that 
used in operations in the oil fields, and were such gas by order of 
your Commission conserved, where it is found in any considera- 
ble quantities, an accumulation of such gas would result without 
any market in sight for it, nor any market in prospect, according 
to the best information and belief of the oil producers repre- 
sented at this meeting. 

“Sixth. The members of this meeting are unanimously of 
the belief that the waste of gas in the oil fields has been greatly 
exaggerated, and that if proper allowance be made for the gas 
that has been used in the drilling operations, the actual waste 
shown will be materially less than has been represented to your 
Commission, or has been alleged in the newspapers and publica- 
tions generally on this subject; and, further, as an actual fact, 
oil producers are to-day short of gas in many instances for drill- 
ing purposes, and in some instances at least are using oil to 
supplement the supply of gas as fuel, even in the Cushing field, 
for actual and necessary drilling operations. 

“Seventh. The meeting is of one mind as to the desirability 
of making all possible saving of gas, but it is the experience of 
producers here represented that no satisfactory method has been 
found to profitably operate a lease for oil purposes and at the 
same time save in its entirety the gas produced from such terri- 
tory, where the oil and gas is found in the same sand, and where 
apparent prolonged waste of gas has occurred it will be found in 
most instances to have been on unusual occasions which have 
arisen due to special conditions, and which will always arise in 
all oil fields, and which are not susceptible to regulation by the 
Commission, nor which can be anticipated by the producer. 


“Eighth. It is the unanimous opinion of those present, based 
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on years of experience in the oil-producing business, that if the 
Commission will formulate an order requiring the Braden-head- 
ing of dry gas, or gas from formations which do not produce 
oil, such order is all that can be safely made in the premises. 

“Ninth. It seems to be the unanimous opinion of all those 
present that the enforcement of § 5, as to the taking of gas 
ratably by the common purchasers of gas, is absolutely essen- 
tial to any benefits to be derived from this bill. Should § 5 be 
eliminated or not enforced, and to regulate and enforce the 
balance of said bill, in the judgment of those present, it would 
only work to the advantage and benefit of the gas companies who 
own and control their pipe lines and markets, and would mean 
the confiscation of properties, principally oil, the total value of 
which would run into millions of dollars, and the general public 
would not be benefited for the reason that it would create a 
monopoly for the use and benefit of the gas companies only who 
own and control their own markets.”’ 

At Bartlesville, W. H. Johnson, an operator of long and suc- 
cessful experience appeared before the Commission and later 
filed a paper from which we quote as follows: 

‘Heretofore it has been quite frequently a general practice to 
drill such (wild-cat) wells through the gas sand and continue 
drilling until the well has either proved an oil well, dry hole, or 
has run into water. My experience and observation leads me to 
the conclusion that this gas should be closed or shut in before 
drilling deeper, or the hole should be drawn in and the deeper 
drilling done with smaller tools. This, of course, entails a waste 
of gas while the well is being deepened, which, in case of a very 
large well, would be unwise, but in case of a well of not to exceed 
a few million feet the deepening can be done without great incon- 
venience until the deep sand is tested, and then the well can be 
plugged below the gas sand. In case of a well of a large flow 
the casing can be put in, setting it on the shoulder created by 
using smaller tools and thus save the gas. In case of drilling 
down before the gas is shut in and finding oil in a deeper level 
or in the lower part of the sand, the well can be cased, the casing 
resting on the shoulder as before mentioned, and the oil can be 
produced inside of the smaller casing and the gas between the 


casings. If it is desirous to torpedo the well before the gas is 
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shut off, there is no particular objection to doing that, and it has 
its advantages. 

“I write of this process without going into further details, 
because by experience I know it is perfectly feasible, economical 
as far as the waste of gas is concerned, and the future income 
of the producer, and serves the principle of conservation in as 
inexpensive and practicable a manner as seems feasible. 

“Of course this does not prevent using the mud process instead 
of outside casing in the walls above the gas sand. If you will 
permit me to express my judgment, I think the question of how 
the walls above the gas are to be protected should be left to the 
views and experience of the individual producers. It has been 
my judgment for a long time that it is a most wasteful practice 
to drill those wells through the gas sand or the gas strata of the 
oil-bearing sand, without reducing the hole so as to case the gas 
off and separate it from the oil. There.is such a variety of sands 
that to attempt to intelligently discuss the question of saving the 
gas from the upper part of an oil-bearing sand in the way that we 
have done in this field, with perfect success, would be to make: 
statements which experience in other sands might not bear out. 
Oil sands in the different pools and frequently in different parts 
of the same pool are so dissimilar as to make it a difficult prob- 
lem, as a general rule, to arrive at; nevertheless, it is feasible to 
prepare to shut the gas off from anything found below the gas 
to a very far greater extent than is being done. 

“Feeling a deep interest in your efforts, that you may accom- 
plish the greatest amount of good, I am, 

“Most respectfully yours, 
“W. H. Johnson.” 

Some reference has heretofore been made to F. P. Fisher, 
whose experience as stated has been considerable. He filed with 
the Commission a written statement and several exhibits, His 
statement is as follows: 

“Relative to the waste of gas in the Cushing field: This 
waste has continued from the very first discovery of gas in that 
field until the present date,—a period of approximately three 
years. 


“During the period the extent of the waste fluctuated, increas- 
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ing with the bringing in of each new sand and reached its maxi- 
mum with the tapping and developing of the Bartlesville sand. 

“This loss is due principally to two wastes,—one by allowing 
the gas to blow to the surface and escape forever; the other, by 
allowing the gas to escape into other earth strata and dissipate 
beyond recovery. 

“‘The former loss was due to the lack of interest in gas by the 
oil producer who, in. those days, desired to be rid of the gas to 
facilitate drilling and also to flow the oil from the wells by gas 
pressure. 

“‘The second loss was due to a general lack of comprehension 
of underground wastes and to unskilled and inefficient methods 
of packing off the gas in the various sands: 

‘‘Also due to the difficulty of and, in a general sense, the abso- 
lute impossibility of packing off separately, within the range of 
casing possibilities, so many sands as occur in most of the deep 
wells in the field. 

“By reference to the blueprint attached, it will be seen: that 
single wells as, for instance, the ‘Clover Leaf’ and other wells 
have encountered nine sands producing either oil or gas, in 
reaching the Bartlesville sand. 

“This is aside from several water formations penetrated and 
if these wells are carried down to the Mississippi lime, there are 
yet to be encountered the Tucker sand and the top of the Lime; 
both of which are productive in many fields, 

“In short, wells in the Cushing field, where carried to the 
depth of known productive sands, will encounter as high as 
eleven producing sands, and, in addition, at least three or four 
water sands which must be shut off, making a total of as high 
as fifteen sands to protect. 

“‘Unless these sands are closed off, to confine the oil and gas 
in the sands in which they are found, great wastage is bound to 
follow. It is absolutely impossible to place sufficient strings of 
casing in any well to protect one half the sands encountered in 
the Cushing wells, and, before any conservation can be attained 
or this waste reduced, it is necessary to apply some other system 
of casing or packing off of wells. 

“A year or two ago the Federal government attempted to 
introduce ‘mudding in the sands,’ but, as it was a new process in 
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this field, it was received with a great deal of prejudice, although 
very sound in principle and very successful in other fields. 

“The process lacked the good will and earnest support of the 
Cushing producers, who did not care to undertake anything new 
to them unless they absolutely had to. The one element which 
prevented its general use was that it was introduced as ‘a request 
from the department,’ and one operator chose to try it and his 
neighbor chose not to try it; bringing about the attitude of in- 
difference. 

“The adoption of this process at that time would have saved 
the gas supply of that field for years to come. As it is, the 
‘casing of wells in the Cushing field is done in a haphazard man- 
ner with absolutely no thought or care toward saving the gas.’ 

“The blueprint exhibit No. 1 herewith will give an idea of 
the utter failure of the casing methods of the Cushing field to 
ward protecting the gas sands. In fact, it could not be better 
cased to accomplish waste if it has been studied out for that 
purpose. 

“By reference to this print it will be seen that all the sands, 
four in number, from the Layton to the Wheeler sand, are thrown 
together behind the casing, excluding the gas from the 8” casing 
and providing a channel for communication behind the casing 
for the gas from the four sands mentioned; permitting the waste- 
ful results, the equalization of gas pressures between the different 
sands and the dissipation or underground waste of the gas into 
porous formations intervening the gas sands. 

“Again, the sands above the Layton sand are shut off in simi- 
lar communicating manner behind the larger casings, permitting 
the water sands intervening to come in direct contact with these 
gas sands and drowning them out and wasting this gas. 

“Again, some of the wells are so cased that the seal is, in 
many cases, above the Layton sand and, in many others, below 
the Layton sand, making a direct communication between the 
sands above and below the Layton, so higher pressure gas from 
below can escape through the Layton sand to the upper sands, 
resulting in that the gas from all sands above and including the 
Wheeler sand are intercommunicating and their rock pressure 
destroyed, resulting in large investments in compressor stations 


to recompress such small part of it as can be regathered. It also 
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results in that, in almost every well encountering these gas de- 
posits, the gas is exposed for dissipation into the porous forma- | 
tion from the Wheeler sand to near the surface of the ground, 
resulting in terrific permanent waste of the gas. 

‘“‘The only possible solution for remedying this waste and dis- 
continuing it lies in adopting the ‘mudding in’ process for sealing 
the gas in the sands where it is found. 

“No oil is successfully producing from two sands. Almost 
everyone in the field is producing from only one sand, generally 
at the very bottom of the hole. Packing off or mudding off the 
gas sands higher up would in no manner whatever interfere with 
the value of the well as an oil producer. 

“Casing off the gas from an oil well and delivering the gas 
to the surface through a Braden-head is but a makeshift process. 
It is absolutely impossible to properly care for such a well; most 
oil wells now producing gas from the Braden-head in this field 
have a greater or less column of water behind the casings and 
interfering with the gas production and pressure. Such wells 
cannot be kept in good producing condition long and are a source 
of great gas waste. They cannot be efficiently blown to free 
them of water nor can they be cleaned of any salt or caving 
material, while the small passage for the gas, outside the casing 
and between the casing andthe wall, offers special conditions 
inducive to caving and collapse, when any larger volume of gas 
flows through the narrow space and cutting action of the gas 
commences. 

“Oil and gas should not be produced from separate sands in 
the same well. Separate wells should be drilled to reach the gas 
and separate wells should be drilled for oil. This will result in 
the greatest earning to the producer and the greatest benefit to 
the people through the use of our gas and oil resources. 

. “It is not an expensive matter to close off by ‘mudding in’ 
the gas sands separately from the oil sands. The larger size of 
easing could be pulled and re-used for drilling other wells, with- 
out waiting for the wells to die before pulling the casing. This 
one feature of recovered casing alone will more than offset any 
additional cost of mudding in the wall. 

“Tt is thoroughly proven by wide practice in all oil and gas 


fields that it is. not necessary to drill gas wells as clege ‘aa oil, 
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wells to drain a given field. Oil wells are commonly located 
_ from 400 to 660 feet apart, while gas wells are generally located 
from 1000 to 1500 feet apart; or, in other words, one oil well 
per ten acres is the usual practice over the country, while one 
gas well per forty acres is the general practice based upon the 
judgment of experience over all fields. 

“According to this it is not necessary to drill a gas well off- 
setting every oil well brought in through the sands in case oil 
and gas are handled through separate wells. However, the maxi- 
mum ratio should not exceed one gas well to four oil wells drilled. 
It is the usual practice to rapidly drill up the oil territory and 
bring all oil possible to the surface, each producer making as big 
a grab as possible. This results in an enormous waste of wealth 
through reducing prices, ruining many small operators and up 
setting the industry in general, so a few large aggressive pro 
ducers may have a carnage. It also results in the investment of 
large sums of money in storage capacity. 

“The best interests of the oil producers are not attained 
through such exciting operations, but it is well recognized now 
by the leading oil operators that their earnings would have been 
far greater, had their business been conducted more on the basis 
of efficiency than the wasteful methods up to the present. 

“That it is not necessary to carry on the gas business in the 
same way, wasting at the surface what cannot be stored, is patent 
to all who realize what a simple thing it is to mud in and seal 
off intervening gas sands. 

“Two gas wells on the Hill Oil Property have produced their 
owners over $100,000 from the gas they produced and which 
sold at 24 cents per thousand feet 2 pound gas at the wells. 

“These were very profitable wells and show what can be done 
where the wells are drilled and handled in a businesslike manner. 
It does not follow, because the oil wells have drilled through 
and opened—say 1,000,000,000 cubic feet open flow gas—that 
markets must be provided for that amount. It is impossible to 
provide such market, and, if it was possible to build up such 
consumption, no fields could provide such a market for any ma- 
terial length of time. 

“The only rational thing is to mud in all gas not available for 


market, and hold it back until the market can take it. 
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‘Mud in all gas from oil wells, prorate the output from each 
field and permit the tapping of gas sands only by such wells as 
do not encounter oil in other sands or by special gas wells drilled 
to the gas sands to permit prorating of gas sales, say, on acreage 
or volume basis. 

“The number. of gas wells to be drilled in an oil field on the 
leases of producing oil companies, for gas in excess of their own 
proper requirements, should be under the control of a responsible 
authority, having full information as to the needs of the market 
supplied from that field and permitting sufficient wells to be 
drilled to fully supply that market without reducing the pro rata 
share per well utilized to the point where the drilling of the gas 
wells would be unprofitable. 

“It is not necessary that any more gas wells be drilled in a 
definite field than are necessary to efficiently supply the market 
and equitably prorate the sales. Anything over this number is 
both an economic and moral waste. 

“No gas sand should be allowed to go unprotected, no matter 
how small the production, as the cost of mudding off is so small 
that there is no excuse for nonprotection against escape or in- 
jury from water in filtration. 

“Many large gas fields in Oklahoma and Kansas, as Black- 
well and Augusta, do not average over 1,000,000 cubic feet open 
flow per well when brought in, and such fields, selling gas at 3 
cents to 4 cents per thousand cubic feet, are very profitable in- 
vestments. Over 150 wells are drilled in those two fields at 
costs of $2,500 to $4,000 each. 

“Tf it will pay to drill for gas wells of not over 1,000,000 
cubic feet open flow, it would be a shame not to protect gas sands 
of 1,000,000 or even 300,000 cubic feet when brought in with 
oil wells when the cost of protecting them is but a small fraction 
of the cost of drilling such gas wells—say, not to exceed $300 to 
$500 per well. 

“The income to oil men from protecting the gas sands and 
producing gas in separate wells should be a very profitable busi- 
ness for them. | 

“This all applies to wells where oil and gas are in separate 


sands or where there is a break in the sand separating the oil 
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and gas, 60 a casing can be set in the break and the gas area 
mudded off. 

‘‘Where oil and gas are found in the same sands with oil and 
they cannot readily be kept separated and the gas confined to 
its stratum, then separators should be installed and the flow 
of the oil retarded until the gas pressure has been relieved by 
marketing the gas. 

“Such wells should be given preference in marketing and pro- 
rating. The income from such gas sales would pay the oil 
operator a very handsome interest on his investment during the 
delay in his oil production. It would also benefit him directly 
in several other ways. 

“Where oil and gas blow into a ‘blow tank’ or gathering tank 
on the surface of the well, the gas escapes in foggy clouds carry- 
ing off the lightest and very richest portions of the oil in quanti- 
ties running up into far greater percentage of the wells’ output 
than would be believed by anyone not experienced by actual test 
of this loss. The specific gravity of oil produced through gas 
separators is considerably lighter than oil run to a flow tank and 
the light oil vapors carried off by the escaping gas. 

“Again, an amount of oil which will be raised to the surface 
by the gas flow before pumping is necessary will be far greater 
when the volume of gas blowing is restricted and the period over 
which it blows is extended. In other words, the greater efficiency 
of ‘oil lifting to the surface’ is accomplished when the gas flow 
is under regulation than when it is allowed to blow wild. 

“By retarding the flow of gas from oil wells through keeping 
a back pressure sufficient to carry the gas through the gas gather- 
ing lines, the flow of oil from such oil wells is retarded. How- 
ever, over the long run more oil is raised before the gas pressure 
is spent and in the long run the producer secures his greatest 
profits through conserving the gas and marketing both products. 

_ “California type separators are very simple to conctruct and 
operate and most efficient in separating oil and gas so each prod- 
uct can be conserved for the market. 

“In the Cushing field the waste of gas which occurred during 
1913, 1914, and the first four months of 1915 is probably the 
most prolific waste of gas on record anywhere in the United 


States. There can be no doubt but that it, at times, reached to 
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exceed 1,000,000,000 cubic feet daily, and, during the period 
mentioned, must have totaled over 200,000,000,000 cubic feet or 
more than ten years’ supply for a population greater than the 
entire population of the state of Oklahoma. 

“At the present time it is easily 300,000,000 feet daily, worth 
in the field easily $9,000 daily. 

“Unless something is done to immediately stop this waste, 
the present devcloped gas reserves of the Cushing field can be 
but a matter of a few months. 

“For the purpose of assisting in the conservation of this gas, 
a new compressor station involving $100,000 expenditure is 
now being built in that field, which will be an entire loss unless 
conservation is soon attained. An investment of over $2,000,000 
in gas lines and stations has been made to that field within the 
last two years, based on confidence that prolific waste would not 
be tolerated. These investments must fail unless conservation 
is soon effected, that this large industry in Oklahoma be not 
crippled. | 

“Exhibit No. 2 is a list of gas wells in a portion of the field, 
showing the amount of gas developed in the different sands at 
that time, October 25, 1914; also indicating some 120,000,000 
cubic feet of gas wasting daily from Bartlesville sands, from 
wells averaging 1,000,000 cubic feet, blowing daily per well, 
showing that wells of less than 2,000,000 cubic feet waste daily 
must be conserved, as the number of such wells is so great that 
no gas field could long survive such drain. 

“This exhibit refers only to a portion of the field. For the 
entire field it is estimated over 300,000,000 cubic feet of Bartles- 
ville gas was blowing at that time, aside from Wheeler, Layton, 
and other gas blowing. These estimates are matters of judgment 
of men skilled in gas measurement who are permanently in the 
Cushing field, and the estimates are conservative; in many in- 
stances far under the actual wastage. It is impossible to gauge 
wells blowing into blow tanks and estimates alone are available. 

“Exhibit Ne. 3 shows rock pressure testa of gas wells as of 
close of September, 1914: 

No. 4 as of close October, 1914. 

No. 5 as of close November, 1914... 


No. 6 as of close December, 1914, 
P.U.R.1915E. 66 


1042 OKLAHOMA CORPORATION COMMISSION. 


They do not represent all of the wells in the field; only those 
which were accessible to take rock pressure; many of the wells 
blowing open or producing oil, making it impossible to secure 
gaugings. 

“However, the patent feature is that rock pressures existed 
in the Bartlesville sand as high as 900 pounds actual gauging 
in September, 1914, and as high as 500 pounds in the Wheeler 
sand, while, in May, 1915, these pressures have dropped to 150 
to 155 pounds and are still declining rapidly. 

“Exhibit No. 7 shows a curve of average rock pressures of 
the wells feeding one of the large pipe lines, indicating the rapid 
decline each month and especially during the development of 
the Bartlesville sand. 

“Gas wastage to the atmosphere continued throughout the 
entire period, not only from wilfully blowing gas to the air, to 
relieve the pressure on oil sands, or to raise the oil to the surface, 
but the loss of gas from the shallow sands and from all sands 
including the Wheeler during the process of drilling was terrific 
and beyond all possible calculation. 

“Such loss could be entirely avoided by drilling the wells 
through these sands under liquid or mud fluid pressure as is 
done in many other fields. 

“Aside from the above-mentioned losses, the underground 
loss itself was enormous and combined must have been far in 
excess of a maximum of 1,000,000,000 cubic feet daily worth in 
the fields fully $25,000 per maximum day loss. 

“Exhibit No. 8 shows a census taken of practically all wells 
regularly blowing gas to the surface from the Bartlesville sand 
only, as of March 27 and 28, 1915, and does not represent any 
waste from shallower sands or underground waste. This was 
taken at a time when most of the large blowing wells were spent 
and at a time when the surface waste was possibly not over one- 
third of its maximum. The special feature of this exhibit is 
that the greatest waste now going on is from wells blowing on 
an average less than 1,000,000,000 feet daily. The total waste 
here recorded is 321,000,000 daily from 464 Bartlesville sand 
wells wasting gas. 

“The only outlook for saving the investment in gas-pipe lines 


and compressor stations to the Cushing field, avers to over 
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$2,000,000 built to serve over 300,000 people, lies in the 
effective conservation of the remaining gas supply in the fields; 
also the bringing in of new reservoirs at greater depths, but with- 
out conservation, this investment must be a complete failure, 
and the supply of gas still available for the comfort of a great 
population will be lost. 

“‘These people are in no position to realize and defend their 
interests in this great natural resource, and must look to conser- 
vation enforced by the proper officers for their protection. 

“As to the possibility of developing new reservoirs at greater 
depth, there are still to be developed the Tucker sand and the 
top of Mississippi lime, deeper than the Bartlesville sands now 
developed. 

“In many other fields gas is found in both of these deeper 
sands and there is a possibility of their existing in the Cushing 
field. However, unlesa they are protected and conserved, the 
great number of drilling wells eager to tap the deeper sands, the 
simall sized casings now tapping the Bartlesville sands, and the 
rush to drill deeper into the lower sands without casing below 
the Bartlesville, all presage a profligate waste of any deeper 
sand gas unless special regulations are enforeed to bring about | 
drilling methods which will assure conservation. If left to them- 
selves, the oil operators will take the shortest method to reach 
the deeper sands, waving to the winds any care or thought for 
precaution to conserve the gas. 

“Inasmuch as most waste is the result of inefficient casing 
methods, it is essential that casing into producing sands be under 
the supervision of government inspection, eyen more so than the 
present inspection of plugging abandoned wells or dry holes. 

“Tt is of far greater importance that no casing be set into a 
producing sand without that every precaution has been taken 
to assure conservation and meets careful inspection, than that 
abandoned wells or dry holes be inspected when plugged. 

3 
Alfred J. Diescher, Esquire, to whom we have heretofore 
referred, in his testimony at Bartlesville, among other things, 
sald: 

“T represent the Wichita Pipe Line Company as vice presi- 
dent and general manager. We take gas from different fields in 
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Oklahoma but principally from the Cushing field. We have had 
a great opportunity of studying into the loss of gas in that field 
on account of our operations there and also on account of the 
importance that that supply is to serving our customers. We 
have watched it for a period extending back about two and a 
half years. At that time the supply developed was principally 
in the shallower sands, the Layton and Wheeler sands; the Bart- 
lesville had not yet been tapped, neither had the gas been devel- 
oped over such a great extent of territory. The gas was not 
developed greatly in the northern part of the field which later 
proved to be one of the most prolific sections of the field. The 
gas developed at that time which was in the spring of 1913, it 
was such as to reasonably assure us of a supply for consumers 
for years to come. The pressures were high—600 pounds, 500 
pounds—and the volumes of the wells were great, ranging from 
five up to thirty and forty million feet. We decided to build 
this line. The contract was placed for the line about the close 
of September, 1913, and the line was finished and ready for 
operation in March of 1914. ‘The gas reserves on which the con- 
struction of that line was based were so depleted by the time the 
line was completed that it has been of practically no use in fur 
nishing gas for consumption. 

“‘The gas which was taken out of that field for this line was 
from areas and wells developed after the line was started. (I 
mention this to show the rapid depletion of that field.) The 
cause was the blowing of the gas to the air on the one hand, the 
raising of oil by means of the gas was another reason, and the 
third reason was that much of the gas which was not with oil 
and which could have been closed in by proper packing was 
not packed off, no real attempt was made to conserve it. It was 
allowed to be exhausted so as not to trouble them or interfere 
with oi] production. In the north end of the field, the wells 
which came in were as large as in the south end of the field. A 
year ago, or rather say March and April a year ago, the pressures 
in the Wheeler sand were as high as between five and.six. hundred 
pounds—the supply available—the open flow—we estimated in 
that section at about five or six hundred million cubic feet daily; 
that ‘is, the volume that would blow from the month. of the well 


to the ai?, not the volume you could take to market use; there 
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was an abundant supply as to quantity and ample pressure to 
have given sufficient service to.an enormous number of consum- 
ers. By July of 1914, this supply was so depleted that it was 
at once seen there was no assurance for any great length of time 
that unless something was done to protect the supply the con- 
sumers were bdund to be short of gas—as far as that field was 
concerned—within a few months. In about September—no, in 
the close of July, when they brought in the first Bartlesville 
wells, and in drilling them they penetrated through these upper 
sands, they paid no special attention to the upper sands in the 
way of protecting them or conserving the gas, with the result 
there was an immense depletion; not only of the gas that had 
been discovered in the shallower sand, but also just as great a 
depletion of the gas in the Bartlesville sand. The gas as measured 
about the first of October, 1914, ranged from as low as 450 
pounds at some of the larger wells which were blowing to as high 
as 900 pounds of pressure of say, one-half mile to a mile from 
those wells, but I know of no pressure in that field of over 200 
pounds.” 

The Bureau of Mines finds further: 

“Drilling contractors are apt to be inclined to disregard the 
interests of the owner and the public welfare, and to devote their 
energies to ‘making hole;’ that is, to drilling to a maximum 
depth in the shortest time and with the least cost. Suspension 
of work to test the tightness of easing or to case off water or gas 
is not viewed favorably by the contractor, who receives during 
such suspension of drilling a daily sum that usually is little more 
than his expenses.” 

And again referring to natural gas, the Bureau says: 

“The most economical use of the gas which comes from sands 
associated with the oil sands or from the oil itself is in making 
natural gasolene. In California, in particular this use of the 
gas is growing rapidly. In one case $500 worth of gasolene is 
made daily from the gas which comes with the 2,500 barrels of 
oil from a single well. A movement is now on foot in the Santa 
Maria fields in California to buy all of the gas now going to 
waste at 5 cents per 1,000 cubic feet and convert it into gasolene. 
Two hundred thousand feat per day, or even less, is sufficient to 


warrant installing a gasolene plant. 
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“Both gas and oil can be saved when they flow from the same 
well, as is verified by the fact that this is done by a few progres- 
sive operators who use a gas trap, which separates the oil and the 
gas by the gravity method. The great difficulty seems to be to 
find a market for the gas in a new oil field which has no natural 
gas mains or other means of transportation at hand. It would 
seem that legislation might require the wells to be shut in until 
arrangements were made to bring gas lines to the oil wells, or 
until gasolene plants and other means of utilization were pro- 
vided. If applied with discretion, such legislation would work 
no injustice to the oil producer, as his ultimate profits would be 
larger through the sale of gas. Some prominent gas producers 
with whom the writers have talked have stated that every legal 
and legislative means should be used to force the oil companies 
to save their gas, even ‘casing-head gas.’ They believe this can 
be accomplished without waste.”—(Technical Paper 38, Petrol- 
eum Technology 6.) 

And the Bureau further observes: 

“Much combination gas, or gas rich in oil vapors, is wasted 
in the Mid-Continent fields, where immense quantities of gas 
and oil are associated. Such waste seems to be regarded by oil 
men as incidental and necessary in the opening of such fields as 
the newer ones in Oklahoma. As a rule, the operator is inter 
ested solely in producing oil from a new field, and the flow of 
gas is considered necessary for the production of oil. After the 
field has been either drained of oil or drowned by salt water, the 
yield of gas has so decreased that it is worthless. Therefore the 
operator is entirely responsible for this type of gas waste. 
Reasonable laws should be enacted and enforced for the preser- 
vation of as much of the gas as can be consistently saved, and 
ways and means devised for saving and utilizing such waste. 

“In most of the fields the gas is found above the oil and in the 
upper layers of the productive sand. In parts of the Cleveland 
and Cushing areas, the gas is found about 12 feet above the top 
of the oil sand and is often separated from it by a thin stratum of 
shale. The gas should be sealed in the containing rock and con- 
served for future use. 

‘Where the gas is actually mixed with the oil, methods should 


be devised for collecting and holding this gas until it can be uti- 
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lized. In addition, an attempt should be made to interest opera- 
tors in the manufacture of gasolene from gas. At this time, 
when motor fuels are in such demand, much can be done toward 
improving the present situation.” —(Technical Paper 45.) 

The demand for gasolene is rapidly growing, and at this time 
it seems that the early use of tractor plows is not only probable, 
but practically assured. Gasolene is fast becoming a commodity 
of indispensable necessity, and this affords an additional reason 
for conservation of natural gas. 

At the sessions of the Commission held in Okmulgee, Bartles- 
ville, and Ardmore considerable interest was manifested. Many 
witnesses were heard, and operators that volunteered any infor 
mation or suggestions expressed themselves as favoring conserva- 
tion in this state, and also observed that heretofore there had 
been unnecessary waste. 

The Commission held a session at Tulsa and several oil opera- 
tors were present who indulged in a general informa! discussion 
of the matter under inquiry, and afterwards held a meeting for 
the purpose of adopting resolutions, and a paper was filed by the 
Tulsa operators, which is above set out, and in said paper they 
say: 

“Tt is an actual fact oil producers are to-day short of gas in 
many instances for drilling purpases, and in some instances at 
least are using oil to supplement the supply of gas as fuel, even 
in the Cushing field, for actual and necessary drilling opera- 
tions.” 

This admission coming from the Cushing operators them- 
selves is a woeful arraignment of the methods being used by 
them to prevent waste both open and underground. Apparently — 
in excuse of this deplorable waste, they say: 

“Tt has been found impossible to acquire a market for the gas 
that has necessarily been produced in excess of that used in 
operation in the oil fields, and were such gas by order of your 
Commission conserved, where it is found in any considerable 
quantities, an accumulation of said gas would result without any 
market in sight for it, nor any market in prospect.” 

The fact is that under present methods of operating the gas 
when once tapped wastes either by open flow above ground or 
dissipation under ground before pipe lines can be built to it. 
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Mr. Raymond S. Blatchley, of the government service, says: 

“It is surprising how little is known among the oil fraternity 
of the value of natural gas and the possibilities of recovering 
both oil and gas.” 

This Commission does not-attribute the great waste heretofore 
occuring in the state to any lack of knowledge on the part of 
operators, but rather to conditions. In this state millions of 
dollars have been spent for steel tankage, and oil stored therein 
has been lost by fire to the value of millions of dollars. Much 
of this oil might have as well remained in the ground until 
needed for commercial demands and for a price to some extent 
commensurate with the value thereof, but when the rich Cush- 
ing deposits were found the stakes were too great, and in the 
madness of their unrestrained and unregulated competition to 
get as much of the oil as possible the operators wasted both oil 
and gas. The mad rush in the Glenn Pool was about as bad. 
One writer speaks of that as follows: 

‘As one man confidently put it: ‘More waste oil has run down 
the creeks from the famous Glenn Pool field than was ever pro- 
duced in Illinois.’ Such a statement, though perhaps farfetched, 
conveys some idea of the immense waste that has occurred in 
this wonderful oil pool.” 

It appears that in oil and gas mining operations in this state 
everything has been made subservient to oil; that not only the 
gas, but a good portion of the oil, has been sacrificed almost en- 
tirely in putting the other part of the oil on the market. 

Conditions have, as suggested, been more responsible for the 
waste than lack of means or knowledge of means to prevent 
waste, but a change has taken place. On February 11, 1915, 
house bill No. 168 was approved, entitled: “An Act Defining 
and Prohibiting Waste of Crude Oil or Petroleum, Providing 
for the Equitable Taking of the Same from the Ground, and 
Conferring Authority on the Corporation Commission,” ete. 
(1915 Session Laws, page 35.) At that time as well as at the 
present time, the Healdton field was in a highly congested condi- 
tion, with a large potential production with market facilities for 
only about 20 per cent thereof. 

On June 5, 1915, the Commission issued an order under said 


act (order No. 920, cause No. 2287) and immediately put the 
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same into effect. At this time a conservation agent appointed by 
the Commission is in the Healdton field and the order is working 
admirably. Whereas, before the passage of the act some pro- 
ducers obtained a market and others had none,—and found pipe- 
line facilities available for themselves, but not for others,—and 
were enabled to draw heavily from the common sources of 
supply, now actual production is restrained or held back to that 
part of the potential production necessary for the daily market 
demands, in which every operator now participates according to 
his pro rata. 

With just and efficient rules and regulations competently and 
equitably enforced, the useless competition in production and 
senseless waste incident thereto will, in a large measure, abate, 
and with this change of condition it is reasonable to anticipate 
a change of methods and practices upon the part of operators in 
the oil and gas mining business. 

Experience has shown that one well in a small pool or very 
few wells in any pool blowing into the air or wasting through 
defective casing underground will exhaust the gas area, and 
hence any plan adopted for the conservation of gas should be uni- 
formly efficient. Nothing could be accomplished by the com- 
petent operation of one lease and the inefficient operation of 
another, and unless some plan or method of maximum efficiency 
can be adopted and uniformly followed, conservation as a policy 
might as well be abandoned and the expenditures incident there- 
to not incurred. 

As suggested heretofore the law devolves upon the Commission 
the duty of promulgating rules. Since the operation of oil and 
gas mining leases according to state regulations is new and un- 
tried, the Commission feels justified in indulging the hope that 
no one will expect to find the rules and regulations perfect, but 
it is further hoped that the same may be effectively tried out 
and that by amendment, if necessary, from time to time they 
may be so far perfected as to accomplish good and lasting results. 
It is not the purpose of the Commission to arbitrarily embarrass 
legitimate business of any kind, nor to unreasonably interfere 
with the production of oil, but it is of the opinion that conserva- 


tion as a policy is not only good for the public at large but will 
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in time prove of great advantage to the gas operators and of still 
greater advantage to the oil producers. 


The act of the legislature authorizing the establishment of | 


rules and regulations for the conservation of natural gas has 
been to some extent discussed and copied herein. 

The recent leyislature passed an oil conservation measure very 
similar to the act under consideration, and hearings were had 
thereunder. Thereupon on June 5, 1915, in an order drawn by 
Commissioner Henshaw, the Commission established rules and 
regulations for the conservation of oil in the Healdton field, and 
in said order the validity of the act was thoroughly discussed. 
(See 1915 Session Laws, p. 35, and order No. 920 of the Corpo- 
ration Commission. ) 

There seems to be no necessity for a further discussion of con- 
servation laws. 

On March 26, 1913, house bill No. 723, entitled “An Act to 
Regulate Corporations, Associations, and Persons engaged in the 
Business of Carrying Natural Gas through Pipe Lines; to Regu- 
late Operators of Gas Wells, Regulating the Purchase of Nat- 
ural Gas by Pipe Lines, and Conferring Jurisdiction upon the 
Corporation Commission to Enforce the Provisions of the Act,” 
etc., was approved. (1913 Session Laws, page 166.) And on 
May 16, 1918, senate bill No. 130, entitled “An Act Defining 
Ownership of Natural Gas, Providing for the Taking of the 
Same, and Making It Larceny to Take Natural Gas except as 
Provided,” was approved. (1913 Session Laws, p. 439.) 

In a case brought by the Oklahoma Natural Gas Company 
against the State of Oklahoma, Corporation Commission, et al., 
and in another case brought by the Okmulgee Gas Company and 
Alko Oil & Gas Company v. J. E. Love, Geo. A. Henshaw et al., 
both of which are pending in'the Federal court, the common pur 
chaser and ratable production provisions of all the acts are 
involved, and in the latter case the Corporation Commission has 
been temporarily enjoined from enforcing the common purc‘iaser 
provisions of all the acts, and likewise the ratable production 
provisions of the acts. But this injunction runs only in favor 
of the Okmulgee Gas Company and the Alko Oil & Gas Company 
and is as indicated only a temporary order. 


In view of the fact that the Commission discussed the theory 
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and validity of the conservation laws in general, in the Healdton 
matter (cause 2287, order No. 920) it.is not considered neces: 
sary. to enter into a general discussion of the law at this time. 
“In the pending cases referred to, briefs have been filed on 
behalf of the State and the Corporation Commission by the Attor- 
ney General, et al., af Oklahoma City, by Leahy & McDonald af 
Pawhuska, by Dale & Beirer of Guthrie, and by Wm. M. Mat- 
thews of Okmulgee. In these briefs all of the gas acts are 
thoroughly discussed and authorities are cited as follows: 

By the Attorney General and others: Beale & Wyman, cases 
on Public Service Companies; Allnutt v. Inglis (1810; K. B.) 
12 East, 527, 11 Revised Rep. 482; Munn v. Llinois, 94 U. S. 
118, 24 L. ed. 77; People v. Budd, 117 N. Y. 1, 5 L.R.A. 559, 15 
Am. St. Rep. 460, 22 N. E. 670, affirming 143 U.S. 547, 36 L. 
ed. 256, 4 Inters. Com. Rep. 45, 12 Sup. Ct. Rep. 468; Hale, 
De Portibus Maris; Interstate Commeree Commission v. Dela- 
ware, L. & W. R. Co. 220 U.S. 235, 55 L. ed. 448, 31 Sup. Ct. 
Rep. 392; Pipe Line Cases (United States v. Ohio Oil Co.) 
234 U. S. 548, 58 L. ed. 1459, 34 Sup. Ct. Rep. 956; 2 Eddy, 
Combination, §§ 1054, 1205; Beale & W. Railroad Rate Regu- 
lation, § 66; Noyes, Intercorporate Relations, § 406; Hendrick, 
Power to Regulate Corporations, p. 325; Mr. Justice Bradley, 
Sinking Fund Cases, 99 U. S. 747, 25 L. ed. 511; Interstate 
Commerce Commission v. Baltimore & O. R. Co. 225 U. S. 326, 
56 L. ed. 1107, 32 Sup. Ct. Rep. 742, Ann. Cas. 1914A, 504; 
Lindsley vy. Natural Carbonic Gas Co. 220 U.S. 61, 55 L. ed. 
869, 31 Sup. Ct. Rep. 387, Ann. Cas. 1912C, 160; Ohio Oil Co. 
v. Indiana, 177 U. S. 190, 44 L. ed. 728, 20 Sup. Ct. Rep. 578, 
20 Mor. Min. Rep. 466; West v. Kansas Natural Gas Co. 221 
U. S. 251, 55 L. ed. 724, 35 L.R.A.(N.S.) 1193, 31 Sup. Ct. 
Rep. 564; Kolachny v. Galbreath, 26 Okla. 772, 38 L.R.A. 
(N.S.) 452, 110 Pac. 902; Brown v. Spilman, 155 U. 8S. 665, 
39 L. ed. 304, 15 Sup. Ct. Rep. 245; Brown v. Vandergrift, 80 
Pa. 142; Westmoreland & O. Natural Gas Co. v. De Witt, 130 
Pa. 235, 5 L.R.A. 731, 18 Atl. 724; Kansas v. Colorado, 206 
U.S. 46, 51 L. ed. 956, 27 Sup. Ot. Rep. 655; 40 Cyc. “Waters” 
pp. 606, 815; White v. Farmers’ Highline Canal & Reservoir 
Co. 22 Colo. 191, 81 L.R.A. 828, 48 Pac. 1028; McCarter v. 


Hudson Water Co. 70 N. J. Eq. 695, 14 L.R.A.(N.S.) 197, 65 
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Atl. 489, affirmed in 209 U. S. 349, 52 L. ed. 828, 28 Sup. Ct 
Rep. 529, 14 Ann. Cas. 560; Heilbron v. 76 Land & Water Co. 
80 Cal. 189, 22 Pac. 62; Forbell v. New York, 164 N. Y. 522, 
51 L.R.A. 695, 79 Am. St. Rep. 666, 58 N. E. 644; Fidelity 
Title & T. Co. v. Kansas Natural Gas Co. 219 Fed. 616; Noble 
State Bank v. Haskell, 219 U. S. 104, 55 L. ed. 112, 32 L.R.A. 
(N.S.) 1062, 31 Sup. Ct. Rep. 186, Ann. Cas. 1912A, 487; 
Gundling v. Chicago, 177 U. 8. 183, 44 L. ed. 725, 20 Sup. Ct. 
Rep. 633; Strickley v. Highland Boy Gold Min. Co. 200 U. S. 
527, 50 L. ed. 581, 26 Sup. Ct. Rep. 301, 4 Ann. Cas. 1174; 
Offield v. New York, N. H. & H. R. Co. 203 U.S. 372, 51 L. ed. 
231, 27 Sup. Ct. Rep. 72; Clark v. Nash, 198 U. S. 361, 49 L. 
ed. 1085, 25 Sup. Ct. Rep. 676, 4 Ann. Cas. 1171; Bacon v. 
Walker, 204 U. S. 311, 51 L. ed. 499, 27 Sup. Ct. Ren. 289; 
United States ex rel. Atty. Gen. v. Delaware & H. Co. 213 U.S. 
3866, 53 L. ed. 836, 29 Sup. Ct. Rep. 527; Louisville & N. R. 
Co. v. Mottley, 219 U. S. 467, 55 L. ed. 297, 34 L.R.A.(N.S.) 
671, 31 Sup. Ct. Rep. 265; Interstate Commerce Commission v. 
Chesapeake & O. R. Co. 200 U. S. 361, 50 L. ed. 515, 26 Sup. 
Ct. Rep. 272. 

By Dale & Bierer: Ohio Oil Co. v. Indiana, 177 U.S. 210, 
44 L. ed. 739, 20 Sup. Ct. Rep. 576, 20 Mor. Min. Rep. 466; 
Noble State Bank v. Haskell, 219 U. S. 104, 55 L. ed. 112, 32 
L.R.A.(N.S.) 1062, 31 Sup. Ct. Rep. 186, Ann. Cas. 1912A, 
487; Brewster v. Lanyon Zine Co. 72 ©. C. A. 213, 140 Fed. 
801-809; West v. Kansas Natural Gas Co. 221 U. S. 229, 55 
L. ed. 716, 35 L.R.A.(N.S.) 1198, 31 Sup. Ct. Rep. 564; Geer 
v. Connecticut, 161 U. 8. 519-522, 40 L. ed. 793, 794, 16 Sup. 
Ct. Rep. 600; Frank Oil Co. v. Belleview Gas & Oil Co. 29 
Okla. 719, 43 L.R.A.(N.S.) 487, 119 Pac. 260; Brown v. Skil- 
man, 155 U. S. 665, 39 L. ed. 304, 15 Sup. Ct. Rep. 245; 
Kansas Natural Gas Co. v. Haskell, 172 Fed. 545; Lousiville 
Gas Co. v. Kentucky Heating Co. 132 Ky. 435, 111 S. W. 374; 
People v. New York Carbonic Acid Gas Co. 196 N. Y. 421, 90 
N. E. 441; Engel v. O'Malley, 219 U. S. 128, 55 L. ed. 128, 
31 Sup. Ct. Rep. 190; Purity Extract & Tonic Co. v. Lynch, 
226 U. S. 192, 57 L. ed. 184, 33 Sup. Ct. Rep. 44; Booth v. 
Illinois, 184 U. S. 425, 46 L. ed. 623, 22 Sup. Ct. Rep. 425; 
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P.U.R.1915E. 





IN RE CONSERVATION OF NATURAL GAS. 1053 


75, 29 Sup. Ct. Rep. 10; Standard Oil Co. v. United States, 221 
U.S. 1, 55 L. ed. 619, 84 L.R.A.(N.S.) 834, 31 Sup. Ct. Rep. 
502, Ann. .Cas. 1912D, 734; Weems S. B. Co. v. People’s S. B. 
Co. 214 U. 8. 345, 53 L. ed. 1024, 29 Sup. Ct. Rep. 661, 16 
Ann. Cas. 1222; Otis Co. v. Ludlow Mfg. Co. 201 U. S. 140, 
50 L. ed. 696, 26 Sup. Ct. Rep. 353; Schmidinger v. Chicago, 
226 U.S. 578, 57 L. ed. 364, 33 Sup. Ct. Rep. 182, Ann. Cas. 
1914B, 284; Lindsley v. Natural Carbonic Gas Co. 220 U. S. 
61, 55 L. ed. 369, 31 Sup. Ct. Rep. 387, Ann. Cas, 1912C, 160; 
Jamieson v. Indiana Natural Gas & Oil Co. 128 Ind. 555, 12 
L.R.A. 652, 8 Inters. Com. Rep. 613, 28 N. E. 76; Townsend v. 
State, 147 Ind. 624, 37 L.R.A. 294, 62 Am. St. Rep. 477, 47 N. 
E. 19; Southwestern Oil Co. v. Texas, 217 U. S. 114, 54 L. ed. 
688, 30 Sup. Ct. Rep. 496; Quong Wing v. Kirkendall, 223 
U. S. 58, 56 L. ed. 350, 32 Sup. Ct. Rep. 192; American Sugar 
Ref. Co. v. Louisiana, 179 U. S. 89, 45 L. ed. 102, 21 Sup. Ct. 
Rep. 43; Magoun v. Illinois Trust & Sav. Bank, 170 U. S. 283, 
42 L. ed. 1037, 18 Sup. Ct. Rep. 594; Central Lumber Co. v. 
South Dakota, 226 U. S. 157, 57 L. ed. 164, 33 Sup. Ct. Rep. 
66; Selover, B. & Co. v. Walsh, 226 U. S. 112, 57 L. ed. 146, 
33 Sup. Ct. Rep. 69; Toyota v. Hawaii, 226 U. S. 185, 57 L. 
ed. 181, 33 Sup. Ct. Rep. 47; Hoke v. United States, 227 U. 8. 
308, 57 L. ed. 523, 48 L.R.A.(N.8.) 906, 33 Sup. Ct. Rep. 281, 
Ann. Cas, 1913E, 905; Diamond Glue Co. v. United States Glue 
Co. 187 U. S. 611, 47 L. ed. 328, 23 Sup. Ct. Rep. 206. - 

By Leahy & MacDonald: Rev. Laws, Anno. (Okla.) 1910, 
§ 1211; Hamilton Gaslight & Coke Co. v. Hamilton, 146 U. 8, 
258, 36 L. ed. 963, 13 Sup. Ct. Rep. 90; Munn v. Illinois, 94 
U.S. 118, 24 L. ed. 77; Louisville Gas Co. v. Kentucky Heat- 
ing Co. 117 Ky. 71, 70 L.R.A. 558, 111 Am. St. Rep. 225, 77 
S. W. 368, 4 Ann. Cas, 355; Manufacturers’ Gas & Oil Co. v. 
Indiana Natural Gas & Oil Co. 155 Ind, 461, 50 L.B.A. 768, 
57 N. E. 912, 20 Mor. Min. Rep. 672; Jamieson v. Indiana 
Natural Gas.& Oil Co. 128 Ind, 555, 12 L.R.A. 652, 3 Intera 
Com. Rep. 618, 28 N. E. 76; Del Monte Min. & Mill. Co. v. 
Last Chance Min. & Mill. Oo. 171 U. S. 55, 43 L. ed. 72, 18 
Sup. Ct. Rep. 895, 19 Mor. Min. Rep. 370; Hague v. Wheeler, 
157 Pa. 324, 22 L.R.A. 141, 87 Am. St. Rep. 786, 27 Atl 714; 
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Ct. Rep. 576, 20 Mor. Min. Rep. 466; West v. Kentucky Nat 
ural Gas Co. 221 U. S. 251, 55 L. ed. 725, 35 L.R.A.(N.S.) 
1193, 81 Sup. Ct. Rep. 564; Pipe Line Cases (United States v. 
Ohio Oil Co.) 234 U. S. 548, 58 L. ed. 1459, 34 Sup. Ct. Rep. 
956. 

By William M. Matthews: 

The Carr gas bill and the larceny act do not deprive com- 
plainants of their property without due process of law. 

Citations supporting above contention: 

State v. Ohio Oil Co. 150 Ind. 21, 47 L.R.A. 627, 49 N. E. 
809; Lindsley v. Natural Carbonic Gas Co. 220 U. S. 61, 55 
L. ed. 869, 81 Sup. Ct. Rep. 337, Ann. Cas. 1912C, 160; West 
v. Kansas Natural Gas Co. 221 U. S. 229, 55 L. ed. 716, 35 
L.R.A.(N.S.) 1193, 31 Sup. Ct. Rep. 564; Frank Oil Co. v. 
Belleview Gas & Oil Co. 29 Okla. i 43 LRA. (N.S.) 487, 
119 Pac. 260. 

The acts in question are but an application of the common- 
law principle requiring everyone to use his own property so as 
not to destroy or injure the property of his neighbor. 

Citations supporting above contention: 

Com. v. Tewksbury, 11 Met. 55;:Com. v. Trent, 117 Ky. 34, 
77 S. W. 390, 4 Ann. Cas. 209; People v. New York Carbonic 
Acid Gas Co. 196 N. Y. 421, 90 N. E. 441; Hague v. Wheeler, 
157 Pa. 324, 22 L.R.A. 141, 87 Am. St. Rep. 736, 27 Atl. 
714; Katz v. Walkinshaw, 141 Cal. 116, 64 L.R.A. 236, 99 
Am. St. Rep. 35, 74 Pac. 766, 70 Pac. 663; 26 Harvard L. 
Rev. p. 1. 

The Carr gas bill and the larceny act do not destroy com- 
plainant’s liberty of contract in violation of the 14th Amend- 
ment of the Federal Constitution. 

Citations supporting above contention: 

Chicago, B. & Q. R. Co. v. McGuire, 219 U. S. 549, 55 L. 
ed. 828, 31 Sup. Ct. Rep. 259; Chicago, B. & Q. R. Co. v. 
Tilinois, 200 U. S. 561, 50 L. ed. 596, 26 Sup. Ct. Rap. 341, 4 
Ann. Cas. 1175; Noble State Bank v. Haskell, 219 U. S. 104, 
55 L. ed. 112, 82 L.R.A.(N.S:) 1062, 31 Sup. Ct. Rep. 186, 
Ann. Cas. 1912A, 487; Erie R. Co. v. Williams, 233 U. S. 
685, 58° L. ed. 1155, 61 L.R.A.(N.S.) 1097, 84 Sup. Ct. Rep. 


761; Schmidinger v. Chicago, 226 U. S. 576, 57 L. ed. 364, 
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33 Sup. Ct. Rep. 182, Ann. Cas. 1914B, 284; United States 
v. Trans-Missouri Freight Asso. 166 U. S. 290, 41 L. ed. 1007, 
17 Sup. Ct. Rep. 540; Booth v. Lllinois, 184 U. S. 425, 46 
L. ed. 623, 22 Sup. Ct. Rep. 425; Patterson v. The Eudore, 190 
U. S. 169, 47 L. ed. 1002, 28 Sup. Ct. Rep. 821; Mutual 
Loan Co. v. Martell, 222 U. S. 225, 56 L. ed. 175, 32 Sup. Ct. 
Rep. 74, Ann. Cas. 1913B, 529; McLean v. Arkansas, 211 
U. S. 539, 53 L. ed. 815, 29 Sup. Ct Rep. 206. 

The penalties provided for by the Carr gas bill and the 
larceny act do not violate the 14th Amendment of the Federal 
Constitution by depriving complainants of the equal protection 
of the law. 

Citations supporting above contention: 

Southwestern Oil Co. v. Texas, 217 U. S. 114, 54 L. ed. 688, 
30 Sup. Ct. Rep. 496; Wadley Southern R. Co. v. Georgia, 
235 U. 8. 651, 59 L. ed. 405, P.U.R.1915A, 106, 35 Sup. Ct. 
Rep. 214. | 

The Commission has been advised that all of the companies 
handling gas to any considerable extent, as purchasers and dis- 
tributors, have acknowledged the justice and wisdom of the 
common purchaser and ratable production provisions of the 
various acts referred to, and that they intend to regulate their 
transactions accordingly. This understanding, however, does 
not include the Okmulgee Gas Company and the Alko Oil & 
Gas Company. 

The Corporation Commission pursuant to house bill No. 395, 
having held hearings and made investigations in accordance 
with the provisions thereof in addition to the general findings 
above embodied herein, now makes the following definite find- 
ings of fact: 

(1) The state of Oklahoma contains extensive deposits: of 
natural gas; that the gas fields so far discovered and developed 
lie principally in the eastern part of the state, disconnected 
fields being found scattered throughout that portion of the state 
formerly comprised by the Indian Territory and the Osage 
Nation. 

(2) That the principal gas fields discovered in the state are 
the Bartlesville field, Copan field, Hogshooter field, California 


Creek field, Nowata fields, Collinsville-Owassa field, Alluwe- 
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Chelsea fields, Tulsa fields, Muskogee fields, Glenn Pool field, 
Henryetta field, Okmulgee fields, Morris field, Wheeler-Heald- 
ton fields, Ada field, Ponca field, Poteau field, Holdenville field, 
Bald Hill field, Schulter field, Osage fields, Cleveland field and 
Cushing field, and Blackwell field. 

(3) That in practically all of the oil fields of the state gas 
exists, and that in many fields operated primarily for oil 
gas is found in one or more separate sands and also in the 
productive oil sand. 

(4) That many of the fields above mentioned, and likewise 
other smaller fields not included in the above enumeration, 
have been completely exhausted while the entire remainder of 
all gas fields in the state so far discovered and opened up have 
been greatly depleted; and that the exhaustion of a part of the 
gas fields of the state and the depletion of the remainder there- 
of has been caused more by waste than by use or utilization. 

(5) That in the past 80 per cent of the gas opened up in 
this state has gone to waste and that at present the daily waste, 
conservatively estimated, is 200,000,000 cubic feet. 

(6) That by proper effort upon the part of the owners and 
operators of oil and gas property in the state the waste of gas 
can be largely prevented. 

(7) That unless competent means are adopted and persist- 
ently enforced to conserve the natural gas resources of the state, 
the same, so far as discovered at present, will soon be so great- 
ly depleted as to be of little further use or value. 

(8) That in this state many cities and towns are connected 
with pipe lines to the gas fields thereof and depend upon the 
gas supply almost solely for fuel; that numerous and large in- 
vestments have been made for the utilization of gas in the hope 
of a continuous supply for years to come. 

_ (9) That waste of gas in this state has been enormous; that 
the Commission has no sufficient evidence before it upon which 
to make any estimate of the total amount of gas wasted from 
the discovery of gas therein up to the present time, nor of the 
waste in any particular field, except perhaps the Cushing field, 
but that in said field the waste at present approximates 200,000,- 


000 cubic feet per day and has reached as high as 500,000,000 
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cubic feet daily, and that the total waste in said field alone is 
in excess of 200,000,000,000 cubic feet. 

(10) That when the great waste of gas in the Glenn Pool 
field was going on, competent authorities, considering this in 
connection with waste in other fields theretofore discovered and 
developed, estimated the waste at that time at approximately 
250,000,000 cubic feet per day. 

(11) That no real effort has ever been made by oil operators 
in this state for the conservation of the natural gas resources 
thereof, and that the method and means for holding gas in place, 
after the discovery thereof, for future use have been inefficient 
and incompetently applied. 

(12) The Commission is of the opinion that gas of a less 
quantity than an unrestricted flow of 2,000,000 cubic feet per 
day (twenty-four hours) is a commercial quantity and that all 
gas sands should be protected. 

Wherefore, the premises considered and the Commission 
being fully advised, it is considered, ordered, and adjudged that 
the following rules and regulations be and are hereby estab- 
lished : 

1. Natural gas shall not be produced in the state of Okla- 
homa in such manner and under such conditions as to constitute 
waste. (§ 1, H. B. No. 395.) 

2. The term “waste,” as above used, in addition to its ordi- 
nary meaning, shall include (a) escape of natural gas in com- 
mercial quantities into the open air, (b) the intentional 
drowning with water of a gas stratum capable of producing gas 
in commercial quantities, (c) underground waste, (d) the per- 
mitting of any natural gas well to wastefully burn, and (e) 
the wasteful utilization of such gas. (§ 2, H. B. No. 395.) 

3. Whenever natural gas in commercial quantities or a gas 
bearing stratum known to contain natural gas in such quantities 
is encountered in any well drilled for oil or gas in this state, 
such gas shall be confined to its original stratum until such 
time as the same can be produced and utilized without waste, 
and all such strata shall be adequately protected from infil- 
trating waters. (§ 3, H. B. No. 395.) 

4, Any gas stratum showing a well-defined gas sand and pro 


ducing gas shall be considered capable of producing gas in com- 
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mercial quantities, and any gas coming from such a stratum or 
sand shall be considered a commercial quantity, and such 
stratum or sand shall be protected the same as if it produced 
gas in excess of 2,000,000 cubic feet per day of twenty-four 
hours. (§ 3, H. B. No. 395.) 

5. Whenever the full production from any common source of 
supply of natural gas in this state is in excess of the market 
demands, then any person, firm, or corporation having the right 
to drill into and produce gas from any such common source of 
supply may take theiefrom only such proportion of the natural 
gas that may be marketed without waste, as the natural flow of 
the well or wells owned or controlled by any such person, firm, 
or corporation bears to the total natural flow of such common 
source of supply having due regard to the acreage drained by 
each well, so as to prevent any such person, firm, or corporation 
securing any unfair proportion of the gas therefrom; provided, 
that the Corporation Commission may, by proper order, permit 
the taking of a greater amount whenever it shall deem such 
taking reasonable or equitable. (§ 4, H. B. No. 395.) (This 
rule shall not apply to parties heretofore enjoining the Corpora- 
tion Commission from enforcing said section and amendment, 
nor to parties owning or operating lands or leases adjacent to 
any oil or gas property being operated by them.) 

6. Every person, firm, or corporation now or hereafter en- 
gaged in the business of purchasing and selling natural gas in 
this state shall be a common purchaser thereof, and shall pur- 
chase all of the natural gas which may be offered for sale, and 
which may reasonably be reached by its trunk lines, or gather- 
ing lines, without discrimination in favor of one producer as 
against another, or in favor of any one source of supply as 
against another save as authorized by the Corporation Commis- 
sion after due notice and hearing; but if any such person, firm, 
or corporation shall be unable to purchase all the gas so offered, 
then it shall purchase natural gas from each producer ratably. 
(§ 5, H. B. No. 395.) (This rule shall not apply to parties 
heretofore enjoining the Corporation Commission from enfore- 
ing said section and amendment, nor to parties owning or oper- 
ating lands or leases adjacent to any oil or gas property being 


operated by them.) 
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%. No’ common purchaser shall discriminate between like 
grades and pressures of natural gas, or in favor of its own pro- 
duction, or of production in which it may be directly or indirect- 
ly interested, either in whole or in part, but for the purpose of 
prorating the natural gas to be marketed, such production shall 
be treated in like manner as that of any other producer or 
person, and shall be taken only in the ratable proportion such 
production bears to the total production available for market- 
ing. (§ 5, H. B. No. 395.) (This rule shall not apply to 
parties heretofore enjoining the Corporation Commission from 
enforcing said section, nor to parties owning or operating lands . 
or leases adjacent to any oil or gas property being operated by 
them. ) 

8. All gas produced from the deposits of this state when 
sold shall be measured by meter, and the Corporation Commis- 
sion shall, upon notice and hearing, relieve any common pur 
chaser from purchasing gas of an inferior quality or grade, and 
the Commission shall from time to time make such regulations 
for delivery, metering, and equitable purchasing and taking as 
conditions may necessitate. (§ 5, H. B. No. 395.) 

9. The Corporation Commission shall, as occasion arises, 
prescribe rules and regulations for the determination of the 
natural flow of any well or wells in.this state, and shall regulate 
the taking of natural gas from any and all common sources of 
supply within the state so as to prevent waste, protect the in- 
terests of the public, and of all those having a right to produce 
therefrom, and shall prevent unreasonable discrimination in 
favor of any one common source of supply as against another. 
(§ 4, H. B. No. 395.) 

10. Before any person, firm, or corporation shall have, 
possess, enjoy, or exercise the right of eminent domain, right 
of way, right to locate, maintain, construct, or operate pipe 
lines, fixtures, or equipments belonging thereto or used in con- 
nection therewith, for the carrying or transportation of natural 
gas, whether for hire or otherwise, or shall have the right to 
engage in the business of purchasing, piping, or transporting 
natural gas, as a public service, or otherwise, such person, firm, 


or corporation shall file in the office of the Corporation Com- 
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mission a proper and explicit authorized acceptance of the pro- 
visions of the law. (§ 9, H. B. No. 395.) 

11. All conservation agents of the Corporation Commission 
are directed to inquire into the matter of the performance of 
and compliance with the foregoing rule (No. 10), and to pre 
vent the transportation of gas by any person, firm, or corpora- 
tion found not to have complied with said rule. (§ 8, H. B. 
No. 395.) 

12. All conservation agents appointed by this Commission 
shall co-operate with and invite the co-operation of the chief 
‘mine inspector of this state. (§ 10 of H. B. No. 395.) 

13. Before commencing to drill a well, a separate slush pit 
or sump hole shall be constructed by the owner, operator, or 
contractor for the reception of all pumpings from clay or soft 
shale formations, in order to have the same on hand for the 
making of mud-laden fluid. 

14, All dry or abandoned wells, in addition to being plugged 
under the supervision of the mine inspector, shall be filled to 
the surface with mud-laden fluid of maximum density under 
supervision of the Corporation Commission or its conservation 
agent. Fresh water, whether above or below the surface, shall 
be protected from pollution. 

15. Before any well is begun in any field where it is not 
known that high pressure does not exist, proper anchorage shall 
be laid, so that the control casing head may be used on the 
inner string of casing at all times, and this type of casing head 
shall be kept in constant use unless it is known from previous 
experience and operations on wells adjacent to the one being 
drilled that high pressure does not exist or will not be en- 
countered therein. 

16. No well shall be permitted to elie both oil and gas 
from different strata unless it be in such manner as to prevent 
waste of any character to either product. Therefore, if a 
stratum should be encountered bearing gas, and the owner, 
operator, or contractor should go deeper in search for other gas 
or oil bearing sands, the stratum first penetrated, and likewise 
each and every sand in turn, shall be closed separately, and if 
it is not wanted for immediate use, it shall be securely shut in 


so as to prevent waste, either open or underground. 
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17. No well shall be drilled through or below any oil, gas, or 
water stratum without sealing off such stratum or the contents 
thereof, after passing through the sand, either by the mud-laden 
fluid process or by casing and packers, regardless of volume 
or thickness of sand. 

18. No gas sand or stratum upon being penetrated shall be 
drilled or left open more than three days without the application 
of mud-laden fluid to prevent the escape of gas while further 
drilling in or through such sand or stratum. (§ 3 (d) H. B. 
No. 395.) 

19. No gas found in the upper part of a level or sand which 
can be separated from the oil in the lower part of the same sand 
or in a lower or different sand shall be allowed or used to flow 
oil to the surface; and all gas, so far as it is possible to do so, 
shall be separated from the oil and securely protected. 

20. Where oil and gas are found in the same stratum, and 
it is impossible to separate the one from the other, the operator 
shall, upon being so ordered by the Corporation Commission, 
install a separating device of approved type, which shall be kept 
in place and used as long as necessity therefor exists, and after 
being installed such device shall not be removed nor the use 
thereof discontinued without the consent of the Corporation 
Commission. 

21. No gas well shall be permitted to produce gas from 
different levels, sands, or strata at the same time through the 
same string of casing (§ 3, H. B. 395), and when gas upon 
being found is not needed for immediate use, the same shall be 
confined in its original stratum until such time as the same can 
be produced and utilized without waste (§ 3, H. B. No. 395), 
and, in confining gas to its original place, the mud-laden fluid 
process shall be used unless the character of the formation in- 
volved is sufficiently ascertained and understood to know that 
the casing and packer method with Braden-head attachment can 
be safely applied and competently used, and in the use of the 
casing, packing, and Braden-head method, separate strings of 
casing shall be run to each sand, and the application of the latter 
method in preference to the former shall not be made without 
notice to and consent of the Corporation Commission. 


22. The future installation of vacuum pumps or other devices 
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for the purpose of putting a vacuum on any gas or oil bearing 
stratum is prohibited, provided that any operator desiring to 
install such apparatus may, upon notice to adjacent lease own- 
ers or operators, apply to the Commission for permission; and 
in the matter of vacuum pumps heretofore installed, the use of 
same is authorized unless specially discontinued by order of the 
Commission upon notice and hearing. 

23. No outside casing from any oil or gas well in an unex- 
hausted gas field shall be pulled without first flooding the well 
with mud-laden fluid behind the inside string of casing, after un- 
seating the casing, and as casing is withdrawn, well shall be 
kept full to top with said mud-laden fluid and same shall be 
left in the hole. 

24, When necessary (or in any event when ordered by the 
Corporation Commission) to seal off any oil, gas, or water sand, 
casing shall be seated in mud-laden fluid; and concerning wells 
already drilled, the operator shall, upon the order of the Cor- 
poration Commission, raise any string or strings of casing and 
reseat them in mud-laden fluid when it is thought advisable to 
do so in order to avoid existing underground waste, pollution, 
or infiltration. 

25. The owner or operator shall, upon the completion of any 
well, file with the Corporation Commission a complete record 
or log of the same, duly signed and sworn to, upon blanks to 
be furnished by the Commission upon application; and upon 
plugging any well for any cause whatsoever, a complete record 
of the plugging thereof shall be made out and duly verified on 
blanks to be furnished by the Commission. 

26. All oil and gas operators shall, between the first and 10th 
day of each calendar month, take a gauge of the volume and rock 
pressure of all wells producing natural gas, and shall forthwith 
report to the Corporation Commission on gauge blanks fur 
nished by the Commission. 

27. When the gas from any well is being used, the flow or 
production thereof shall be restrained to 25 per cent of the 
potential capacity of the same; that is to say, in any day 
(twenty-four hours) the well shall not be permitted to flow or 
produce more than one fourth of the potential capacity thereof, 


as shown by the last monthly gauge, 
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28. All conservation agents of the Commission shall assist 
in the enforcement of these rules, and shall immediately notify 
the Commission upon observance of any infraction thereof. 

This order to be in full force and effect on and after Septem- 
ber 1, 1915. 

Corporation Commission, J. E. Love, Chairman, W. D. 
Humphrey, Commissioner, Geo. A. Henshaw, Commissioner. 
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IN RE DOUGLAS GAS CORPORATION. 
[Docket No. 166.] 


Rates — Gas — Municipal power to fix in franchise. 

1. A stipulation in a municipal franchise limiting the price to be 
charged for gas furnished to private consumers is invalid in the ab- 
sence of express authority empowering the municipality to regulate 
rates. . 


Rates — Gas— Minimum billa— Municipal franchise. 

2. A minimum monthly charge of 75 cents for small consumers of 
gas was authorized by the Commission notwithstanding a municipal! 
franchise provided that a uniform charge for gas not to exceed $1.50 
per thousand feet should be made and that a minimum charge of 75 
cents may bring about a different rate to small consumers, it appearing 
that municipal corporations were not authorized to regulate rates of 
public service corporations. 


[September 23, 1915.] 


Arruication of the Douglas Gas Corporation for an order 
authorizing it to make and collect a minimum monthly charge of 
$1 from consumers of gas using less than 667 cubic feet per 
month ; order authorizing a minimum monthly charge of 75 cents 
from all consumers using less gas than, at its regular rate, 
would yield to the company that amount. 

Appearances: Cass & Sames for petitioner; D. A. Richard- 
son for city of Douglas. 


Cole, Commissioner: This action is brought by petition of 
the Douglas Gas Corporation, alleging in substance that it is, 
and has been for more than seven years, engaged in the manu- 


facture and sale of gas for illuminating and fuel purposes to 
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residents of the city of Douglas; that ever since it commenced to 
do business as aforesaid, it has sold its gas to its consumers at 
the rate of $1.50 per thousand cubic feet; that many of its 
consumers use a very small quantity of such commodity, and in 
some cases, no gas at all is used; that the petitioner is compelled 
to install, keep in repair the meters, and be at all times in readi- 
ness to serve such consumers of gas, and that the same meter 
readings, bookkeeping, billing, and collection expenses apply to 
those using such small quantity of gas as apply to the heavy 
users thereof. 

Petitioner prays for an order authorizing it to charge a mini- 
mum monthly bill of $1 from all consumers using less gas dur 
ing the month than would, at the rate of $1.50 per thousand cubic 
feet, yield to the petitioner the sum of $1, to which petition the 
city of Douglas, through its council, answers, alleging that peti- 
tioner is operating under and by virtue of a franchise granted 
by said city, which provides that a uniform charge for gas, not 
to exceed $1.50 per thousand cubic feet, may be made; that to 
grant said application may bring about a different rate to small 
consumers, and in some cases may result in a charge in excess 
of $1.50 per thousand cubic feet, which would be in violation 
of the terms of said franchise. 

The issues having been thus joined, the case came on legally 
for hearing before the Commission, after which briefs were filed. 
The Commission finds the facts to be as follows: 

1. On October 3, 1905, a franchise was granted by the city 
of Douglas to H. W. Hamaker and others, authorizing them to 
construct and operate gasworks, lay gas pipes in the streets and 
alleys of said city. 

2. That the franchise above mentioned was duly assigned to 
the Douglas Gas Corporation, which constructed such gas plant, 
and has been, since 1906, engaged in the manufacture and sale 
of gas to the residents of the city of Douglas, under the provisions 
thereof. 

3. That § 3 of said franchise provides as follows: 

“There shall be a uniform charge per thousand feet of gas, 
which charge shall not exceed the sum of $1.50 per thousand feet. 
The amount of gas shall be determined by the use of gas meters 


or some other proper and equitable method of measuring gas.” 
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4. Douglas Gas Corporation has never charged in excess of 
such rates, and has exacted no minimum monthly bill from those 
customers using no gas, or a small amount thereof. 

[1] The Commission has been very cautious in this case. to 
ascertain the equities in the premises, to the end that no order 
should be made that would abrogate, or tend to abrogate, a lawful 
contract. 

Docket No. 125, Tempe v. Mountain States Teleph. & Teleg. 
Co. P.U.R.1915D, 716, was a case in which, by franchise, the in- 
corporated town of Tempe attempted to specify the rate to be 
charged for telephones within its corporate limits. The franchise 
in that case also stipulated that a certain number of free tele- 
phones should be installed for the use of certain officers in said 
town. This Commission, in passing upon the legality of the 
provisions of said franchise regulating and specifying the rates 
to be charged, said: “We find that no such power as would be 
necessary to regulate the rates of such service corporations within 
its borders was ever delegated by tha legislature of the territory 
of Arizona to the town of Tempe.” 

The same rule will apply in this case. The legislature of the 
state or territory is vested with power to regulate the rates of 
public service corporations, unless that power is delegated to some 
other department of the state government. The franchise au- 
thorizing the construction and operation of the gas plant owned 
by petitioner was granted by the city of Douglas while Arizona 
was under a territorial form of government. At that time the 
power to regulate rates of public service corporations was vested 
in the territorial legislature. We are unable to find in any act 


of said legislature where this power was ever delegated to the « 


city council of the city of Douglas. It therefore follows that any 
attempt by the city of Douglas to regulate the rates of public 
service corporations within its limits was without authority of 
law. 

[2] The necessity of charging a reasonable minimum monthly 
bill to consumers who use little or no gas or electricity in any 
one month is recognized generally by regulatory Commissions 
throughout the country. In the case of Meek v. Consumers’ 
Electric Light & P. Co. P.U.R.1915A, 981, the Missouri Public 


Service Commission said: “It, however, appears to the Com- 
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mission as reasonable to allow defendant to charge a. reasonable 
minimum monthly bill to consumers who use little or no elec 
tricity in any one month, otherwise, the other consumers would 
have to pay the cost of serving the minimum consumers. Such 
& minimum monthly bill should be reasonable and uniformly 
applied to the consumers of the several classes, and should be 
based on the average cost of serving the consumers paying the 
minimum bill.” 

The Wisconsin Railroad Commission, in Re Ladysmith Light- 
ing Co. P.U.R.1915A, 1065, speaking along the same lines, said: 
“The minimum charge covers certain items in the operating ex- 
pense of the plants, which bear little or no relation to the current 
sold. Such expenses vary with the number of consumers, 
since they are incurred through the customer being connected 
with the plant, and specific expenses being incurred on his ac 
count. The expense of reading meters, maintaining meters, de- 
livering bills, and carrying the customers’ accounts, are expenses 
which fall in this category.. When no minimum charge is made, 
the company incurs expenses for those customers who pay little 
or nothing to the company, and when such costs are not borne 
by the consumers for whom they are incurred, they invariably are 
saddled upon other consumers, and are, therefore, in a sense dis- 
criminatory.” 

The city of Douglas contends, however, in its brief that the 
petitioner should only be entitled to earn a reasonable and fair 
rate of return upon its investment, and if this application is 
granted, the earnings of the company would be increased, and 
should result in a corresponding reduction to other consumers. 
This contention is true if the revenues of the company are suf- 
ficient to yield a fair and reasonable rate of return. The Com- 
mission, in this case, has not placed a value upon the properties 
used and useful of the Douglas Gas Corporation, nor made a 
study of its operating expenses and revenues, and until this has 
been done, it cannot pass upon the reasonableness of the rates 
charged to the consumers in the city of Douglas. We are of the 
opinion, however, that the petitioner should be permitted to 
charge a reasonable minimum monthly bill from all customers 
consuming a small quantity of gas. We are of the opinion, 


however, that under the conditions that exist in Douglas, 75 cents 
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would be a reasonable monthly minimum bill, and that this mini- 
mum should continue until such time as the Commission may, 
upon complaint or otherwise, place a value upon the properties 
of petitioner and adjust the rates charged to its consumers ip 
the city of Douglas. 

It is therefore ordered that the Douglas Gas Corporation be, 
and the same is hereby, permitted to charge and collect the sum 
of 75 cents as a minimum monthly bill from all customers using 
less gas than, at its regular rate, would yield to the company that 
amount. 

By order of the Arizona Corporation Commission, 


Note—Rates for gas. 


In Re Union Heat, Light & P. Co. No. 1098, May 7, 1915, the 
Indiana Public Service Commission found that a rate of 56 cents 
per thousand cubic feet for natural gas furnished at Union City 
was inadequate and insufficient, and established a rate of 75 cents 
per thousand or fractional part thereof for the first 5,000 cubic feet 
of gas, with a minimum charge therefor of $1, 55 cents per thousand 
for the next 3,000 feet of gas, and 40 cents per thousand for all over 
8,000 cubic feet of gas, effective June 1, 1915. 

In Re Citizens’ Gas & Oil Min. Co. No. 1398, April 9, 1915, the In- 
diana Public Service Commission approved the following rates for 
natural or artificial gas to be furnished to patrons in the city of 
Portland and adjacent thereto; $1 for the first 1,000 cubic feet of 
gas or fractional part thereof supplied to one consumer in any 
month, and 10 cents for each 100 cubic feet in excess of the first 
1,000 cubic feet, effective September 1, 1915. 

In Sirard v. Pacific Gas & Electric Co. Case No. 544, Decision 
No. 2460, June 7, 1915, the California Railroad Commission found 
that the following rate charged for artificial gas in the city of San 
Rafael and neighboring towns was reasonable: For the first 5,000 
cubic feet per month $1.50 per thousand cubic feet; for the next 
5,000 cubic feet per month $1 for 1,000 cubic feet; for all over 
10,000 cubic feet per month 80 cents per meneand cubic feet, 
minimum 50 cents per month per meter. 

In Re Seashore Gas Co. June 8, 1915, the New Jersey Boarc of 
Public Utility Commissioners found that $1.50 a thousand cubic 
feet was a reasonable price for gas at Sea Isle City. 

P.U.R.1915E. 
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THE STOCK TICKER CASE. 
[P. 8. C. 1084.] 


Public utilities — Stock ticker quotations — Public service. 

1. Telegraph companies which buy from the New York Stock Ex- 
change the right to furnish stock quotations by ticker service or 
otherwise at retail to subscribers in a city, which service cannot be 
furnished without the special privilege of using the public ways for the 
lines and cables essential therefor are engaged in furnishing and ren- 
dering a service for public use, and are subject to the jurisdiction of 
the Public Service Commission under § 2, chap. 784, of the Massa- 
chusetts Acts of 1913. 

Discrimination — ‘Ticker service—-Effect of contract giving ex- 
change right to approve subscribers. 

2. The mere fact that a contract by which telephone companies 
buy from the New York Stock Exchange the right to furnish stock 
quotations at retail to subscribers in a city contains a provision giv- 
ing the exchange the right of approval of applicants for such service, 
in order to prevent an improper and unlawful use thereof, does not, 
in the absence of evidence of such unlawful purpose, justify the com- 
panies in refusing service to one who has failed to obtain the approval 
of the exchange. 

Evidence — Presumption of good faith— Denial of stock quotation 
service. 

3. A petition for stock quotation service from telegraph companies 
by one who has been refused such service because the New York Stock 
Exchange has not approved his application to the telegraph companies 
therefor under the terms of a contract between the companies and the 
exchange reserving such right of approval to the latter, in order to 
prevent the unlawful or improper use of quotations, will not, in the 
absence of evidence that the quotations are desired for an unlawful pur- 
pose, be denied on the mere assumption that the exchange in disap- 
proving such application acted in good faith. 

Service — Telegraph — Stock quotations — Jurisdiction of Commie 
sion. 

4. Jurisdiction of the Massachusetts Public Service Commission 
over a proceeding to compel telegraph companies to furnish stock quo- 
tations from the New York Stock Exchange to an applicant therefor 

' cannot be denied on the theory that the subject-matter of the petition 
is within the sole jurisdiction of the Interstate Commerce Commission 
under the acts of Congress, since the jurisdiction of Congress ceases 
when the quotations are delivered in the offices of the telegraph com- 
pany in Massachusetts. 

Commerce — Interstate — Stock quotations — Jurisdiction of state 
Commissions. 
5. In the absence of any specific action by Congress or the Inter- 
P.U.R.1915E. 
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state Commerce Commission, the Massachusetts Public Service Com- 
mission has at least concurrent power to remove discrimination in 
stock quotation service by telegraph companies, assuming that such 
service constitutes interstate commerce. 


Discrimination — Stock quotation service — Duty of companies. 

6. Telegraph companies furnishing or supplying to any customer 
in Boston the quotations of the New York Stock Exchange by means 
of ticker or “stock telegraph system” must furnish or supply them 
without unjust and unreasonable discrimination to all customers with- 
in the district or districts supplied by their respective services who will 
comply with all lawful regulations connected with such service, and 
who desire such quotations for lawful and proper use. 


{September 7, 1915.] 


Petition by Calvin H. Foster concerning inability to obtain 
ticker service from the Gold & Stock Telegraph Company and the 
United Telegram Company; refusal to furnish such service held 
an unjust and unlawful discrimination and ordered removed. 

Appearances: P. H. Kelley and J. L. McLean for Calvin H. 
Foster; Arthur Lord for the Western Union Telegraph Company, 
lessee of the Gold & Stock Telegraph Company; C. F. Parker 
for the United Telegram Company. 


By the Commission: This petition was filed on March 4, 
1915. The petitioner asks the Commission to order the respond- 
ents, one or both of them, to install a “ticker” or “tickers” in 
his office in Boston and to furnish him with the continuous quota- 
tions of the New York Stock Exchange in the same manner and 
for the same price as the respondents furnish them to others. A 
public hearing was held on April 21, 1915. 

The respondents filed separate answers (the Western Union 
Telegraph Company, as lessee, answering for the Gold & Stock 
Telegraph Company), and both ask that the petition be dis- 
missed for the reasons,— 

First, that the Commission is without jurisdiction over the 
subject-matter of the petition, the same being within the. sole 
jurisdiction of the Interstate Commerce Commission under the 
acts of Congress. 

Second, that the respondents have no legal right to deliver the 
quotations desired to persons other than those approved by the 
New York Stock Exchange, as provided in the contract which 


each of the respondents has with said exchange. 
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In his petition Mr. Foster alleges that he has been engaged 
continuously in the stock brokerage business in Boston for about 
twenty-five years; that during all that time until the latter part 
of December, 1914, he had tickers furnishing him with the quo- 
tations of both the New York and the Boston stock exchanges; 
that in December, 1914, the tickers furnishing the New York 
quotations were removed; that he has been unable since then to 
secure this service; that the respondents have stated that they 
will not furnish the service unless the application is approved by 
the committee on quotations of the New York Stock Exchange; 
that he has appeared before said committee in New York on two 
separate occasions and has given full particulars in regard to his 
business, answering every question asked; that, so far as he 
knows, said committee has not yet taken action on his applica- 
tions; that he has been an approved correspondent of a member 
of the New York Consolidated Stock Exchange since the year 
1907 and is now a member of that exchange; that, in conducting 
his business, he has always complied with the laws of this com- 
monwealth; that he does not desire the quotations and service 
for any unlawful or improper use, but for use in his legitimate 
brokerage business in Boston; and that his business will suffer 
irreparable damage if he is unable to procure them. 

These allegations were not denied by the respondents. They 
stated, however, that the New York Stock Exchange had noti- 
fied them that the petitioner’s applications had been disapproved, 
but did not furnish the Commission with the reason or reasons 
for such disapproval. It appears that the petitioner’s office is 
within the district supplied by the respondents with said quota- 
tions and service, and that he is ready and willing to pay the 
same price that other patrons of the respondents pay, and to 
comply with all reasonable rules and regulations applying 
thereto. It does not appear that the respondents, or either of 
them, have questioned the right of the New York Stock Ex- 
change to disapprove the petitioner’s applications without stating 
the reason or reasons therefor. Nor does it appear whether or 
not said exchange was notified by the respondents, or either of 
them, of this proceeding. The exchange was not represented at 
the hearing. 


[1] The Commission’s jurisdiction over the subject-matter of 
P.U.R.1915E. 
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the petition, if any it has, is under § 2, chapter 784, of the Acta 
of 1913, which reads, in part, as follows :— 

“The Commission shall, so far as may be necessary for the 
purpose of carrying out the provisions of this or any other act, 
have general supervision and regulation of, and jurisdiction and 
control over, the following services, when furnished or rendered 
for public use within the commonwealth, and all persons, firms, 
corporations, associations, and joint stock associations or com- 
panies, hereinafter in this act collectively called common carriers 
and severally called a common carrier, furnishing or rendering 
any such service or services. . . . 

‘The transmission of intelligence within the commonwealth by 
electricity, by means of telephone lines or telegraph lines or any 
other method or system of communication, including the opera- 
tion of all conveniences, appliances, instrumentalities, or equip- 
ment utilized in connection therewith or appertaining thereto.” 

Both of the respondents are foreign corporations. The Gold 
& Stock Telegraph Company was organized in August, 1867, 
under the laws of the state of New York, for the purpose “of 
constructing, using, maintaining, owning, and operating tele- 
graph lines.” Its business is the establishment and operation 
of plants, or what are generally known as “stock telegraph sys- 
tems,” in various communities, both within and without the 
state of New York, for the transmission and the selling and 
furnishing: of stock quotations and other market news, The 
United Telegram Company was organized in 1890 under the 
laws of the state of New Jersey. The objects for which it was 
formed are “to receive and distribute stock market and other 
quotations and news reports of various kinds, and the perform- 
ance of a general district messenger service, all of which is to be 
carried on out of this state (New Jersey).” The principal office 
or place of business out of New Jersey is given in the certificate 
of incorporation as “the city of Boston, Suffolk county, com- 
monwealth of Massachusetts.” Both of the respondents have 
established “stock telegraph systems’ in Boston for the trans- 
mission of, and have carried on in Boston the business of selling 
and furnishing, stock market and other market quotations. 

Each of the respondents has a main office where there are 


certain electrical appliances with a keyboard attachment. These - 
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appliances are connected by a system of wires and cables, run- 
ning under and across the public ways of the city, with the 
“ticker” instruments in the offices of the patrons. The quota- 
tions to be distributed are delivered into the main office, and 
forthwith an employee, operating the keyboard, causes them to 
be written simultaneously, by means of the so-called “ticker” 
instruments, upon a tape of paper in the office of every patron, 
where they can be easily read. The quotations of the New York 
Stock Exchange are delivered at the main office of The United 
Telegram Company over a wire of the Postal Telegraph-Cable 
Company. They are delivered at the main office of the Gold 
& Stock Telegraph Company over a wire of the Western Union 
Telegraph Company. 

On December 14, 1881, as it appears, the Gold & Stock Tele- 
graph Company leased all of its plants, or “stock telegraph sys- 
tems,” both within and without this commonwealth, for the term 
of ninety-nine years to the Western Union Telegraph Company, 
a New York Corporation. Since January 1, 1882, the Western 
Union Telegraph Company has carried on the business in Bos- 
ton formerly carried on by the Gold & Stock Telegraph Company, 
and has carried it on in the name of the Gold & Stock Telegraph 
Company, as it has authority to do under said lease. 

The New York Stock Exchange is a voluntary association, 
limited to 1,100 members, furnishing facilities to its members for 
the transaction of the business of buying and selling stocks and 
bonds. It is now the largest market for securities in this coun- 
try, if not in the world, and its importance in the economic 
system can hardly be exaggerated. The knowledge of the prices 
made in transactions on the exchange has become of great com- 
mercial value in the business life of the country in general; and 
companies, such as the respondents, exist for the purpose of dis- 
seminating or distributing this information. These quotations 
when collected are property. See New York & C. Grain & Stock 
Exch. v. Board of Trade, 127 Ill. 153; 2 LR.A. 411, 11 Am. 
St. Rep. 107, 19 N. E. 855; L. A. Kinsey Co. v. Board of Trade, 
198 U. S. 236, 49 L. ed. 1031, 25 Sup. Ct. Rep. 637; Hunt 
v. New York Cotton Exch. 205 U. 8. 322, 51 L. ed. 821, 27 
Sup. Ct. Rep. 529. It is, indeed, a matter of general knowledge 


that the transactions and prices quoted on the New York Stock 
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Exchange evidence the market or current value of the stocks and 
securities listed there, and that these quotations are not only a 
commodity in common use, but are of vital importance to those 
engaged in the business of dealing in these stocks and securities. 

The dissemination and distribution of these quotations is not 
a favor to the public granted by the exchange. It is, and has 
been from the beginning, a matter of business, a service rendered 
which is productive of profits. For some years the members of 
the exchange were apparently satisfied, as compensation for these 
quotations, with the enhanced profits which they doubtless de- 
rived from the increased transactions in the listed securities 
which the wider dissemination of the quotations by the ticker 
companies caused; and they allowed the reporters and employees 
of these companies on the floor of the exchange for the purpose 
of collecting the quotations. This policy, however, was changed 
in 1892. In that year the exchange decided to collect the quota- 
tions itself and to make a charge for them. On November 19, 
1892, it made its first contract with the Western Union Tele- 
graph Company, which acted for itself and as lessee of the Gold 
& Stock Telegraph Company, whereby it agreed to collect and 
furnish the quotations to the telegraph company for the sum of 
$27,000 per annum, and further agreed that the telegraph com- 
pany should have a monopoly of the quotations throughout the 
whole country except in Boston and in a prescribed area in New 
York city. 

The contract with this exchange referred to in the answer 
of and relied upon by the Gold & Stock Telegraph Company, 
acting through its lessee, the Western Union Telegraph Com- 
pany, is dated July 1, 1914, and the contract referred to in the 
answer of and relied upon by the United Telegram Company 
is dated October 1, 1914. So far as they are material in this 
case, the provisions of these two contracts are very similar. 
In the one between the exchange and the Western Union Tele- 
graph Company, acting for itself and as lessee of the Gold & 
Stock Telegraph Company, the exchange agrees, at its. own ex- 
pense, to furnish to the telegraph company full and continuous 
quotations of prices made in transactions upon the exchange, 
for which quotations the telegraph company is to pay $50,000 


per annum; and the telegraph company may retail or furnish 
P.U.R.1915E. 68 
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said quotations to any person, whether a member of the ex- 
change or not, anywhere in the United States or Canada, outside 
a prescribed area in New York city, provided, however, that 
“the telegraph company shall not after the 1st day of Novem- 
ber, 1914, furnish quotations by ticker or otherwise in the 
volume of a continuous service which is defined to be oftener 
than at intervals of fifteen minutes (and is herein referred to as 
continuous quotations) to any subscriber therefor unless the 
subscriber shall have signed in duplicate an application therefor 
addressed to the telegraph company, and the subscriber shall 
have been approved by the exchange.” In the contract between 
the exchange and the United Telegram Company, the exchange 
agrees to furnish the telegram company the said quotations by 
‘means of a New York Quotation Company ticker installed in 
the office of the Postal Telegraph-Cable Company at No. 18 
Broadway, New York city, for which quotations the telegram 
company is to pay the exchange $9,000 per annum. The tele 
gram company is restricted to retailing or furnishing these quo- 
tations to subscribers in Boston. This contract contains a 
provision similar to the one quoted above in regard to the ap- 
proval of subscribers by the exchange. 

Both contracts contain the provision that “in case any suit or 
legal proceeding is brought to enjoin the telegraph company 
from refusing to furnish quotations to any person, the telegraph 
company shall at once inform the exchange of such suit or 
proceeding, and shall permit the exchange to intervene therein, 
or to defend the same in the name of the telegraph company; 
but in such cases, the exchange shall indemnify the telegraph 
company against and save it harmless from any and all costs 
and damages awarded against it.” Both contracts also contain 
the following interpretative provision, to wit, “it is understood 
and agreed that as to the right of the exchange hereinbefore speci- 
fied, to disapprove applicants for quotations and to require the 
discontinuance of the furnishing of such quotations on notice 
given by it, it is the intent only to prevent the unlawful or in- 
proper use of such quotations.”’ 

The questions involved in this case are largely questions of 
law. The underlying question is: Are the respondente, in sup- 


plying these quotations by means of “stock telegraph systems,” 
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engaged in furnishing or rendering a service for public use within 
this commonwealth ? | 

There is no question but that the respondents are engaged in 
the “transmission of intelligence within the commonwealth by 
electricity by means of telegraph lines,” to use the language of 
the statute. But it is clear that this business differs in kind 
from the usual or ordinary telegraph business, which is trans- 
mitting messages of the public for hire, and that the duty of 
the Western Union Telegraph Company (lessee of the Gold & 
Stock Telegraph Company) to the public in its telegraph busi- 
ness, a8 the term is usually applied, is not involved in this case. 
This distinction between the ordinary telegraph business and the 
business of supplying or retailing stock and other market quota- 
tions and news by persons or companies, by means of “stock 
telegraph systems,” has recently (1908) been noted by the 
Western Union Telegraph Company itself in a suit in Texas 
against the company for damages caused by erroneous market 
reports. In that case the Western Union Telegraph Company 
set up the claim that if the plaintiff had any contract by which 
he was to receive market quotations the contract was with the 
Gold & Stock Telegraph Company; that with reference to such 
contract the Western Union Telegraph Company acted only 
' as agent; and that the Western Union Telegraph Company is 
not engaged in the business of gathering or furnishing market 
reports, but is confined by its charter to the transmission of tele- 
graph messages for the public for hire. See Western U. Teleg. 
Co. v. Bradford, 52 Tex. Civ. App. 392, 114 S. W. 686. In this 
case the defendant company was not successful in avoiding the 
payment of damages, but the claim of the defendant shows clear- 
ly the distinction between the two lines of business or services. 

This distinction was also noted in a case decided in June of 
this year in the supreme court of New York for Erie county 
(Tucker v. Western U. Teleg. Co.). The following quotations 
from the opinion in this case are of interest in this connection :— 

“If the elements of the business were all embraced in the mat- 
ters above outlined, it might be urged that the brokers were the 
agents of the members of the exchange in procuring business, 
and through arrangements definitely made, the exchange on 


behalf of the member sending to the brokers, by means of the 
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telegraph company, private information to enable them to do 
business, the telegraph company would therefore be bound to 
deliver this information-to the persons and to them only, whom 
the member or the exchange should designate; the messages 
would be like ordinary messages, subject to secrecy. Whether 
they were sent in the common yellow envelop or were transmit- 
ted through the means of the ticker would make no difference.” 

But this is not the situation presented by this case. 

“Tf it were, the exchange would pay the telegraph company for 
every message so sent, at rates common to all, while the fact is 
the telegraph company pays the exchange a large sum, presum- 
ably not a gift, but a payment made for the purpose of acquiring 
something. If it were the business of sender and carrier, the 
exchange would seek the agents, assume the work, and charge 
for installing the tickers, while the fact is, the telegraph company 
has the responsibility of securing the patrons, installing the 
equipment, and collecting the cost.” 

The courts of this commonwealth have not passed on the 
question, but it seems clear on principle that the respondents 
are engaged in furnishing or rendering a service for public use. 
The stock and other market quotations which they sell and dis- 
tribute are not only convenient and advantageous to a large 
section of the public, but are a necessity in certain important 
lines of business. ‘These quotations cannot be furnished and 
distributed by ticker, or “stock telegraph system,” without the 
special privilege of using the public ways for the lines and 
cables essential to the service. The granting of such a special 
privilege or franchise indicates that the business carried on by 
the respondents was considered public in character. See Rhine 
hart v. Redfield, 93 App. Div. 410, 87 N. Y. Supp. 789 (af- 
firmed in 179 N. Y. 569, 72 N. E. 1150); Pierce v. Drew, 136 
Mass. 75, 77, 49 Am. Rep. 7; Boston v. Richardson, 13 Allen, 
146, 160; New England Teleph. & Teleg. Co. v. Boston Termi- 
nal Co. 182 Mass. 397-899, 65 N. E. 835; State ex rel. Belt 
v. St. Louis, 161 Mo. 371, 61 S. W. 658; Emerson v. Babcock, 
66 Iowa, 257, 55 Am. Rep. 273, 23 N. W. 656. 

It was held in New York & C. Grain & Stock Exch. v. Board 
of Trade, 127 Ill. 153, on p. 163, 2 L.R.A. 411, 11 Am. St. 


Rep. 107, 19 N. E. 855: 
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“Assuming these market quotations and reports are property 
and the private property of the board of trade, yet if they have 
been so used by the board, and by the telegraph company with 
the knowledge and consent of the board, as to become affected 
with a public interest, then they are subject to such public regu- 
lation by the legislature and the courts as is necessary to prevent 
injury to such public interest. ,[The doctrine in question has 
application both to the property of individuals and of corpora- 
tions, and it is therefore immaterial that any such corporation 


may be a mere private corporation. If the interest is public, - 


then it is necessarily, to all alike, common to all and upon equal 
terms. The doctrine, as applied to the matter of these market 
quotations, would forbid that a monopoly should be made of 
them by furnishing them to some and refusing them to others 
who are equally willing to pay for them and be governed by all 
reasonable rules and regulations, and would prevent the board 
of trade or the telegraph companies from unjustly discriminat- 
ing in respect to the parties who will be allowed to receive them.” 

See also Inter-Ocean Pub. Co. v. Associated Press, 184 II]. 
450, 48 L.R.A. 568, 75 Am. St. Rep. 184, 56 N. E. 822. 

In the case of Smith v. Gold & Stock Teleg. Co. 42 Hun, 454, 
in which the principle laid down in "New York & ©. Grain & 
Stock Exch. v. Board of Trade was sustained, the Western 
Union Telegraph Company was made a party defendant. This 
was a suit in equity brought by the plaintiff to restrain the 
defendants from removing from his offices a stock “ticker,” 
and from doing or failing to do any act which would in any 
way interfere with the receipt by the plaintiff of the quotations 
of the New York Stock Exchange. By one of the clauses in the 
contract between the plaintiff and the Gold & Stock Telegraph 
Company the plaintiff had agreed that the company might forth- 
with discontinue its service without notice, whenever, in its 
judgment, any breach of the conditions of the contract should 
have been made by him. The defendants, among other con- 
tentions, claimed that they were not chartered to carry on the 
business of supplying quotations. In answer to that contention 
the court, by Pratt, J., said:— 

“. . . the alariee of the corporation ts not solely to be con- 


dulted in arriving at the measure of its obligations to the public. 
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When the charter provides that a corporation shall engage in some 
specified public occupation, no doubt a reference thereto will 
be an easy way to establish its obligations to perform such serv- 
ice. But we do not accede to the doctrine that, when engaged 
in a business concerning the performance of which its charter is 
silent, a corporation is freed from the obligations which ordi- 
narily attach to a natural person engaging in such occupation. 

“Had defendants in the present action answered that collect- 
ing and distributing commercial intelligence being foreign to 
. the objects for which they are incorporated, they had in conse- 
quence abandoned that branch of their business and withdrawn 
their “tickers” from all offices except the plaintiff’s, we should not 
hold that they could be compelled to carry on the business for his 
benefit. But so long as collecting and supplying quotations is 
carried on by them, as it is conceded to be at present, they should 
render equal and impartial service to those who comply with 
reasonable regulations.” (p. 455.) 

In regard to the above-noted clause in the contract between 
the plaintiff and the Gold & Stock Telegraph Company, Justice 
Pratt said :— 

“What regulations are reasonable may not in all cases be easy 
to determine. But there need be no hesitation in saying that 
the clause in their contract permitting them to discontinue the 
service when in their judgment a breach of conditions has been 
had, is not a reasonable regulation and affords no defense to 
this action. No man can be judge in his own case, and to justify 
defendants in refusing to perform service, there must be a rea- 
son that the court can pronounce sufficient.” (pp. 455, 456.) 

See also Friedman v. Gold & Stock Teleg. Co. 32 Hun, 4 
(1884) and Shepard v. Gold & Stock Teleg. Co. 38 Hun, 338 
(1885). 

It is to be noted that these cases against the Gold & Stock 
Telegraph Company arose after its plants, or “stock telegraph 
system,”’ had been leased to the Western Union Telegraph Com- 
pany, to wit, after January 1, 1882; and also that they arose 
before the exchange inaugurated the policy of collecting the 
quotations itself and charging respondents for them, to wit, be- 
fore November 19, 1892. 


[2] It is too well established to require further citation of 
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authorities that one engaged in furnishing or rendering a service 
for public use cannot, without legal reasons therefor, refuse to 
furnish such service to a particular customer if the service 
demanded be of a character which it holds itself out as prepared 
to furnish to the public of the class to which the applicant belongs. 
The respondents contend that the contract between them and the 
New York Stock Exchange, providing for the right of approval 
by the exchange of the patrons for these quotations and service, 
furnish legal grounds for their discrimination against the com- 
plainant. This contention we must hold to be unsound. 

The provision in the contract which reads, “It is understood 
and agreed that as to the right of the exchange hereinbefore 
specified to disapprove applicants for quotations and to require 
the discontinuance of the furnishing of such quotations on 
notice given by it—it is the intent only to prevent the unlawful 
or improper use of such quotations,” is most significant. It is a 
well-known principle of law that those engaged in the business 
of furnishing or rendering a service for public use may propezly 
refuse to furnish or render such service in furtherance of « pur- 
pose or business which is illegal or improper from the view point 
of the public. See Bryant v. Western U. Teleg. Co. 17 Fed. 
825; Metropolitan Grain & Stock Exch. v. Chicago Bd. of Trade, 
15 Fed. 847; Goodwin v. Carolina Teleph. & Teleg. Co. 136 
N. ©. 258, 67 L.R.A. 251, 103 Am. St. Rep. 941, 48 S. E. 636, 
1 Ann. Cas. 203. Thus, notwithstanding the respondents are 
held to be engaged in furnishing or rendering a service for 
public use, the provisions in the contracts between them and the 
exchange providing for the approval by the exchange of the 
patrons for the quotations, read in the light of the above-quoted 
interpretative provision, are not only legal to the extent of retain- 
ing in the exchange sufficient interest and control over these 
quotations to enable it to appeal to the courts for aid in keep- 
ing them from the hands of those who would procure them wrong- 
fully or who desire them for illegal and improper use (see L. A. 
Kinsey Co. v. Board of Trade, 198 U. S. 236, 49 L. ed. 1031, 
25 Sup. Ct. Rep. 637; Hunt v. New York Cotton Exch. 205 U.- 
S. 322, 51 L. ed. 821, 27 Sup. Ct. Rep. 529), but they are 
laudable and wholesome, tending as they do to check unlawful 


and improper conduct. 
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And these provisions for approval by the exchange must be 
construed in the light of the above-quoted interpretative pro- 
vision. This confines to a very narrow area the grounds upon 
which the exchange can exercise its right to disapprove applica- 
tions. There is no room here for caprice, prejudice, or malice; 
nor any room for a mere suspicion that the applicant desires the 
quotations for an unlawful and improper use; nor any room for 
any reason whatever other than the fact that the quotations are 
desired by the applicant for an unlawful and improper use. Un- 
less these provisions are so construed they must be held to be 
invalid as hampering and restricting those engaged in furnishing 
or rendering a service for public use in their duty to the public. 
Assuming that the quotations of the New York Stock Exchange 
are not affected with a public use or public interest, and that the 
exchange may withhold them entirely from the public, yet when 
it sells its quotations to the respondents with a view to their 
dissemination and distribution it is not making contracts for the 
sending of ordinary telegraph messages but is making contracts 
with parties engaged in the business of furnishing and rendering 
a service for public use, and whose duty to the public is the 
supplying and furnishing of market quotations. See Smith v. 
Gold & Stock Teleg. Co. 42 Hun, 454; New York & C. Grain 
& Stock Exch. v. Board of Trade, 127 Ill. 153, 2 L.R.A. 411, 
11 Am. St. Rep. 107, 19 N. E. 855. And this duty cannot be 
hampered or restricted by any arrangement or contract between 
the parties. When property is sold or leased to those furnishing 
or rendering a service for public use it becomes affected with a 
public interest and there can be no restrictive covenants. See 
Delaware & A. Teleg. & Teleph. Co. v. Delaware, 2 C. C. A. 1, 
38 U.S. App. 30, 50 Fed. 677; Commercial U. Teleg. Co. v. New 
England Teleph. & Teleg. Co. 61 Vt. 241, 5 L.R.A. 161, 15 Am. 
St. Rep. 893, 17 Atl. 1071; Chesapeake & P. Teleph. Co. v. Balti- 
more & O. Teleg. Co. 66 Md. 399, 59 Am. Rep. 167, 7 Atl. 809; 
Buffalo East Side R. Co. v. Buffalo Street R. Co. 111 N. Y. 
132, 140, 2 L.R.A. 384, 19 N. E. 63; Union Trust & Sav. Bank 
v. Kinloch Long Distance Teleph. Co. 258 Ill. 202, 208, 45 
L.R.A.(N.S.) 465, 101 N. E. 535, Ann. Cas. 1914B, 258. To 
hold otherwise would be to permit those engaged in furnishing 
or rendering a service for public use to commit to other individ- 
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uals, corporations, and associations the right to determine their 
public duties in respect to furnishing service. 

_ The respondents in support of their contention that their con- 
tracts with the exchange furnish a valid reason or excuse for 
refusing to supply the complainant with the quotations and serv- 
ice he desires, strongly rely upon the case Re Renville, 46 App. 
Div. 37, 61 N. Y. Supp. 549 (1899). In this case the peti- 
tioner sought to compel the Gold & Stock Telegraph Company — 
to place a ticker in his office and to furnish him with quotations 
from the New York Stock Exchange. The court denied his 
application. That the decision in that case turned upon a differ- 
ent state of facts, and is not to be taken, even by the courts of 
New York, as governing the present relations of these companies 
to each other and to the public is made clear by the language of 
the court in Tucker v. Western U. Teleg. Co. supra. Denying 
the application of the defendants to vacate a temporary injunc- 
tion restraining them from discontinuing ticker service the court 
in distinguishing the Renville Case said :— 

“In, that case the court refused a mandamus to compel the 
telegraph company to furnish petitioner with quotations of the 
exchange in the same manner as furnished to others. This 
decision was made in 1899, before telegraph companies were 
brought within the Public Service Commissions law. . It does 
not appear that the applicant in that case conformed to the rea- 
sonable rules and regulations, nor that the respondents were not 
acting within their rights in refusing the service. 

“The conclusion reached here does not conflict with the law 
of the Renville Case applied under then existing conditions. 
It appears in that case [p. 43] that this private voluntary asso- 
ciation (the exchange) being thus in control of its own property, 
and having the absolute right to give information as to the deal- 
ings of its members with each other to whom it pleases, and upon 
such conditions as it pleases to impose, gives certain informa- 
tion to the defendants to be delivered to certain specified persons, 
and upon condition that the defendants give such information 
to such specified individuals and none other. 

“Tt appears that by the agreement between the exchange and 
the telegraph company then in force, the telegraph company 


had the right [p. 41] to serve said reports to . . . all per 
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sons, firms, corporations, and organizations in New York city 
and elsewhere . . . except to persons who may be directly 
or indirectly engaged in the promotion or maintenance of 
‘bucket shops.’ 

“It thus appears that the purpose of the restrictions was to 
prevent the furnishing of quotations to buckét shops; that the 
exchange retained control of its own property, and specified the 
_ person to whom it should be delivered. It would seem that it 
would be nearer correct if it stated the persons to whom it should 
not be delivered. In the present case the exchange does not 
specify any persons whatever. It delivers the property for value 
to the telegraph company with the only legal restriction that the 
telegraph company shall not specify any persons engaged in 
promoting bucket shops. ‘The telegraph company has specified 
these plaintiffs, who are entitled to the presumption that they 
are not in the prohibited class, and moreover it is alleged, and 
not controverted, that they are not in the business of promoting 
bucket shops.” See also Hein v. New York Stock Exchange, 
64 Mise. 529, 118 N. Y. Supp. 591 (1910) and N. Y.. Laws, 
1913, chap. 477. 

The respondents also strongly rely upon L. A. Kinsey Co. 
v. Board of Trade, 198 U. S. 236, 49 L. ed. 1031, 25 Sup. Ct. 
Rep. 637, and Hunt v. New York Cotton Exch. 205 U. S. 322, 
51 L. ed. 821, 27 Sup. Ct. Rep. 529. Neither of these cases 
tends to establish the contention of the respondents. Both recog- 
nize the right, which is not controverted here, of the exchanges 
or markets to protect their quotations against pilferers, or those 
who would secure them wrongfully, and against their illegal and 
improper use. But in neither case was it decided, nor was it 
necessary to a decision, that exchanges or markets, in furnishing 
or distributing their quotations through the agency of companies 
engaged in the business of furnishing and rendering a service for 
public use, could make unjust and unreasonable discrimination 
as to persons. In L, A. Kinsey Co. v. Board of Trade, 198 U. 
S. 236, Justice Holmes, on page 251, referring to the case of 
New York & C. Grain & Stock Exch. v. Board of Trade, supra, 
which held that market quotations when furnished for distribu- 
tion become affected with a public interest, says: “But it is not 


necessary to consider whether we are bound by that decision or, 
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if not, should follow if, since in these cases the claim is not 
qualified by submission to reasonable rules or an offer of pay- 
ment. It is a claim of independent rights and a denial that the 
plaintiff has any right at all. The supreme court of Illinois 
gave no sanction to such a claim as that.” 

The same year, 1905, that the case of L. A. Kinsey Co. v. 
Board of Trade was decided, the supreme court of Indiana in 
Western U. Teleg. Co. v. State, 165 Ind. 492, 3 L.R.A.(N.S.) 
153, 76 N. E. 100, 6 Ann. Cas. 880, held that where a tele- 
graph company in connection with other business buys continu- 
ous market quotations and sells the same to others, for such time 
as to make quotations necessary to business, it must supply them 
to all on equal terms. 

[3] The respondents contend that the Commission should as- 
sume that the exchange acted in good faith and disapproved the 
petitioner’s application on the grounds specified in the contracts, 
to wit, that the petitioner desired these quotations for an “unlaw- 
ful and improper use.” It is not, however, for the Commission 
to make any such assumption. It is the duty of the courts or 
of any regulating and supervising body established by the legis- 
lature, such as the Commission is, to determine on the evidence 
before it whether or not unjust and unreasonable discrimination 
is made by persons, natural or artificial, engaged in furnishing 
or rendering any service for public use. It was open for the 
exchange to appear at the hearing and submit any evidence it 
might have, if any, of the unlawful and improper use for which 
the petitioner desires these quotations, and we take it that the 
respondents promptly notified the exchange of this proceeding, 
as it comes plainly within the spirit if not within the strict letter 
of the provisions in the contracts making it the duty of the 
respondents to notify the exchange at once of any suit or legal 
proceeding brought to enjoin the respondents from refusing these 
quotations to any person. But whether or not the exchange was 
notified of this proceeding, the Commission must decide the case 
on the evidence before it. There was no evidence whatever that 
the petitioner desired these quotations for unlawful and improper 
use. If the exchange can, by disapproving the petitioner’s appli- 
cation and without submitting, when its decision is called in 


question before the proper authorities, evidence to prove that he 
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desires the quotations for unlawful and improper use, keep the 
respondents from furnishing him with these quotations and ticker 
service, it may thus without producing any evidence cut off from 
receiving them any banker, broker or other person for any reason 
or, indeed, without reason. Such a power in this country is 
unthinkable. Where a public service or public use is involved 
there can be lodged nowhere powers of unjust and unreasonable 
discrimination. 

[4] The respondents further contend that the Commission is 
without jurisdiction; that the matter in controversy is “within 
the sole jurisdiction of the Interstate Commerce Commission 
under the acts of Congress.” 

The telegraph is an instrument of commerce and as such, for 
some purposes, comes within the interstate commerce clause and 
postal clauses of the Federal Constitution; and the provisions 
of § 83 of the acts of Congress to regulate interstate commerce 
were, by amendment of June 18, 1910, extended to “telegraph, 
telephone, and cable companies (whether wire or wireless) en- 
gaged in sending messages from one state, territory, or district 
of the United States, to any other state, territory, or district 
of the United States, or to any foreign country.” And this 
amendment also provides that its provisions shall not apply “to 
the transmission of messages by telephone, telegraph, or cable 
wholly within one state, and not transmitted to or from a foreign 
country or from or to any state or territory as aforesaid.”’ 

It seems clear that this amendment was intended to apply to 
telephone and telegraph companies in their business of serving 
the general public as common carriers of messages. There is 
involved in this case, as we view it, no question concerning the 
duty to the public of a telegraph company in its ordinary tele- 
graph business of carrying or transmitting messages to the pub- 
lic for hire. The business of the respondents which we are 
dealing with is, as we have before noted, a public business of a 
very different character. There are no messages, in the ordinary 
sense of the word (the sense in which we conceive it to be used 
in the amendment referred to above) sent from anywhere. The 
respondents purchase in New York city a certain commodity or 
property, to wit, quotations of the New York Stock Exchange. 


They are under no obligations to the exchange to send this 
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property or commodity anywhere. In order to resell or to retail 
it in Boston the respondents have it conveyed or shipped to Bos- 
ton by the only means by which it can effectively be conveyed, 
over fast wire telegraph lines,—in the case of the Gold & Stock 
Telegraph Company over the wires of the Western Union Tele- 
graph Company, and in the case of the United Telegram Com- 
pany over the wires of the Postal Telegraph-Cable Company. 
It is delivered in Morse code at the main offices of the respondents 
in Boston, and at these offices is translated into words and 
numerals in the ordinary alphabet and sent out over their re- 
spective “stock telegraph systems’’ to their various patrons. 

There is no doubt, of course, that while it is being conveyed 
over the wires from New York to the main offices of the respond- 
ents in Boston, it is a commodity or property moving in inter- 
state commerce over which Congress has jurisdiction. But in 
our opinion the jurisdiction of Congress ceases when the prop- 
erty is delivered at the main offices in Boston. After it is 
delivered there the respondents are under no duty or obligation 
to the exchange to resell or distribute it. Mr. Justice McKenna 
said, of moving picture films shipped into the state of Ohio, 
speaking for the court in Mutual Film Corp. v. Industrial Com- 
mission, 286 U. S. 230, 59 L. ed. —, 35 Sup. Ct. Rep. 390 
(1915): “There must be some time when the films are subject 
to the law of the state, and necessarily when they are in the 
hands of the exchanges, ready to be rented to exhibitors.” There 
must, likewise, be some time when the commodity or property 
in question in this case becomes subject to the laws of Massa- 
chusetts. In our view, it is when the quotations are delivered 
at the respective main offices of the respondents in Boston. 

[5] If, however, we are in error in this view, as there has 
been no specific action by the Interstate Commerce Commis- 
sion dealing with the subject-matter in controversy in this case, 
and as it is not clear that this matter is within the above-men- 
tioned amendment of June 18, 1910, we hold that until Congress 
or the Interstate Commerce Commission takes some specific 
action this Commission has jurisdiction. Indeed the duty of 
the companies to give service with substantial impartiality and 
without invidious discrimination is a common-law duty not de- 


pendent upon legislative enactment or administrative order. It 
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would seem beyond question that in the absence of any specific 
action by Congress or the Interstate Commerce Commission there 
resides in the state courts and Commissions at least concurrent 
power.of remedial action. The order for the removal of the 
discrimination complained of in this case is an enforcement of 
the common-law duty of the companies, and cannot be said to 
impose any tax or burden upon the interstate transmission of 
the quotations, nor to embarrass, obstruct, or impede the full and 
fair performance of service to any persons or corporations not 
within the jurisdiction of this Commission. See Missouri P. 
R. Co. v. Larabee Flour Mills Co. 211 U. S. 612, 628, 53 L. ed. 
352, 361, 29 Sup. Ct. Rep. 214. See also Manufacturers’ Light 
& Heat Co. v. Ott, 215 Fed. 940, where it was held that a state 
Commission may regulate the price to be charged by gas com- 
panies furnishing natural gas to consumers within the state 
although some of the gas supplied is piped from other states. 
See also Western U. Teleg. Co. v. James, 162 U. S. 650, 660, 
661, 40 L. ed. 1105, 1108, 1109, 16 Sup. Ct. Rep. 934; Ver- 
milye v. Western U. Teleg. Co. 207 Mass. 401, 93 N. E. 635, 
and cases cited. 

[6] The respondents, if they furnish or supply to any custom- 
er in Boston the quotations of the New York Stock Exchange 
by means of ticker or “stock telegraph system,” must furnish 
or supply them without unjust and unreasonable discrimination 
to all customers within the district or districts supplied by their 
respective services who will comply with all lawful regulations 
connected with said service, and who desire said quotations for 
lawful and proper use. 

, ORDER. 


It appearing that the Gold & Stock Telegraph Company, by 
the Western Union Telegraph Company, lessee, and the United 
Telegram Company, have without just cause denied, and refused 
to supply to, Calvin H. Foster the continuous quotations of the 
New York Stock Exchange by. means of ticker service now fur- 
nished and supplied to others, said denial of service is held to 
constitute an unjust and unlawful discrimination, and it is 

Ordered that the Gold & Stock Telegraph Company, by the 
Western Union Telegraph Company, lessee, and the United 


Telegram Company shall forthwith remove said discrimination. 
P.U.R.1915E. 
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MISSOURI PUBLIC SERVICE COMMISSION, 


IN RE SOUTHWESTERN TELEGRAPH & .TELEPHONE 
COMPANY. 


[Cases Nos. 109 and 187.) 


Valuation — Book value — Asseta not representing investment — Ac- 
counting. 

1. In ascertaining the value of a telephone plant, items credited 
to capital stock and discount on stock and charged to investment, and 
which later are credited to investment and charged to contracts and 
licenses, and items representing no actual investment, entered on the 
books upon the transfer of the company, were rejected. 

Valuation — Telephones — Equipment not owned by utility. 

2. The value of transmitters, receivers and induction coils used 
by a telephone company were capitalized for the purpose of allowing 
a return thereon, although they were the property of another company, 
where a per cent of the gross income was paid to the owner as a license 
charge. 

Valuation — Telephones — Working capital — Amount. 

3. One twelfth of the gross annual income of a telephone company 
was held to be a reasonable allowance for working capital, in valuing 
its property for rate-making purposes. 

Valuation — Elements of —Going value — Overhead charges. 

4. The fair present value of a telephone plant was ascertained, 
for the purpose of fixing rates, by considering the elements of value, 
tangible and intangible, of the property used in the service, taking into 
account the fact that the plant was a going concern in successful 
operation, and including engineering, supervision; and interest during 
construction, organization, and general expenses, contingent expenses, 
insurance, general contractor’s profit, promotion, and other develop- 
ment expenses, and working capital. 

Return—Telephone equipment — License fee— Operating expenses. 

5. The amount of an annual per cent of gross income of a telephone 
company, paid to another company as a license charge for transmit- 
ters, receivers, and induction coils, will not be allowed as an operating 
expense in computing the return, where the value of the instruments 
has been taken into account in arriving at the present fair value of 
the plant. 

Return — Telephones — Amount — Oompanties with other rates— Ap- 
portionment of salary. 

6. A telephone company was authorized to put into effect in- 
creased rates which would produce a return of 6.28 per cent of the 
present fair value of the particular exchange, such rates being approxi- 
mately those charged by similar companies in like cities, although the 
revenue would not permit an allowance for depreciation and contingent 
reserve, where the operating expenses of the exchange could be reduced 
by prorating the salary of its manager to other exchanges under his 
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supervision, and it was probable that increased earnings would result 
from the plant as rebuilt. 

Rates — Regulation— Power of city—When validity of ordinance 
will not be determined. 

7. The Missouri Commission, in fixing telephone rates in a city, 
will disregard an ordinance purporting to regulate such rates passed 
prior to the statute authorizing cities to regulate rates, and will not 
determine the effect of the failure of the mayor to sign the ordinance. 


[June 28, 1915.] 


Aprrpiication of the Southwestern Telegraph & Telephone 
Company for permission to increase its exchange rates at 
Caruthersville, and proceedings for the valuation of the ex- 
‘change. The company was authorized to put into effect monthly 
rates of $2.50 for business, direct line; $1.50 for residence, 
direct line; $3 to $3.75 for private branch exchange trunks; 
$4 to $5 for intercommunicating business trunks, and $2.50 
- to $8 for intercommunication residence trunks, yielding an 
annual return of approximately $1,557.07 upon the ascertained 
valuation of $25,000. 

Appearances: S. H. Harris and A. H. Bolte for applicant; 
V. J. Higgs, C. G. Shepard, and H. C. Garrett in opposition. 


Atkinson, Chairman: I. The Issues——On September 2, 
1918, the Southwestern Telegraph & Telephone Company, ap- 
plicant herein, filed with the Commission its application for 
permission to establish a new schedule of rates in its exchange 
in the ctiy of Caruthersville, this state, in which it set forth in 
substance that its present rates are $2 per month for business 
telephones and $1.25 per month for residence telephones; that 
it desires to increase its rates to $2.50 per month for business 
telephones, direct line, and $1.50 per month for residence tele- 
phones, direct line, and private branch exchange trunks from 
$3 to $3.75 per month; for intercommunicating system trunks 
(business) from $4 to $5 per month, and intercommunicating 
trunks (residence) from $2.50 to $8 per month; that the ordi- 
nance of said city of Caruthersville provides for a business rate 
of $2.50 per month and a residence rate of $1.50 per month; 
that Caruthersville belongs to a class of cities scheduled by the 
applicant as class “B,” and that the proposed change of rates 


would make the rates at Caruthersville nearer in accord with 
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the rates in similar cities served by applicant company. For 
full information the applicant referred to the elnssinoation of 
cities it had on file with the Commission. 

The applicant further sets forth that since the purchase of 
the telephone system at Caruthersville it has gone to great 
expense in making improvements in the plant and system, and 
has changed the same from a single wire grounded system to 
a full metallic system, and that the added investment and ex- 
pense of improvements in the service amounted to some $8,000, 
and fully justified the proposed increase of rates as provided 
for by said ordinance. 

On September 4, thereafter, the Commission issued an order 
suspending the proposed rates and requiring said applicant 
company to file with the Commission complete inventories of 
all its property in the Caruthersville exchange. This order 
suspending the operation of the proposed increase of rates has 
been continued from time to time either by order of the Com- 
mission or by mutual agreement between the applicant and 
representative of the city, and is still in effect, and the proposed 
rates have not yet become effective. 

On November 5, thereafter, the Commission issued an order 
in which it set forth in substance that it is the intention of the 
Commission to ascertain the value of the telephone exchange 
of said applicant company located at Caruthersville in order 
that the Commission may be enabled to determine the reason- 
ableness of the rates now being charged by said applicant and 
to fix reasonable maximum rates to be thereafter charged by 
said applicant for telephone service rendered by said exchange 
at Caruthersville. The order also required the company to file 
inventories and to submit its books for inspection to the en- 
gineers and accountants of the Commission. 

The engineers and accountants for applicant company there- 
after submitted in evidence before Commissioner Woerner 
detailed inventories, appraisals, and audits of the property, 
income, and operating expenses of the exchange at Caruthers- 
ville. The engineers and accountants of the Commission also 
made. an appraisal, valuation, and audit of all of the properties 


of the exchange at Caruthersville, and the gross income and 
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operating expenses of same, which was thereafter offered in 
evidence. 

The cases were submitted on oral argument and briefs were 
filed by applicant. 

Il. The Franchise Rates.—The city of Caruthersville is or 
ganized as a city of the fourth class, as provided by § 8527, 
Rev. Stat. 1909. On December 4, 1899, the board of aldermen 
of said city passed ordinance No. 212, granting to the Cape 
Girardeau Telephone Company and its assigns (one of appli- 
cant’s predecessors) a franchise to construct and operate a tele- 
phone exchange in said city. By the terms of § 2 of said 
ordinance, the rates were prescribed as follows: For business 
phones $2; for residence phones $1; and a combination price 
of $2.50 where a subscriber took one of each. 

On November 7, 1904, said city passed ordinance No. 21, 
which repealed § 2 of said ordinance No. 212, and enacted in 
lieu thereof a new section, which reads as follows: 

“Section 2. Said company shall not charge a greater monthly 
rental to its subscribers than $2.50 for each business telephone, 
and $1.50 for each residence telephone, which rates shall be 
deemed to include the use of the telephone by the subscriber, 
members of his family, and his employees in the discharge of 
their duties as such, and shall include said exchange and all 
toll lines now owned and controlled by said company within the 
limits of Pemiscot county, Missouri; and said company shall 
make no greater charge to ita said subscribers for services on its 
toll lines in southern Missouri than it makes to the subscribers 
to said companies’ other exchanges; provided that said above 
named rates shall not be in effect until said telephone company 
shall have put into operation and maintain a long-distance tele- 
phone line from Caruthersville, Missouri, to Campbell, in 
Dunklin county, Missouri, there to connect with the long-dis- 
tance line maintained by and with the telephone system known 
as the Bell Telephone System with connections to St. Louis 
and elsewhere, and until said company shall have put into opera- 
tion and maintained in the city of Caruthersville a full metallic 
system of Bell telephones, such as are used by the Bell Tele- 
phone Company and its sublicensees; and provided, further, 


that said company shall give all of its subscribers and patrons 
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service upon the long-distance telephones of the Bell Telephone 
System at such rates as are fixed by said Bell Telephone Com- 
pany and its sublicensees. The above rates shall not be effective 
until after said telephone company shall have completed the 
putting in of said metallic system, and until it shall have made 
connection with said Bell Telephone System at the point afore- 
said, and until after approval by the board of aldermen of said 
city of Caruthersville. Said telephone company, upon request, 
shall place in .the business houses and residences of this city, 
or both, of the person applying therefor ‘a telephone or tele- 
phones and render services upon the payment of six months’ 
rent in advance if required. The said Cape Girardeau Tele- 
phone Company shall file its acceptance in writing within thirty 
days after the passage and approval hereof.” 

On March 7, 1906, the board of aldermen of said city passed 
ordinance No. 31, which was intended to repeal said ordinance 
No. 21, and to insert in lieu thereof the same rates as were 
prescribed in § 2 of said ordinance No. 212. The record dis- 
closes that the ordinance was read the required number of times, 
and the vote on its passage was entered on the record as re- 
quired by law. The record kept by the board of aldermen 
contains the following recital: “Ordinance No. 31 was there- 
fore signed and approved by the mayor and attested by the 
city clerk.” The original ordinance was not offered in evidence, 
neither do we find any explanation disclosing why it was not 
produced at the hearing. The record of the city in which it 
records its ordinances was introduced in evidence, which shows 
that said ordinance No. 31 was not signed by the mayor, the 
place for the signature of the mayor appearing blank in said 
record, from which the certified copy filed as an exhibit was 
made. | 

Section 9369, Rev. Stat. 1909, provides the manner for the 
passage of an ordinance by the board of aldermen of a city of 
the fourth class. This section provides: “No bill shall become 
an ordinance until it shall have been signed by the mayor or 
person exercising the duties of the mayor’s office, or shall have 
been passed over the mayor’s veto as hereinafter provided.” 

Section 9370, id., provides how an ordinance may be passed 


over the mayor's veto. The view we take of this ordinance as 
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to the city’s authority to regulate rates prior to the passage of 
the so-called enabling act of 1907 makes it unnecessary for 
us to pass on the question of the validity of said ordinance not 
having been signed by the mayor. 

[1] III. Original Cost.—On December 31, 1912, the South- 
western Telegraph & Telephone Company of Missouri, the ap- 
plicant herein, took over by purchase the entire holdings of the 
Southeast Missouri Telephone Company, of which the Caruthers- 
ville exchange was a part. The records of the Southeast Mis- 
souri ‘Telephone Company covering a period from March 28, 
1904, to April 30, 1907, were found to be very incomplete. The 
records from May 1, 1907, to August 31, 1912, were kept so 
as to show the investment by exchanges. 

On September 1, 1912, the records of said Southeast Mis 
souri Telephone Company were transferred to the St. Louis 
offices of applicant company, and since that date have been 
kept under the supervision of the general auditor of the South- 
western Telegraph & Telephone Company, and at which time 
they were consolidated with the accounts of the applicant. The 
books of the Southwestern Telegraph & Telephone Company 
do not show the operations of the individual exchanges, but 
record only the transactions of the company as a whole. It 
may be well to state here. that said company owns a large ‘num- 
ber of exchanges in the eastern half of Missouri, including one 
in the city of St. Louis. 

The minutes of the Southeast Missouri Telephone Company 
show that it was organized under date of March 28, 1904, and 
was incorporated April 14, 1904, with a capital stock of 
$150,000. This was increased to $300,000 at a meeting of the 
stockholders of said company under date of July 19, 1906. 
The balance sheet of the entire holdings of the Southeast Mis- 
souri Telephone Company as of December 31, 1912, which in- 
cludes the exchange at Caruthersville, showed a total investment 
of $438,166.01. There were other working assets and treasury 
bonds bringing the total assets up to $471,495.40. The capital 
stock outstanding at that date was $287,625 and the bonded 
debt was $15,000. Notes payable amounted to $60,041.67. 
There were other small liabilities which brought the total lia- 


bilities up to $471,495.40. The capital assets at that date con- 
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sisted of exchanges, lines and equipment, $213,954.91; toll 
lines and wire, $135,208.43. The Caruthersville exchange was 
represented by exchange lines and equipment to the amount of 
$24,124.74. The books of the Southeast Missouri Telephone 
Company as of December 31, 1912, detailed an account called 
“‘contracts and licenses,” to the amount of $77,515.95. In 
analyzing this account it was found to consist of items credited 
to capital stock which had been charged to investment in ex- 
_changes and toll lines and later credited to that account and 
charged to contracts and licenses, amounting to $12,622.20; 
items credited to discount on stock and charged to investment 
in exchanges and toll lines and later credited to that account 
and charged to contracts and licenses, $47,293.75; items cred- 
ited to discount on stock $17,600,—making a total of $77,515.- 
95. This account was deducted by Mr. McShane, accountant 
for the Commission, from the total value of assets which were 
taken over by applicant company on December 31, 1912, as 
having no value. The capital stock of the Southeast Missouri 
Telephone Company amounts to $287,625. The proof shows 
beyond dispute that a large part of said capital stock was issued 
by the Southeast Missouri Telephone Company for 50 per cent 
of its faee value. The records disclose that 50 per cent of the 
first issue, August 1, 1904, to November 10, 1905, was charged 
to discount, and presumably the other 50 per cent was received 
in cash. From July, 1906, to March, 1907, there was further 
charged to discount on capital stock $43,512.50 and the balance 
presumably was in cash. 

In April, 1911, there was a stock dividend declared of $6,400. 
It would thus appear that the total amount received from the 
sale of stock for cash by the Southeast Missouri Telephone Com- 
pany was $119,112.60. There has been reserved for deprecia- 
tion $55,429.55. The total capital investment of the Southeast 
Missouri Telephone Company was shown to be $438,166.01, 
and is accounted for as follows: Cash received from the sale 
of capital stock $150,090.30; cash received on account of notes 
payable $60,041.67, making a total of $210,131.97; items cred- 
ited to capital stock and charged to franchises, $12,622.20; dis- 
count on capital stock transferred to contracts and licenses, 


$64,893.75,—-making a total of $287,647.92, thus leaving a 
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balance of $150,518.09 which must have been paid out of the 
earnings of the company. 

The record further discloses that there were dividends paid 
by said company amounting to $39,596.26. 

The Southwestern Telegraph & Telephone Company toox 
over by purchase the assets and liabilities of said Southeast 
Missouri Telephone Company as of December 31, 1912, for 
which it paid $294,521.95. Thus it appears that the book value 
of the capital assets taken over was $438,166.01, less the con- 
tracts and license account, which did not represent any Value, 
leaving the book value of the capital investment of said com- 
pany at $360,650.06, less reserve for depreciation, $55,429.55. 
This gives a net value of the capital investment of said company 
taken over by applicant as of said date at $305,220.51. The 
records further disclose that the applicant company transferred 
the assets of the Southeast Missouri Telephone Company onto 
its books as of January 1, 1913, at an appraised value of $385,- 
000. If we deduct from that amount the actual amount paid, 
$294,521.95, leaves an excess of the appraised value over the 
cost to applicant company of $90,478.05. The company’s books 
showed that there had been paid for the capital stock of the 
Southeast Missouri Telephone Company the sum of $247,373.- 
25. This included an amount of $12,892.95, which represented 
‘the interest on the amount advanced by the Missouri & Kansas 
Telephone Company (an allied Bell property). It appears 
that said Missouri & Kansas Telephone Company purchased, 
on behalf of the Southwestern Telegraph & Telephone Con- 
pany 2,658.45 shares of the capital stock of the Southeast Mis- 
souri Telephone Company, and this was later turned over to 
the applicant company. 

Accountant McShane’s audit shows that the total book in- 
vestment in the Caruthersville exchange at December 31, 1913, 
amounted to $24,614.50. To this amount he added “incom- 
pleted estimates” in the sum of $7,701.71. This last item 
represented new construction not yet in service at the time the 


audit was made, as there was certain work necessary to the con- 
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pletion of same. The accountant had to begin with an unveri- 
fied item of $10,000 as representing the Caruthersville exchange, 
as he was unable to verify same from any records obtainable. 
It is to be noted that the value of the Caruthersville exchange 
as shown by the books, as above stated, does not disclose any 
item for depreciation of the old plant properties. 

An exhibit was submitted by applicant company showing the 
original plant value of the exchange at Caruthersville at Sep- 
tember 1, 1913, before rebuilding, to be $21,337, and after re- 
building to be $27,700. We understand that the figures 
submitted by the company showing its book value do not show 
any item for depreciation of that part of the Caruthersville 
plant not replaced new. 

IV. Estimates of Cost of Reproduction New.—Engineer 
Player, for the Commission, submitted an estimate of the cost 
of reproduction new of the Caruthersville exchange, without 
depreciation, as of date February 26, 1914, as follows: 


Table No. 1. 
Total Summary of Player’s Appraisal asa of February 26, 1914. 
: Reproduction Value, 
New. 
yer or eee eee reer re re er ee corr 
B. Distributing system ...........- cc ce cere ee ence : $17,308 
C. Buildings and miscellaneous structures ..... fais asics © wh eee 
D. Exchange equipment ........:cccecccecccesccrcce 3,054 
E. General equipment ....0 ccs cercccccrerccrccscece eovcce 
Fhe Paving ...cccccccarccsccccssccscenccesesscetsse eesece 
Physical plant .........c0cccrevccccece $20,362 
Engineering and supervision 10% ........... 2,036 
Interest during construction 6%—3 months .. 305 
$22,703 
H. Furniture and fixtures .........ccscccccseccccves 392 
Material and supplies ........-cccccccvcerecccves 1,146 
fi) ) es rr rrr re eee 196 
Total eeoeoeeeeeeneveeeeoenenesaeenentens ee e $24,437 











Witness Bloom, when testifying for applicant company, was 
asked as to the depreciated value of the exchange, and stated 
in reply that the estimated value of $26,419, as contained in 


certain exhibits submitted by the company, would represent, 
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when depreciated, a value not to exceed $20,000 as the present 
value of the exchange, but that he did not consider it proper to 
take the present value as the basis for rate making. 

Witness Stephens, plant engineer for applicant company, 
when testifying, stated that the replacement cost. of the present 
plant was about 70 per cent of the cost of the plant new, or, in 
other words, that the plant should be depreciated about 30 per 
eent. We understand this depreciation to be only figured on 
‘the old part of the plant left in the exchange, as this witness 
further testified that, to consider the plant as a whole, both the 
old and the new equipment, as it would contain when rebuilt, 
that the rate of accrued depreciation should be “somewhere be 
tween 15 and 20 per cent.” 

If Mr. Player’s estimated appraisal of cost of reproduction 
new of $24,437 is depreciated 20 per cent, as testified by wit- 
ness Stephens, we find the amount of accrued depreciation 
would be $4,487, and that the cost of reproduction new less such 
accrued depreciation would be $19,550 for the Caruthersville 
exchange. 

If we take the item of $19,603, as shown in table 2 submitted 
by applicant company, as the value of the old plant retained 
and figure accrued depreciation of 30 per cent, as testified by 
witness Bloom, it would give the sum of $5,880 as the amount 
of accrued depreciation, and which, if taken from Mr. Player’s 
appraisal of $24,437, would make his depreciated appraisal the 
sum of $18,557. 

Mr. Player explained his appraisal as having been made on 
the theory of reproduction new without any depreciation, inas- 
much as he thought that that part of the old plant still in use 
would render as efficient service as if new. 

We find that Mr. Player’s estimates of costs new, if properly 
depreciated according to the testimony of witnesses Bloom and 
Stephens, would give an estimated value of about $19,550. 

Witness Bloom, manager of applicant company, and engineer 
Stephens submitted estimates of cost of reproduction new of the 


‘Caruthersville exchange, as follows: 
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Table No. 2. 


The Southwestern Telegraph & Telephone Company (Missouri) 
Caruthersville Exchange. 
Statement “B’—Plant Inventory and Appraisal. 


Summary of Plant Inventory 


and Appraisal. 


Equipment— 
Central office equipment .. 
Sub-station equipment .... 


Total equipment ...... 


Bechange Lines— 


Poles lines ....ceseccecees 
Aerial cable .............- 
Aerial wire ...........65. 
Underground conduit ...... 
Underground cable ........ 
Right of way ...... sive Sieunc 


Total exchange lines .. 
Total telephone plant .... 


Miecellaneous Property— 


Supplies” 264 c0veassn sews 
Office furniture and fixtures 
LOOMS chou aww sehee ees esas 
Teams and vehicles ....... 


Total miscellaneous prop- 
CMY 2 side eGataw ness 


Total telephone plant and 
miscellaneous property 





2? 
25 
a 
ogi “ e § 
S a 3} 83 | 238- 
Og ~~ ® A. o Z 3 
g qe5 e335 aa $53 
cg . ae os ee, ' 
fe |228| £22) 28° | 248 


re Pee eee fee § meteor ff eee 


e 
——a TS aS —— a —_— EE 


4.677| 3,137] 1,640| 6,802| 8342 
4.473| 1,643| 2830] 1,132] 3,962 


a Aveta Tan | odie sw wang ll ovenere wise 300 300 
eaaetete-o eee ol eee cas 887 387 
230] ...... 230] ....... 230 


meee eee ff eeegeew § coc § eee 


$751] ...... $751 wien $751 
205 e ee 205 eee 205 

53 ee@eses 58 @eseaeeee 53 

125] ...... 120 | eee asec 125 
$1,134) ...... $1,134] ....... $1,134 


ones | occu § eeeewesesess | eee | eee eee 


$27,553 | $7,950 | $19,603 | $13,141 | $32,744 


' The company’s valuation, as presented in table No. 2, shows 
no depreciation of the old part of the plant left in the reconstruc- 


tion. 


If it should be depreciated 30 per cent, as testified by 


witness Bloom, we have the item of $5,880 as representing the 
depreciation, and the depreciated value of the plant $26,864. 
[2] V. A. T. & T. Co. Transmitters and Recewers.—The 
evidence discloses that the American Telephone & Telegraph 
Company owned and had in use, in the Caruthersville exchange, 
at the date of appraisal, 161 transmitters of the value of a 50 
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each ; 147 receivers of the value of $1.14 each; and 147 induc 
tion coils, No. 20, of the value of $.55 each, making the aggre- 
gate total value of $489.93. 

For the reasons stated by Commissioner Kennish in the St 
Louis Rate Case, these instruments will be capitalized as though 
owned by applicant company, and a rate of return allowed 
thereon. 

[3] VI. Workung Capital and All Other Values.—The Com- 
mission will also add $800 for working capital, this sum being 
equal to at least one-twelfth of the total gross annual income 
of applicant company, which we deem a reasonable amount. 
Any, and all other values of any intangible nature will be con- 
sidered as pointed out in McGregor-Noe Hardware Co. v. Spring- 
field Gas & Electric Co. 1 Mo. P. S. C. R. 468. 

[4] VII. Fair Present Value—Upon a full consideration 
of all the evidence introduced in this case, the Commission finds 
as a fact that the fair present value for determining reasonable 
and just rates in this case, of all the property of-the local ex- 
change at Caruthersville, of applicant company, including the 
transmitters, receivers, .and induction coils furnished by the 
American Telephone & Telegraph Company as hereinbefore set 
out, as of date February 26, 1914, used and useful by applicant 
company in the service of the public, considering said exchange 
and each class of its property as a going concern, and taking into 
account the fact that said exchange is in successful operation, and 
including engineering, supervision, and interest during construc- 
tion, organization, and general expenses, legal expenses, contin- 
gent expenses, insurance, general contractor’s profit, promotion, 
and other development expenses, working capital, and including 
all other elements of values, tangible and intangible, .as used in 
the public service in furnishing telephonic service, is the total 
sum of $25,000, which said sum is hereby fixed and determined 
by the Commission to be the fair present value of said exchange 
as of said date, for the purpose of determining reasonable and 
just rates in this case. 

VIII. Income and Operating Account.—The corrected profit 
and loss account, including overhead expenses, for the year end- 
ing December 31, 1913, is shown by the report of the account- 


ants for the Commission and the company to be as follows: 
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Table No. 3. 


Corrected Profit and Loss Account, Includin 


Year Ended December 31, 1913. 








1099 


Overhead Expenses for the 





Commission’s 
Corrected vane ® | Difference. 
Figures. Ports 
Revenue— 
Exchange revenue ....... eee $7,383.88 $7,383.88 ecrewne 
Message tolls (25% of gross 

revenue) .......cceceees 1,269.85 1,281.65 $11.80) 
Telegraph tolls (25% of gross 

revenue) ........ pats 7.04 7.04 ieeiecs 
Telegraph commissions .. ... 461.39 461.39 saevnees 
Other telegraph charges ..... 402.77 402.77 | .a.eeee, 
Pole contacts at 10 cents each; ........ 84.00 84.008 

Total revenue ..cccccccees $9,524.93 $9,620.73 $95.80 
Operating Eapenses— 
Maintenance expenses .......| $2,761.58 $2,761.58 ececes 
Traffic @e e@eee@ ‘e @ee@ese 3,354.96 3,354.96 e ee e 
Commercial expenses ........ 1,338.68 1,338.68 Sviewaicne 
General and miscellaneous ex- 

PONSO® attest eres as 398.56 398.56 cocee 
Uncollectible accounts ....... 62.40 62.40 | ........ 
POZO 664 cos G6 k enews 155.74 151.34 $4.408 
Rents eeaegeseegeoeceveaespoeogoe eee ee 214.00 214.00 eeeoe eee 
Insurance @eeeeeerouvueveeeeeveeeevees® 78.55 ; 78.55 ee e ee 

Total operating expenses...| $8,364.47 $8,360.07 $4.40 
Net profit on operations ... $1,160.46 $1,260.66 $100.20 
Miscellaneous rent revenues .. 17.56 17.56 Maes 
$1,178.02 $1,278.22 $100.20 
Deduct— 
License revenue 43% .....6. $387.14 $387.14 | ........ 
Depreciation .....-ccseccces: 853.95 2,166.00 $1,312.054 
$1,241.09 $2,553.14 $1,312.05 
Net deficit ....... a eceevawuss $63.07 $1,274.92 $1,211.85 
3 Toll receipts overstated in company’s statement. 
8 Rental of. pole contacts of toll lines. Nothing taken up on books for 
this. 


3 Statement approximates taxes on basis from March 1, 1913, to Feb. 28, 
1914. We have taken actual amount taxes paid. 

4 Company estimates depreciation “before rebuilding.” We have taken the 
actual proportion of amount reserved during 1914 applicable to Caruthers- 


ville. 

[5] Thus it is shown from the above table that there is a 
deficit of $63.07, according to the corrected report by the Com- 
mission’s accountant, after deducting the sum of $887.14, being 
the license revenue of 44 per cent to the American Telephone & 
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Telegraph Company, and a net income of $324.07, if we disallow 
the license revenue item of 4} per cent. The report of the com- 
pany’s accountant shows a deficit of $1, 274.92, after deducting 
$387.14, being the license revenue of 44 per cent to the Ameri- 
can Telephone & Telegraph Company. If we disallow the 44 
per cent item, the company still has a deficit of $887.78, accord- 
ing to-1ts report. 

We disallow the item of $387.14 for license revenue of 44 
per cent of the total gross income to the American Telephone & 
Telegraph Company for the very able and convincing reasons 
stated by Commissioner Kennish in the St. Louis Rate Case, 
the evidence of which, by agreement, on this point, was to be 
considered in this case. 


Table No. 4. 


The following table is taken from statement “D,” which was filed in this 
case by applicant company, showing the estimated increase in revenue from 
the proposed increased rates: 








Present Rates. eee Rates. 
Cl f Service. Annual 
or. Sta. | Rate. | Annual | Sta. Rate. Annual ec cuuc 
Revenue. Revenue. | Increase. 
Business direct ... 91 $24 | $2,184.00] .... | wn cee | wen euee 


25 21 525.00} 115] $30} $3,450.00 
4 30 120.00 | 2200 | coves | cevccens 


emacs | eee | aueeeeeee | eee, | queen | ooo 








Total business..| 120)..... $2,829.00] 115]..... $3,450.00} $621.00 
Residence direct..| 210 $15 | $3,150.00; 230 $18 | $4,140.00 
27 12 324.00 t eees ledewe | Same ae ee 
3 13 54.00 eeee | aeeoee & Feseeeens C} 
Residence—4-party | .... | «e++-J es aimee sieleis | aevaveie | ceinere dee 
Total residence..| 240] .....| 33,528.00; 230]..... $4,140.00 | $612.00 
Grand total .-..]....]..... $6,357.00] ....1..... $7,590.00 | $1,233.00 


[6] By adding to the net revenue of $324.07, as above found 
by the Commission, the estimated increase in revenue of $1.233. 
if the new rates as provided for in ordinance No. 21 are per- 
mitted to become effective, we have the total net revenue of $1,- 
557.07 per annum. 

If we estimate the rate of return at 7 per cent on the value of 
$25,000, we have the sum of $1,750, without any allowance for 
depreciation and contingent reserve. The estimated net return 


of $1,557.07 will fall short of this return by $192.98. The 
P.U.R.1915E. 
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engineer for the Commission testified that the rate for depre- 
eiation and reserve should be at least 5 per cent on the value of 
the exchange. We think the company should be able to reduce 
its operating expenses of the Caruthersville exchange by prorat- 
ing the salary of its local manager to the other exchanges under 
his supervision, as it did for the last two or three months of the 
year 1913. There may be other economies that may be practised 
to help increase its net earnings. Its business will doubtless 
increase since the rebuilding of its plant and the giving of 
better service. 

The rates proposed to be charged, on comparison, are approxi- 
mately those generally charged throughout the state in cities 
containing about the population of Caruthersville, and having 
a new exchange of the type and character of the one recon- 
structed in that exchange. 

[7] The cities of this state were not given the power to regu- 
late telephone rates until the enactment of §§ 9568 and 9569, 
Rev. Stat. 1909, by the legislature in 1907. State ex rel. Gar- 
ner v. Missouri & K. Teleph. Co. 189 Mo. 83, 88 S. W. 41; 
St. Louis v. Bell Teleph. Co. 96 Mo. 623, 2 L.R.A. 278, 9 Am. 
St. Rep. 370, 10 S. W. 197. | 

Ordinance No. 21, amending § 2 of said ordinance No. 212, 
was enacted on November 7, 1904, and provides for its accept- 
ance within thirty days after its passage and approval by the 
telephone company, grantee therein. It is clear that this ordi- 
nance was intended only as naming a contract rate, and not to 
become effective until accepted by the telephone company as 
therein provided. 

It is further to be observed that the attempted passage of said 
ordinance No. 31 to repeal said ordinance No. 21, and regulate 
telephone rates, was on March 7, 1906, and prior to the passage 
of the statute authorizing cities to regulate telephone rates, other 
than by contract. 

The proof discloses that at the date of the last hearing in 
these cases the Caruthersville exchange had been fully recon- 
structed by applicant company as provided for by said ordi- 
nance No. 21 with a “full metallic system of Bell telephones.” 

It was agreed at the close of the taking of testimony by counsel 


for the company and the city that should the question be consid- 
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ered by the Commission of giving to the local subscribers of the 
Caruthersville exchange the additional service of the use of the 
toll lines in Pemiscot county to the several local exchanges located 
in said county for the rates proposed, then in that event additional 
evidence was to be offered, showing the cost of giving such toll 
service in connection with the local subscribers of the Caruthers- 
ville exchange. We think that after an actual test of the pro- 
posed rates for one year, the Commission will be in a much 
better position to hear such evidence and pass upon the merits 
of same. 

The Commission will retain jurisdiction of the case for that 
purpose, and will permit the test of the proposed rates for a 
period of one year from September 1, 1915, and until otherwise 
ordered by the Commission, and will require monthly state 
ments to be furnished by the company to both the Commission 
and the city, of its gross income and operating expenses, includ- 
ing all earnings from the toll charges from the Caruthersville 
exchange by its subscribers to all other local exchanges owned 
by said company in said county. 

An order will be entered in conformity with the views herein 
expressed. All concur. 


Note.—Establishment, increase or decrease of telephone rates, 
tolls, and charges; elimination of discrimination in favor of 
stockholders and owners of telephones. 


In Re Interstate Teleg. Co. Application No. 124, Jan. 15, 1915, 
the California Commission held that an application for authority 
to establish rates did not require a formal proceeding, and dis- 
missed the application, the matter having been adjusted without 
the necessity of such proceeding. 

In Vermont Teleph. & Exch. Co. No. 2850, June 17, 1915, the 
Illinois Commission authorized an increase of the charge ‘for switch- 
ing rural service subscribers to $3.50 per annum, where the existing 
rates were less than the actual cost of service as ascertained upon 
apportioning the operating and maintenance expenses for town and 
rural subscribers on the basis of the number of telephones and the 
amount of town and rural traffic. 

In Re Oregon-Washington Teleph. Co. U-F-126, April 14, 1915, 
the Oregon Commission, in permitting an increase in monthly rates 
for the purpose of allowing a discount of the same amount for 
prompt payment, held that the discount should approximate 10 per 
P.U.R.1915E. 
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cent of the net bill, with enough added to avoid fractions and make 
the cents end with 0 or 5, with 25 cents as the maximum. 

In Re Tri-County Farmers Telephone of Irene, Aug. 18, 1915, 
the South Dakota Commission held that Laws of 1909, chap. 389, 
§ 6, as amended by Laws of 1911, chap. 218, § 4, requiring that 
all terminal fees for toll messages shall be uniform, and that no 
more than a maximum fee of 5 cents shall be charged, precluded 
making a charge, in addition to toll, to a nonsubscriber for the use 
of a subscriber’s phone in reaching the toll line, since such charge 
would be a terminal fee which is always included in the fixed toll 
rate. It was also held in this proceeding that a nonsubscriber 
should be required to pay a reasonable rate for local calls over a 
subscriber's telephone, and that the company could not refuse to 
accept the local or long-distance business of a nonsubscriber, pre- 
vided that the subscriber consents to the use of the telephone, and 
that a local rate for nonsubscribers has been established, and that, 
in the case of toll messages, no more than the regular toll rate’ is 
charged. . 

In Re Carter & W. Teleph. Co. June 23, 1915, the Wisconsin 
Commission authorized a horizontal increase of $3 per annum for 
all classes of service, where existing revenue would produce a return 
of only 1.4 per cent on the value of the property. 

In Re Beaver Teleph. Co. June 23, 1915, the Wisconsin Commis- 
sion, while holding that the fact that a debt was incurred for 
reconstruction purposes during a single year, would not necessarily 
indicate that an increase of rates should be granted, authorized an in- 
crease from 65 cents to $1 per month for rural telephones, where 
the existing rates normally would not produce sufficient revenue for 
maintenance of lines and for taxes, and subscribers made no objec- 
tion. 

The establishment, increase, or decrease of rates, tolls, and charges 
and rules relating thereto, have also been approved or ordered in 
various jurisdictions as follows: 

Itlinois.—In Re Bruce Mut. Teleph Co. No. 2559, July 23, 1915, 
increase from $3 to $4 per annum for rural party lines in and 
around Bruce; In Re Cordova Teleph. Co. No. 2299, Aug. 25, 1915, 
increase from $5 to $9 per annum in and around Cordova; In Re 
Inter-State Teleph. & Teleg. Co. No. 2274, Aug. 19, 1915, in- 
creases of 50 cents and $1 per month in main line and party-line 
residence and business rates in Hampshire, Makena, and Frank- 
fort; In Re Antioch Teleph. Co. No. 3706, May 20, 1915, discon- 
tinuance of a reduced rate to owners of instruments; In Re Beecher 
City Teleph. Co. No. 3422, May 20, 1915, discontinuance of a 
reduced rate to owners of instruments; In Re Calhoun Teleph. Co. 
No. 3415, May 20, 1915, discontinuance of a reduced rate to owners 


of instruments, and a combined rate for a business telephone and a 
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residence telephone which is less than the sum of the regular resi- 
dence and businéss rates; In Re Jackson County Teleph. Co. No. 
3460, Sept. 2, 1915, discontinuance of reduced rates to stockholders, 
and increase from 50 cents to 75 cents per month for rural party 
lines; In Re Kenney, C. & Farmers Mut. Teleph. Co. No. 3576, 
May 20, 1915, discontinuance of reduced rates to stockholders and 
to owners of instruments; rule requiring payment for service six 
months in advance held unreasonable. 

Indiana.—In Re Lizton Mut. Teleph. Co. No. 1460, May 28, 
1915, increase from $3 to $4 per annum for lines in and around 
Lizton; In Re People’s Mut. Teleph. Co. No. 1582, July 9, 1915, 
increase from $5 to $8 per annum; In Re West Point Co-Op. 
Teleph. Co. No. 1405, June 4, 1915, increase from $1 per month, 
payable quarterly in advance, to $1.25 per month, payable at the 
end of each quarter; In Ex parte Flint-Kyle Teleph. Co. No. 1161, 
March 5, 1915, reduction from $1 to 75 cents per month for 3 and 
4 party lines, and to 65 cents per month for 5 and 6 party lines in 
Odon; In Re Lafayette Teleph. Co. No. 1000, Feb. 1, 1915, reduc- 
tion from $15 to $12 per annum for party lines in Lafayette and 
West Lafayette; In Re Monon & F. Teleph. Co. No. 1236, Jan. 
8, 1915, reduction to 10 cents for messages between Monon and 
Francisville; In Re Mooreland Rural Teleph. Co, No. 1546, July 
1, 1915, supplement No. 3 to P. S. C. I. No. 2, for rental rates and 
outgoing local calls, together with concurrence in tariffs of the 
Central Union Telephone Company, affecting toll-line charge for 
joint service was approved. 

Kansas.—In Re Meriden Teleph. Co. Docket No. 880, Oct. 15, 
1915, schedule covering business and residence individual lines and 
rural party and switching lines in and around Meriden; rules for 
the collection and refund of rentals and switching fees. 

Michigan.—In Re Citizens Teleph. Co. T-85, June 29, 1915, 
increase of gross rates for the Lowell exchange, with reductions if 
paid quarterly in advance; In Re Coloma Teleph. Co. T-87, July 
6, 1915, increase in exchange rate to $15 per annum; In Re Holt 
Rural Teleph. Co. T-86, June 17, 1915, mcrease of gross rates with 
reductions if paid quarterly in advance; In Re Michigan State 
Teleph. Co. T-62, April 27, 1915, increase at Harsen’s Island and 
the St. Clair Flats-in connection with the Algonac exchange; In 
Re North Parma Teleph. Co. T-84, May 26, 1915, increases from 
$10 to $12 per annum for business lines, from $7 to $10 -for resi- 
dence single lines, and from $% to $9 for residence party lines; 
In Re Waldron ’Teleph. Co T-79, Feb. ‘11, 1915, increase from $10 
to $12 per annum for business line; rules requiring payment quar- 
terly in advance and extra charge to delinquents; In Re Wexford 
County Independent Teleph. Co. T-—80, March 11, 1915, increase 


to $16 per annum for residence lines, to $18 for business individual 
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lines, and to $17 fot busiriess party lines; rules requiring payment 
quarterly in advance and allowing reductions if made before speci- 
fied time or if subscriber owns his telephone. 

Nebraska.—In Re Johnston .Teleph. Co. Application No. 2512, 
Sept. 10, 1915, increase of 25 cents per month for all classes of 
service with the same discount for prompt payment; rules governing 
payment of switching fees and tol] charges of connecting independ- 
ent rural lines; In Re Milburn & A. Teleph. Co. Application No. 
2434, June 14, 1915, increase in exchange rate from $1 to $1.50 
per month, payable six months in advance, with discount of 25 cents 
per month if paid within thirty days when due; In Re Nebraska, 
Teleph. Co. Application No. 2435, June 14, 1915, increase of toll 
rates between Spalding and Bartlett, and between Spalding and 
Ericson from 15 cents to 25 cents for the initial period of three 
minutes; In Re Union Mut. Teleph. Co. Application No. 2326, 
Feb. 15, 1915, increase in exchange rate from %5 cents to $1 per 
month; In Re Ainsworth Teleph. Co. Application No. 2385, June 
8, 1915, increase from $3 to $4 per annum for farm-line switching ; 
In Re Ansley Teleph. Co. Application No. 2312, Jan. 26, 1915, 
reduction of toll rates between Ansley and Arcadia from 20 cents 
to 15 cents, establishment of flat rate of 50 cents per month for 
Ansley subscribers desiring service of Arcadia exchange, discon- 
tinuance of Westerville toll station; In Re Nebraska Teleph. Co. 
Application No. 2356, March 13, 1915, reduction from $30 to $24 
per annum for residence individual lines, from $24 to $18 for 
residence two-party lines, and cancelation of $18 for four-party 
lines; In Re Nebraska Teleph. Co. Application No. 2372, April 5, 
1915, reduction in toll rates between Wausa and enumerated sta- 
tions; In Re Nebraska Teleph. Co. Application No. 2457, July 24, 
1915, reduction in toll rate between Atkinson and Amelia from 20 
cents to 5 cents for the initial period of three minutes; In Re Union 
Teleph. Co. Application No. 2314, Jan. 26, 1915, reduction of toll 
rates between Wausa and Bloomfield from 25 cents to 15 cents, be- 
tween Bloomfield and Center and between Bloomfield and Cropton 
from 25 cents to 20 cents; In Re Chardon Teleph. Co. Applica- 
tion No. 2512, Sept. 16, 1915, $1.75 per month for farm lines, $1 
per month for extension business telephones and 50 cents per 
month for extension residence telephones, as applicable te exchange 
of Cherry County Telephone Company, of Valentine, were estab- 
lished; In Re Chester Teleph. Co. Application No. 2329, Feb. 17, 
1915, $1.75 per month for individual business lines, $1.25 for 
‘Individual residence lines, $1.50 for metallic farm party lines, with 
‘discount of 25 cents per month for prompt payment was established ; 
In Re Douglas Teleph. Co. Application No. 2371, March 26, 
1915, $2.50 per month for business telephone and residence tele- 


phone connected on the same line was established; In Re Nebraska 
P.U.R.1915E. 70 : 


1106 ANNOTATION. 


Teleph. Co. Application No. 2389, April 13, 1915, exchange rate 
schedule for metallic cireuit service at Gretna was established; In 
Re Palmer Teleph. Co. Application No. 2451, July 20, 1915, $1.75 
per month for business telephones and $1.25 for residence and coun- 
try telephones, with a discount of 25 cents per month for prompt 
payment was established; In Re Pierce Teleph. Exch. Application 
No. 2449, July 20, 1915, $1.25 per month for two-party residence 
lines, and $3 where two business firms make use of the same tele- 
phone, both names to appear in the directory was established ; 
In Re Farmers Teleph. Co. Application No. 2471, July 29, 1915, 
‘$2.65 per month for two business firms using the same telephone, 
both names to be published in the directory, to apply to exchanges 
at Dodge, North Bend, Scribner, Snyder, and Webster was estab- 
lished; In Re Republican Valley Teleph. Co. Application No. 2318, 
Feb. 1, 1915, $1.25 per month in advance for residence telephones, 
private line grounded circuit and four-party line metallic circuit 
connected with the Franklin exchange was established; In Re Union 
Teleph. Co. Application No, 2367, March 22, 1915, 5 cents for local 
messages from pay stations at Wausa, Bloomfield, and Crofton, was 
established; In Re Nebraska Teleph. Co. Application No. 2388, 
April 13, 1915, $3 per annum for farm-line switching where farmers 
own and maintain lines and equipment up to limits of city of 
Tekamah was established; In Re Curtis Teleph. Co. Application 
No. 2402, May 5, 1915, 50 cents per month for extension phones 
was established; In Re Farmers & M. Teleph. Co. Application No. 
2437, June 17, 1915, $2 for installation, to be credited to patrons 
if telephones are kept in the same location for one year was estab- 
lished; In Re Hamilton County Farmers Teleph. Asso. Application 
No. 2294, January 15, 1915, $3 for installation of desk telephones 
was established; In Re Nebraska Teleph. Co. Application No. 2387, 
April 13, 1915, change in listing of Nantasket for toll business from 
direct rate to “Same as Ravenna;” In Re Nebraska Teleph. Co. 
Application No. 2448, July 16, 1915, cancelation of rate of $2 per 
month to Battle Creek subscribers connected with the Norfolk ex- 
change. 

Oregon.—In Re Western Teleph. Co. Clyde E. Carlos, owner, 
U-F-123, March 18, 1915, increases varying from 25 cents to $1 per 
month for residence, business, and suburban individual and party 
lines in Hubbard. 

South Dakota.—In Re Home Teleph. Co. Jan. 7, 1915, increases 
in Georgetown, after 600 stations are served; In Motley v. Da- 
kota Cent. Teleph. Co. F-194, May 22, 1915, single rate of $1 per 
month for all classes of service at Frankfort exchange, changed to 
base rates of $2 for business telephones, $1 for residence telephones, 
$1.25 for rural party lines, with a further increase of 25 cents per 


month and a similar discount for prompt payment; switch board 
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ordered moved so night service may be maintained; In Re Nebraska 
Teleph. Co. F-190, June 26, 1915, schedule of increases for the Hill 
City Exchange. 

Wisconsin.—In Re Cameron Farmers Teleph. Co. April 29, 1915, 
increase to 75 cents per month for rural telephones, $1 for resi- 
dence telephones, and $1.25 for business telephones in and around 
Cameron; In Re Morris Teleph. Co. April 29, 1915, increase to 
%5 cents per month for residence telephone and $1.25 per month for 
business telephones, all subscribers furnishing and maintaining their 
own telephones; In Re Pigeon Valley Farmers’ Teleph. Co. June 
9, 1915, increase from $6.75 for stockholders and $8 for nonstock- 
holders to $12 per year for all subscribers in Pigeon Falls; In Re 
Sandusky Teleph. Co. April 11, 1915, increase from $10 to $12 
per year for rural lines; In Re Barnes Teleph. Co. and Iron River 
Teleph. Co. May 18, 1915, graduated toll charge from 10 cents to 
25 cents for messages between Barnes and Iron River reduced to 
5 cents or 10 cents, as the message originates within: or without a 
radius of 6 miles from Iron River, with option to Barnes subscribers 


to obtain flat rate service into Iron River at $3 per year. 
P.U.R.1915E. 
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ABANDONED PROPERTY. 
Allowance for abandoned pumping plant used as material yard, 
in valuation, see VALUATION, 23. 


ABANDONMENT. 

Of the right to regulate rates by nonuser, see CONSTITUTIONAL Law, 
16. 

Jurisdiction of Commission to determine whether telegraph sta- 
tions should be abandoned, see SERVICE, 5-7. 

Right of telegraph company to abandon station maintained at a 
loss, see SERVICE, 22. 

Of a partieular line of atreet railway operated at a loss, see 
SERvias, 23. 


ACCOMMODATION MAKERS. 
Liability of indorsers as, upon notes issued without approval of 
the Commiasion, see Smounity Issurs, 3. 


ACCOUNTING. 


I. In general, 1-3. 
Il. Methods and forms, 4-8. 
ITI. Separation of accounts for different kinds of service, 9-11. 


See also RECORDS. 


I. In generat. 


1. A correct method of accounting by public service corporations 
is a fundamental requirement for proper public regulation, especially 
where the investment rather than the reproduction cost is taken as a 
controlling basis for fixing rates. Re Norfolk & B. Street R. Co. 
{Mass.) 411. 

2. A public service corporation should issue vouchers for all pay- 
ments, sufficient in detail to express the transaction involved, and to be 
approved by an official before payment is made. Re Norfolk & B. 
Street R. Co. (Mass.) 411. 

3. A water company was permitted to make slight increases in its 
commercial and domestic rates to conform to its authorized charges in 
another city, in order to secure uniformity in accounting, where no 
objection to the proposed increase was made. Re San Jose Water Co. 
(Cal.) 706. 
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ACCOUNTING—continued. 
II. Methods and forme. 


4. An item for amortization of bond discount which is essentially 
a part of the cost of obtaining money has no place in an operating ex- 
pense statement. Re Southern Counties Gas Co. (Cal.) 197. 

5. Upon the destruction by fire of a street car barn and rolling 
stock, and a sale of the remaining cars, the accounts of the company 
should be adjusted by writing the property off on the books, charging 
“cash” with the amounts received from the insurance, salvage, and sale, 
and charging “profit and loss” with the remainder of the value; and 
crediting “cash” as the amount received is expended, charging all addi- 
tions and improvements to the property accounts affected, and the bal- 
ance, representing reconstruction, to a suspense account to be gradually 
liquidated from earnings; and the failure to make the adjustment is 
not excused by the fact that the effect of the fire and substitution of 
property is a benefit rather than an injury. Re Blue Hill Street R. 
Co. (Mass.) 370. 

6. Automobiles owned by a street railway company should be en- 
tered under “Miscellaneous Equipment” in its returns; and the salaries 
of the general manager and the superintendent should not be charged 
to “maintenance,” but to “general and miscellaneous expense,” in ac 
cordance with the uniform system of accounts for electric railways pre- 
scribed by the Interstate Commerce Commission. Re Norfolk & B. 
Street R. Co. (Mass.) 411. 

7. An amount due a municipal water utility from the city, con- 
atituting the difference between charges for water furnished the city 
and funds supplied by the city for extensions, should be listed under 
“accounts receivable” in the utility’s assets on its balance sheet, and 
not under “depreciation reserve fund,” and surplus should be listed-as 
“city equity.” Re Light & Water Commission (Wis.) 539. 

8. Charges of a street railway company for supplies sold and equip- 
ment rented to other companies should be entered in explicit form in 
ita journal and posted to ledger accounts, rather than recorded in the 
cash book after payment is made. Re Norfolk & B. Street R. Co. 
(Mass.) 411. 


III. Separation of accounts for different kinds of service. 


9. In the accounting of a telephone company, toll and exchange 
service should be kept separate, so that it may be possible to deter- 
mine what the rates for each class should be, and where a company 
has failed to do this it should make the necessary changes in its ac 
counts so that they may show the value of the toll property and the 
cost of that part of the business. Re Crownover Teleph. Co. (Neb.) 571. 

10. A waterworks company, operating its plant in connection with a 
machine shop, was ordered to install the accounting system prescribed 
by the Indiana Commission and properly to separate and apportion the 
expenses of the waterworks plant. Re Galveston Waterworks Co. 
(Ind.) 27. 
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ACCOUNTING—continued. 

11. A municipal water plant or electric plant should be tigated ag 
an enterprise, separate and distinct fram the municipality itself, and 
the accounts kept accordingly. Re Light & Water Commission ( Wis.) 
539. 


ACOOUNTS RECEIVABLE. 
What listed as, by municipal water utility, see AocounTiNa, 7. 


ACORUED DEPREOIATION. 
See DEPRECIATION, 8, 9. 


AOTION. 
Effect of waiver of defense in favor of one party to, see Watves, 1. 


ADDITIONAL CONSUMERS. 
Charge for additional consumer of water on same meter, see 
Rates, 51. 


ADDITIONS. 
See BETTERMENTS, 


ADMINISTRATIVE ORDER. 

Power of the Connecticut supreme court of errors, to set aside 
an unreasonable administrative order of the Public Utilities 
Commission, see APPEAL AND REVIEW, 1. 

Order of Commission relative to the number of street railway 
tracks and the kind of rails to be used on a new bridge used 
jointly by a city and a street railway company as, sce 
APPEAL AND REVIEW, 2. 


ADVANCE PAYMENT. 
See PREPAYMENT. 


AGENT. 
Maintenance of night station agent in village of 300 inhabitants, 
see Service, 38. 
AMORTIZATION. 


Of bond discount, see RerurnN, 7. 
Of losses, see RETURN, 24. 


ANSWER. 
Sufficiency of, averring that rates are inadequate and requesting 
Commission to ascertain and fix adequate rates, see PLEADING, 
2. ‘ 


ANTI-TRUST LAWS. 
Jurisdiction of Commission to entertain petition alleging violation 
of, see COMMISSIONS, 5. 
Authorizing consolidation of telephone companies contrary to 
P.U.R.1915E. 
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ANTI-TRUST LAWS—continued. ‘ 
provisions of, where interstate business effected is alight, 
see MONOPOLY AND COMPETITION, 2: 


APPEAL AND REVIEW. 
See also CERTIORARI. 


iL. The Connecticut supreme court of errors has power to set aside 
an administrative order of the Public Utilities Commiagion that is un- 
reasonable. Appeal of Norwalk (Conn,) 294, 

2. An order of the Public Utilities Commission relating to the 

number of street railway tracks and the kind of rails to be used, on a 
new bridge used jointly by the city and a street railway company, is 
an administrative matter, and will not be interfered with by the courts 
where it appears to have been made after hearing regularly had and 
is supported by evidence. Appeal of Norwalk (Conn.) 294. 
- 3. The Connecticut supreme court of errors can determine the 
bounds of power of the superior court and the extent of its duty in 
reviewing an order of the Public Utilities Commission fixing the equi- 
table portion of the expense of the construction of a bridge which a 
street railway company, using the bridge, is required to pay, and may 
decide what considerations should be regarded in an inquiry of that 
nature, but cannot go beyond that unless the judgment be clearly in- 
equitable. Appeal of Norwalk (Conn.) 294. 

4. Upon the reversal of a judgment dismissing the petition of a 
city in certiorari to review the order of a Public Service Commission 
upon the ground that certiorari was not the proper remedy, it is not 
necessary to remand the case to the lower court for findings of fact, if 
the petition of the eity alleging that the rates fixed were too high 
was heard together with a petition of the gaa company that the same 
rates were too low, and the court thereupon made findings of fact 
which revealed its view that the rate was subatantially correct on both 
sides. Passaic v. Public Utility Comrs. (N. J.) 625. 

5. By Const. art. 9, § 22, it is made the duty of the Corporation 
Commission, upon making an order that intrastate passengers on trains, 
desiring to continue thelr journey within the state beyond the station 
to which tickets are originally purchased, shall be permitted to pay 
the regular fare, and no penalty shall be collected in excess of the regu- 
lar fare, unless the carrier gives them an opportunity to purchase a 
ticket at the station to where they were originally destined, to make 
findings of fact upon which the order is based, and, on appeal to this 
court from such order, to certify the facts found by it to this court. 
And where the Corporation Commission fails to make and certify such 
findings of fact, this court may, under said section of the Constitution, 
remand the case to the Commission, with directions so to do and to 
certify the same as stated. Atchison, T. & 8. F. BR. Co. v. State 
(Okla.) 265. 


APPLIANCES. 
Effect of purchase by consumers in reliance upon low rates, see 
RaTEs, 10. 
‘P.U.R.1915E. 
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APPLICATION FOR SERVICE. 
Right of utility to require written application frem the consumer, 
see SERVICE, 1. 


APPORTIONMENT. 


I. In case of a single utility, 1-7, 
a. Expenses, 1—5. 
b. Values, 6, 7. 
It. In case of joint enterprise, 8-16. 
a. Expenses, 8-16. 
b. Bevenues, 16. 


I. In case of a single utility. 


Necessity for proper apportionment between departments of utility in 
determining rate of return for one department, see Rerurn, 25. 


a. Expenses. 


1. The division of central office telephone expenses on a per station 
basis is an unreliable method of computing telephone rates, since such 
expenses are in a large measure dependent upon the number of sub- 
scribers served which may be determined by a “peg count” or traffic 
study of the calls handled through the exchange. Re Moweaqua Teleph. 
Co. (Iil.) 857. 

2. Taxes assessed against the property of a natural gas company 
supplying several communities should not be apportioned between the 
communities on an investment basis, where they are paid upon a gross 
revenue basis. Re Southern Counties Gas Co. (Cal.) 197. 

3. In ascertaining the earnings of one of the two departments of a 
utility which is one of several public service corporations jointly man- 
aged with many expenses in common, the Georgia Commission ap- 
portioned the common expenses between the corporations upon the basis 
of the percentage of the gross earnings of cach company to the total 
of all, and, using the sums apportioned to the particular utility, appor- 
tioned the expenses common to both departments in a similar manner. 
Re Macon Railway & Light Co. (Ga.) 648. 

4. In ascertaining the earnings from the commercial and residential 
lighting and power business of a utility which also supplied the mu- 
‘nicipality with light and operated a street railway, the Georgia Com- 
miazsion apportioned the total tax charges upon the basis of the per- 
centage of the book cost value of the electric light and power property, 
including the municipal system, to the total book cost value of all 
property, distributing the charge against the electric department be- 
tween the commercial and residential lighting and retail power, and 
municipal lighting, upon a similar percentage basis. Re Macon Rail- 
way & Light Co. (Ga.) 648. 

6. In ascertaining the earnings of one of the two departments of a 
utility which is one of four public service corporations owned by sub- 
stantially the same interests, with substantially the same general or- 
ganization conducting the four businesses jointly, with many expenses 
P.U.R.1915E. 
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APPORTIONMENT—continued. 

in common, the intercorporate relations must be taken into considera- 
tion, assigning to each company its direct revenues and expenses, ap- 
portioning between them the expenses common to all, and also appor- 
tioning the expense common to both departments. 

Re Macon Railway & Light Co. (Ga.) 648. 


b. Values. 


6. No part of the valuation of the rural lines of a telephone com- 
pany should be charged to a city exchange, nor should any part of the 
valuation of the city exchange be charged to the rural lines in deter- 
mining the reasonableness of the rate of the company for a city service, 
where a statute provides that rural telephone lines shall receive service 
at a city exchange upon the payment of 25 cents per month for each 
telephone instrument on the rural party line connected. Re Webster 
Teleph. Co. (S. D.) 516. 

7. An apportionment of the investment in gas and transmission 
lines, whereby 14.5 per cent of the total cost is prorated to a city the 
patrons in which consume only 5.7 per cent of the total amount of gas 
transmitted through the lines, places an undue burden upon such pa- 
trons. Re Southern Counties Gas Co. (Cal.) 197. 


II. Im case of joint enterprise, 


a. Expenses. 


8. In providing for the apportionment of the cost of a bridge be 
tween a municipality and a street railway company using the bridge 
under a statute requiring the railway company to pay its equitable por- 
tion of the expense of constructing the bridge, the element of cost of 
strengthening the bridge for street railway service must include the 
cost of strengthening the entire bridge, and not merely that part of 
the bridge over which the cars are to be operated. Appeal of Norwalk 
(Conn.) 294. 

9. Payment by a railway company of the additional cost of strength- 
ening a bridge for street railway service does not meet the statutory 
obligation to pay its equitable portion of the expense of constructing a 
bridge used by it; but the company is required to pay ite equitable 
portion of the expense of the entire bridge. Appeal of Norwalk (Conn.) 
204. 
10. In determining the equitable portion of the expense of construct- 
ing a new city bridge which a street railway company, using the bridge, 
is required to pay, the prospective benefit to the company and the pro- 
spective use of the bridge by it, as well as the present use, must be 
taken into consideration. Appeal of Norwalk (Conn.) 294. 

11. In determining the equitable portion of the expense of construct- 
ing a new bridge which a railway company, using the bridge, is re- 
quired to pay, the following considerations, if present, should be taken 
into account: The additional cost of strengthening the entire bridge 
for street railway service; the increased size of the bridge due to pro- 
P.U.R.1915E. 
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APPORTIONMENT—continued. 

vision for an additional track authorized by the Public Utilities Com- 
mission; the part of the surface of the bridge occupied by the railway 
in the operation of its cars, and the right of exclusive use of that part 
when required by it; the permanent occupation of the bridge by its 
tracks, poles, wires, and overhead equipment; the special construction 
required for its exclusive service; the relative use of that part of the 
bridge devoted to the railway traffic by the railway and by the other 
traffic thereon; the relative wear and tear upon the bridge and its draw 
by the railway and by the other traffic thereon; the character and 
permanency of the bridge and the cost of its maintenance and the de- 
preciation upon its investment; the impaired life cost of the bridge 
due to the railway; the saving to the railway in the maintenance and 
cost of operation; the decrease in liability for accidents owing to the 
increased width of the bridge and draw; the relief from congestion due 
to the increased width of the draw, and the saving of time in operation 
of cars by the change from a swinging to a lift draw. 

Appeal of Norwalk (Conn.) 294 

12. In apportioning the cost of a bridge between a municipality ana 
a street railway company using the bridge, the cost to the railway com- 
pany of paving should not be considered where its obligation in this re- 
spect is governed by statute; likewise the cost of rails, ties, ballast. 
wires, cables, and other special work is not to be considered upon the 
ground that these are ordinary incidents of putting the railway in con- 
dition for fulfilling its duty of operation. Appeal of Norwalk (Conn.) 
294. 

13. The contribution made by the state for the erection of a new 
city bridge should not be considered in determining the equitable por- 
tion of the cost of construction which a street railway company, using 
the bridge, is required to pay, since the contribution was for the purpose 
of relieving the city from a part of the cost which the state should 
bear, upon the theory that bridges upon main thoroughfares are of 
value to the public generally. Appeal of Norwalk (Conn.) 294. 

14. In determining the railway company’s portion of the expense, 
exclusive of paving, for filling the approaches to a bridge erected under 
a statute providing for the apportionment of the cost of the bridge be- 
tween a municipality and a street railway company using the bridge, 
the court should take into consideration the statute providing that the 
railway shall conform the grade of its tracks to the established grade 
of the highway when changed, and shall pay one half the cost of neces- 
sary excavating, filling, resurfacing, paving, or other construction work 
within lines 2 feet on the outside of each outer rail of such tracks. 
Appeal of Norwalk (Conn.) 294. 

15. A city was ordered to pay two thirds and a street railway com- 
pany one third of the necessary expense of repairing a highway bridge 
over which the tracks of the street railway were laid. Re Rockland 
(Me.) 35. 


b. Revenues. 


16. Upon directing the establishment of a joint 5 cent fare with- 
P.U.R.1915E. 
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APPORTIONMENT—continued. 

in the city limits, by giving and honoring free transfers by the two 
street railway companies operating in the city, the Commission or- 
dered that the entire fare receipts from transfer passengers should 
be given to the one company upon finding that the average distance 
traveled on its lines by transfer passengers would be much greater, 
and that the maximum distance a transfer passenger could ride on 
the line of the other company was about five blocks; that it is not re 
quired by its franchise to furnish free transfer privileges while the 
other company is required to do so; and that it furnishes the power, 
equipment, operators, etc., for the operation of the other company 
for a compensation that is barely adequate to cover the cost of the 
service rendered, and that the award of the entire transfer fare re- 
ceipts would tend to equitably adjust matters. Green Bay v. Bay 
Shore Street R. Co. (Wis.) 619. 


AUTO LIVERY COMPANY. 
See AUTOMOBILES. 


AUTOMOBILES. 


I. Jurisdiction, powers, and functions of Commissions, 1—4, 
II. Regulation, 5-17. 

a. In general, 5-7. 

b. Licenses, 8—12, 

c. Security or indemnity insurance, 13—17. 


Owned by street railway contpany, method of entering in account, 
see ACCOUNTING, 6. 

Amount allowed taxicab companies for depreciation, see DEPRECIA- 
TION, 10-12. 

Refusal of operators of jitney busses to carry negroes as discrimina- 
tion, see DISORIMINATION, 33. 

Nature of rights of common carriage on highways by means of, 
see Hicguways, 1. 

The number of automobiles purchased by a street railway company 
should be restricted to the needs of the service, see Street 
Rattways, l. : 

Valuation of property of taxicab company, see VALUATION, 29-34, 
87, 40. # 


I. Jurisdiction, powers, and functions of Commissions. 


Delegation of power to Public Service Commission to regulate and con- 
trol operation of jitneys, see ConstTiTuTiIonaL Law, 13. 


1, Persons, firms, or corporations operating motor busses or motor 
vehicles along defined routes in the District of Columbia for hire or 
for the transportation of persons are engaged in the business of com- 
mon carriers within the meaning of the Public Utilities law, and are 
therefore within the jurisdiction of the Commission. Re Jurisdiction 
of Commission over Motor-Bus Lines (D. C.) 642. 
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AUTOMOBILES—continued. 

2. Jitneys operated in the same portion of a city in which street 
cars are operated and in more remofe parts where there are no car 
lines, maintaining regular routes, schedules, and service, carrying in- 
discriminately all persons desiring te ride, and charging a uniform 
fare, are common carriers of persons, and are also engaged in a public 
service business, within the operation of a statute extending the juris- 
diction of the Commission over common carriers of passengers and those 
engaged in any public service business, irrespective of whether the opera- 
tors are a corporation, firm, or individual. Smith v. Nunnelly (W. Va.) 
177. 

8. Under the Public Service Commission act, which requires every 
person, firm, or corporation engaged in a public service business to 
maintain adequate and suitable facilities, and to give reasonable, safe, 
and sufficient service without discrimination, and empowers the Com- 
mission to enforce such facilities and service, the Commission has the 
right to regulate and control the operation of jitneys which are common 
carriers of persons and engaged in a public service business. Smith v. 
Nunnelly (W. Va.) 177. 

4. The West Virginia Commission deemed it unwise or unnecessary 
to establish rules and regulations for the operation of jitneys in a city 
whose charter power in such respect was much broader than that of 
the Commission and had been exercised by the enactment of a compre- 
hensive ordinance, and which city could supervise and control jitneys 
more effectively than the Commission. Smith v. Nunnelly (W. Va.) 
177. , 


II. Regulation, 
a. In general. 


As to constitutionality of ordinances regulating automobiles operated 
as jitney busses, see CONSTITUTIONAL Law, 2-4. 

Power of the legislature to prescribe the number, character, routes, rates, 
and hours of service of common carrying vehicles upon highways 
or delegate such power regulation to municipalities, see LzaisLa- 


TURE, l. 


5. An ordinance is not unreasonable in requiring the operation of 
a jitney for not less than twelve consecutive hours out of twenty-four, | 
where it is customary for jitneys ‘to operate on an average of fifteen 
hours a day, and the ordinance excepta Sundays, a reasonable time for 
meals, and time in case of accidents, breakdowns, or other casualties. 
Ex parte Sullivan (Tex.) 441. 

6. An ordinance is not unreasonable in prohibiting the operation 

of a jitney off of, or away from, a selected route and termini, where 
the operator makes the selection and may apply to the city for a change 
in the route or termini at any time. Ex parte Sullivan (Tex.) 441. 
- J, A municipal ordinance requiring one to have thirty day’s experi- 
ence in the operation of an automobile in the city before being per- 
mitted to operate a jitney bus for the transportation of passengers on 
the public streets is not invalid as interfering with a right of a person to 
P.U.R.1915E. 
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pursue a lawful calling, but is a reasonable exercise of the police power 
in the interest of public safety. Ex parte Cardinal (Cal.) 282: 


b. Licenses. 


Power of municipality to license and regulate use of, upon the streets, 
see MUNICIPALITIES, 3. 


8. A license fee of $10 per annum for a 5-passenger jitney requiring 
constant police surveillance, exacted under an ordinance enacted under 
express charter authority which does not authorize the levying of an 
occupation tax, is not an occupation tax and is not unreasonable in 
amount, although a license receipt is headed “City Occupation Tax,” 
where the receipt was issued under a different automobile ordinance on 
an old blank showing on its face that it was the form used in issuing 
a liquor tax license. Ex parte Sullivan (Tex.) 441. 

9. A license ordinance permitting the refusal of an application for 
a license to operate a jitney over a particular route is not unlawful 
or unreasonable, or obnoxious to constitutional or statutory provisions 
against monopolies, where it would be dangerous or hazardous to public 
safety if there was no limitation to the number of jitneys operating 
on a street. Ex parte Sullivan (Tex.) 441. 

10. A license to operate a public automobile under an ordinance 
prescribing regulations prior to the advent of jitneys does not authorize 
the operation of a jitney under a subsequent ordinance prescribing more 
stringent regulations for such vehicles and charging a greater license 
fee, especially where the latter ordinance provides for a refund on the 
surrender on the unexpired portion of the prior license. Ex parte 
Sullivan (Tex.) 441. 

11. An operator of a jitney cannot be heard to complain that a 
license fee varying from $10 to $30 according to the number of passen- 
gers carried in a car is an occupation tax as to the larger fees, where 
he is in the $10 class, and it does not appear that any jitney within a 
higher class has ever applied for a license. Ex parte Sullivan (Tex.) 
441, 

12. An operator cannot attack the provisions of an ordinance that 
an application for a license to operate a jitney over a particular route 
_ may be granted as applied for, or in a modified form, or be refused under 
certain conditions, where he has made no application for a license. Ex 
parte Sullivan (Tex.) 441. 


e. Security or indemnity tnsurance. 


43. A municipal ordinance requiring the owners of jitney busses 
engaged in the transportation of passengers to furnish security in the 
shape of a bond or an insurance policy, in a reasonable amount, to 
indemnify persons who may.be injured or damaged by negligent or il- 
legal operation, is a proper exercise of the police power for the protec- 
tion of the public. Ex parte Cardinal (Cal.) 282. 

14. A municipal ordinance requiring the owners of jitney busses en- 
gaged in the transportation of passengers to give a bond in the sum of 
P.U.R.1915E. 
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$10,000 conditioned that he will pay all damage that may result to any 
person or property from the negligent operation or defective construc- 
tion of the jitney bus, or from any violation of law; or to keep in force 
an insurance policy with a total liability of $10,000 insuring the owner 
against loss by reason of damage that may result to any person or 
property from the operation of the jitney bus, is not unreasonable. Hx 
parte Cardinal (Cal.) 282. 

15. A requirement that persons engaged in the operation of jitney 
busses for the transportation of passengers shall furnish a bond given 
by a responsible surety company authorized to do business under the 
laws of the state, to the exclusion of personal sureties, is a valid pro- 
vision. Ex parte Cardinal (Cal.) 282. 

16. Under a charter giving a city control of its streets, with power 
to regulate the use thereof by vehicles carrying passengers for hire, 
and charging it with the duty to enforce ita police power to protect the 
life and property of its inhabitants, it has power to pass an ordinance 
requiring an operator of a jitney to procure a contract from some insur- 
ance corporation indemnifying his liability for injury to persons other 
than passengers and to property, where a large number of accidents 
have occurred from the operation of jitneys. Ex parte Sullivan (Tex.) 
441. 

17. An ordinance requiring an operator of a jitney to procure a 
vontract from some insurance corporation indemnifying his liability for 
accidents is not unreasonable or oppressive in not permitting him to 
procure a contract from a person, where it does not appear that there 
is only one corporation that will issue such a contract, and where the 
city has had unsatisfactory experience with personal surety bonds. Ex 
parte Sullivan (Tex.) 441. 


BAD ACCOUNTS. 
Monthly allowance for, see RETURN, 22. 


BASIS. 
Station basis as method of division of central office telephone 
expenses, see APPORTIONMENT, 1. 
For computing depreciation, see DEPRECIATION, 5-7. 


BENEVOLENT PURPOSES. 
Reduced rates to, see DISCRIMINATION, 29. 


BETTERMENTS. 

Amount expended from surplus earnings for additions and im- 
provements as equivalent to depreciation reserve fund, see 
DEPRECIATION, 3. 

Telephone company directed to provide for, out of capital secured 
through sale of stock, see RETURN, 2. 

Security issues for, see SEcunITy Issurs, 14, 15. 

Consideration of proposed improvements to telephone plant in 
valuation, see VALUATION, 11. 

P.U.R.1915E. 
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BILLS. 


Payment of bills for service, see PAYMENT, 


BILLS AND NOTES. 


See Security Issuss, 


BLOCK RATES. 


Approval of schedule for block gas rates, see OnDERS, 2. 


BOND DISCOUNT. 


Method of treatment in accounting, see ACCOUNTING, 4, 
Amortization of, see RETURN, 7. 
Consideration of, in valuation, see VALUATION, 21, 


Validity of regulation requiring operator of jitney bus to furnish 
security, see AUTOMOBILES, 13-17. 

Proportion of, to stock, see Srountry Issugs, 24. 

See generally Skounity IssvuxEs, 


BOOK VALUE. 


Adjustment of, upon destruction by fire of a street car barn and 
rolling stock,.see ACCOUNTING, 5. 


BRIDGES. 


Interference by court of order of Commiasion fixing the number of 
street railway tracks and the kind of rails to be used on & 
city bridge, see APPEAL AND REVIEW, 2. 

Apportionment of cost of, between municipality and atreet railway 
companies using bridge, see APPORTIONMENT, 8-14. 

Apportionment of cost of repairs between a municipality and a 
street railway company using the bridge, see APPORTIONMENT, 
15. 

Amount allowed for depreciation of toll bridge, see DEPRECIATION, 
21. 

Discrimination in rates for use of, see DISCRIMINATION, 11. 

Validity of statute authorizing Commission to determine the num- 
ber of tracks to be laid by a street railway company operating 
upon a city bridge, see CONSTITUTIONAL Law, 1, 14. 

Effect of contract between city and street railway company upon 
the right of the Commission to regulate bridges erected by the 
city upon which street cars are operated, see CONSTITUTIONAL 
Law, 9. 

Consideration of rental value of house of toll master as income, 
see RETURN, 5. 

Amount allowed for operating expenses of toll bridge, see Rerun, 
20, 21. 

Amount of return of toll bridge, see Rerurn, 37. 


1. In drawing any conclusions regarding the traffic on a toll 


bridge, the Commission must be guided to a large extent by the geo- 
P.U.B.1915E. 
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BRIDGES—ontinued. 
graphical location of the bridge with relation to ite patrons. Gates v. 
-Bridgeport Toll Bridge Co. (Wis.) 602. 

2. Under a statute authorizing the construction of a new city 
bridge and declaring that the street railway company using the bridge 
shall pay a portion of the expense, the city is authorized to provide for 
future as well as present railway and public needs in determining the 
character, size, and cost of the bridge. Appeal of Norwalk (Conn.) 294. 


BURDEN OF PROOF. 
See EvIpENCE, 8-11. 


BUSINESS CONDITIONS. 
As affecting reasonableness of rates, see Rares, 11. 


BUSINESS TELEPHONES. 
Different rates for, as discrimination, see DISCRIMINATION, 5. 
Payment for service, see PAYMENT, 5. 
Right of telephone company to charge higher rates for, see RATES, 
38. 


CAPITAL STOCK. 
See SECURITY ISSUES. 


CAR OPERATORS. 
Necessity of providing a conductor as well as a motorman on an 
interurban railway operated at a loss, see SERVICE, 27. 


CARRIERS. 
See also AUTOMOBILES; INTERURBAN RAILROADS; RAILROADS; STREET 
RAILROADS. 
Nature of right of common carriage on highways, see Highways, 1. 


1. A terminal railroad having about 25 miles of main tracks and 
16 miles of siding, and serving various industries by means of private 
sidings, and having connections with all of the trunk lines of railroads 
in its locality, is a common carrier entitled to a joint rate with the 
other railroads with which it connects. State Public Utilities Commis- 
. sion ex rel. Alton Bd. of Trade v. Atchison, T. & 8S. F. R. Co. (Ill.) 10. 


OAR STEPS. 
Height of, on interurban cars, see SERVICE, 28, 29. 


CAR TRUST CERTIFICATES. 
See Szcuriry Issurs, 7, 16. 


CASH DEPOSIT. 
To secure payment of service, see PAYMENT, 8-19, 21. 


CENTRAL OFFICE. 


Method of dividing expenses of, see APPORTIONMENT, 2. 
P.U.R.1915E. 71 
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CERTIFICATES OF CONVENIENCE AND NECESSITY. 
Grant of, to another company as proper step to correct inadequate 
service by existing company, see MonoroLy aNnpD COMPETITION, 
4, 


CERTIORARI. 
When remand unnecessary upon reversing judgment dismissing 
certiorari to review order of Commission, see APPEAL AND 
REVIEW, 4. 


1. Certiorari is the proper remedy of municipalities to obtain 
relief from an order of the Public Utility Commission fixing the rate 
to be charged the public for gas, where they claim that the rate fixed 
is too high; and the court should determine the question on the 
merits. Passaic v. Public Utility Comrs. (N. J.) 625. 

2. Certiorari to set aside an order of the Public Utility Commis- 
sion, made in the exercise of a discretion, fixing the rate to be charged 
the public for gas, is the proper remedy of municipalities which claim 
that the order is erroneous in fixing too high a rate, Public Service 
Gas Co. v. Public Utility Commission (N. J.) 251. 


CHARITABLE INSTITUTIONS. 
Reduced rates to, see DISCRIMINATION, 29. 


CHARTER. 
Construction of provision empowering municipality, to regulate 
vehicles, see MUNICIPALITIES, 2, 3. 


CIGAR STORE. 
As proper place for sale of railway tickets, see Sxrvice, 25. 


CITIES. 
See MUNICIPALITIES, 


CLASS LEGISLATION. 
See CONSTITUTIONAL Law, 2-4. 


COLORADO. 
Jurisdiction of Commission to entertain petition alleging violation 
of anti-trust laws, see CoMMISSIONS, 5. 


COLORED PERSONS. 
- Refusal of operators of jitney busses to carry, as discrimination, 
see DISCRIMINATION, 33. 
Separate passenger coaches for, see SERVICE, 35. 


COMMERCE. 

1. In the absence of any specific action by Congress or the Inter- 
state Commerce Commission, the Massachusetts Public Service: Com- 
mission has at least concurrent power to remove discrimination in 


stock quotation service by telegraph companies, assuming that such 
P.U.R.1915F. 
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COMMERCE—continued. 
service constitutes interstate commerce. Stock Ticker Case (Maas.) 
1068. 

2. An order of the Georgia Commission requiring a railroad com- 
pany to stop an interstate train at a small town to accommodate an 
average of one and one-fourth passengers per day using such train 
would be an improper interference with interstate commerce, where 
reasonable adequate passenger facilities are afforded by three trains daily 
of another company, and the stopping of the train would tend to pre- 
vent its meeting the competition of a parallel railroad traversing a 
shorter distance between the same termini. Re Atlantic Coast Line R. 
Co. (Ga.) 644. 

3. Interstate commerce is not improperly interfered with by an 
order of a Public Service Commission requiring the stoppage of inter- 
state passenger trains at a village or the rearrangement of their sched- 
ules in order that adequate local train service and facilities may be 
furnished. Reid v. Chicago, R. I. & P. R. Co. (Mo.) 906. 


COMMISSIONS. 
I. Jurisdiction, powers, and functions, 1-6. 
a. In general, 1-6. 
b. Over particular kinds of questions, 6. 
II. Orders. 


I. Jurisdiction, powers, and functions. 
a. In general. 


Over automobiles operating as common carrier, see AUTOMOBILES, 1-4. 
discrimination in stock quotation service, see CoMMERCE, 1. 
rules requiring security for payment, see PAYMENT, 14. 
stock ticker quotation service, see Pustic UTILITIEs, 3. 
rates, see Rates, 4-7. 
security issues, see SECURITY Issves, 5. 
service, see SERVICE, 3-9. 

Validity of statute authorizing commission to determine number of 
tracks to be laid by a street railway company operating a line upon 
a city bridge, see ConsTITUTIONAL Law, 1. 

Effect of contract franchise upon right to fix rates, see CoNSTITUTIONAL 
Law, 5, 10. 

Effect of contract between city and street railway company upon the 
right of the Commission to regulate bridges erected by the city 
upon which street cars are operated, see CONSTITUTIONAL Law, 9. 

Delegation of powers to, see CONSTITUTIONAL Law, 12~15. 

Burden of proof that railroads issuing securities without approval of 
Commission was without its control, see Evimence, 11. 

Necessity of consent of Commission to operate telephone exchange, gee 
TELEPHONES, 1. 


1. The jurisdiction of the Corporation’ Commission is not to be 
tested by the proposed order, but by the order made. Atchison, T. & 8. 
F. R. Co. v State (Okla.) 265. 

P.U.R.1915E. 
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2. The Commission does not exceed its authority or jurisdiction 
by vacating a former order and dismissing the complaint after a hear- 
ing upon an application for a rehearing when the merits of the contro- 
versy were submitted for final decision. Mt. Konocti Light & P. Co. 
v. Thelen (Cal.) 291. 

3. A hearing on an application for a rehearing, at a time and 
place fixed by the Commission, when the matter was submitted for final 
decision on the merits of the controversy, is sufficient to warrant the 
Commission to dismiss the complaint and to vacate its former order, 
restraining an individual from constructing a hydroelectric system to 
compete with the complaining company, although the Commission is 
without authority to change or vacate a former order without giving 
the adverse party an opportunity to be heard. Mt. Konocti Light & 
P. Co. v. Thelen (Cal.) 291. 

4. The Montana Commission, in dealing with a complaint as to the 
service and rates of an interurban railway which was operated at a 
loss, stated that it would make findings in the nature of orders only 
as to the safety of the service and as to discrimination in rates, but its 
findings as to mere adequacy of service would be made in the form of 
suggestions. Beauleiu v. Missoula Street R. Co. (Mont.) 347. 

5. The Colorado Public Utilities Commission has no jurisdiction to 
entertain a petition alleging violations of the laws prohibiting unfair 
competitions and illegal combinations in restraint of trade. Castle Rock 
Mountan R. & Park v. Denver Tramway Co. (Colo.) 487. 





b. Over particular kinds of questions. 


6. Under art. 4, § 1, and art. 6, § 1, of the Missouri Constitution, 
vesting the legislative power of the state in the general assembly and 
the judicial power in the courts, the Commission can neither repeal the 
Public Service Commission law forbidding discrimination in telephone 
rates, nor declare it unconstitutional. Knott v. Southwestern Teleg. 
& Teleph. Co. (Mo.) 963. 


II. Orders. 


As to effect of orders of Commission, see ORDERS. 


COMMODITIES. 
Farm products, see DISCRIMINATION, 34; SERVICE, 34. 


COMMODITY RATES. 
Long and short haul, see DISORIMINATION, 6, 10. 
Presumption as to reasonableness of rate voluntarily established, 
see EVIDENCE, 8. 


COMMON CARRIERS. 
See CARRIERS. 


COMMUTATION RATES. 
Requiring establishment of, over electrified branch to avoid dis- 
crimination, see DISCRIMINATION, 1. 
P.U.R.1915E. 
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COMPARISON OF RATES. 
See Rares, 12, 34. 


COMPETITION. 
See MONOPOLY AND COMPETITION. 


COMPLAINT. 
See PLEADING. 


CONDITIONS. 
Imposed on authorizing merger of electrical companies, see Con- 
SOLIDATION, MERGER, AND SALE, 1, 2. 
CONDUCTOR. 
Necessity of providing, on interurban railway operated at a loss, 
see SERVICE, 27. 


CONGRESS. 
Jurisdiction of State Commission to remove discrimination in stock 
quotation service in the absence of action by Congress, see 
CoMMERCE, 1. 


CONNECTICUT. 
Power of Supreme Court of Errors of, to set aside an unreasonable 
administrative order of the Public Utilities Commission, see 
APPEAL AND REVIEW, 1. 
Jurisdiction of Supreme Court of Errors of, to determine the bounds 
of power of the superior court in reviewing an order of the 
Commission, see APPEAL AND REvIEw, 3. 


CONNECTIONS. 
See PHYSICAL CONNECTION; SERVICE CONNEOTIONS. 


CONSENT. 
See PERMISSION. 


CONSERVATION. 
Oklahoma rules for conservation of natural gas, see NaTuRAL Gas, 
1. 


CONSOLIDATION, MERGER AND SALE. 
Determination of return of consolidated telephone company with- 
out regard to rates paid on amount invested before consolida- 
tion, see RETURN, 10. 


1. Upon the merger of an electric company which had sold electricity 
principally at wholesale, into another company which had previously 
sold electricity at retail, purchasing its supply from the first company, 
the latter company was authorized to issue securities for the outstand- 
ing stock of the first company and to guarantee the payment of the 
interest on its bonds, the companies being required to write off a sub- 
P.U.R.1915E. 
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stantial portion of the intangible value reprcsented by the stock of the 
merged company which had not been issued for cash or an equivalent in 
property. Re Buffalo General Electric Co. (N. Y.) 257. 

2. An electric power company adequately able to absorb the dupli- 
cate facilities of a competitive company without detriment to the serv- 
ice or rates of either company or to itself was authorized to purchase 
from a power company operating in the same territory all of its plant 
and property including the franchises, where it appeared that the sell- 
ing company was financially unable to continue properly to serve its 
patrons, upon condition that the price paid should not be binding for 
rate-making or other purposes; that the transfer of franchises should 
be made only after the purchasing company had filed a statement of the 
franchises under which it proposed to operate, to be approved by the 
Commission, and that the purchasing company stipulate that it does 
not, and will not, claim a value for the franchises so conveyed to it 
other than the actual amount paid by the selling company in acquiring 
them. Re Tulare County Power Co. (Cal.) 817. 

3. Property and franchises used in a storage warehouse and gen- 
eral merchandise business were authorized to be sold to a corporation, 
which was authorized to issue stock of a par value of $30,000 in pay- 
ment therefor, the sale being consistent with the public interests, and 
the sum of the capital to be obtained by the issue of stock being required 
in good faith for purposes enumerated in the Public Utilities act (Pub- 
lic Law 1913, chap. 129, § 35.) Re Tyler (Me.) 601. 


CONSTITUTIONAL LAW. 


I. Due process and equal protection, 1—4. | 
II. Impairment of contracts, 5—11. 
III. Delegation of powers, 12—16. 
IV. Police power, 16. 


Ordinance restricting number of jitney busses to be operated on the 
street as obnoxious to constitutional provisions against mo- 
nopolies, see AUTOMOBILES, 9. 

Power of Commission to declare unconstitutional a statute for- 
bidding discrimination in telephone rates, see COMMISSIONS, 6. 

Statute declaring invalid evidences of indebtedness when unac- 
companied by certificate showing approval by Commiasion as 
violating constitutional provision that no corporation shall 
issue stocks or bonds except for money paid, labor done, or 
property actually received, see SEcuRITY IssvEs, 9. 


I. Due process and equal protection. 


Statute declaring invalid evidences of indebtedness when unaccompa- 
nied by certificate showing approval by Commission as depriving 
owner of due process, see SECUBITY IssuEs, 8. 


1, A statute (Connecticut Special Laws of 1918, p. 1144, § 4) pro 
viding that the Public Utilities Commission is authorized to determine 
P.U.R.1915E. 
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the number of tracks, not exceeding two, to be laid by any street rail-° 
way company operating a strect railway upon a certain city bridge, to 
be constructed under the provision of the act, subject to the rights ot 
appeal provided for in the statute (chapter 128, Conn. Public Acts of 
1911) establishing the Public Utilities Commission, which makes the 
orders that the Commission is authorized to make depend upon a find- 
ing of public convenience, necessity, or safety, establishes a primary 
standard governing the action of the Commission, and is not unconstitu- 
tional as authorizing the Commission arbitrarily to determine the num- 
ber of tracks. Re Connecticut Co. (Conn.) 490. 

2. A municipal ordinance regulating automobiles known as jitney 
busses, engaged in the transportation of passengers on the public streets 
for a charge of 10 cents or lesa, is not an arbitrary classification of 
vehicles, because based on the fare charged; nor is it a discrimination 
against this species of vehicle; and such regulation is warranted by the 
Constitution. Ex parte Cardinal (Cal.) 282. 

3. Specification of the price charged by a common carrier vehicle, 
as an element of its description in an ordinance prescribing its class, 
does not make the classification arbitrary or discriminative, unless it 
appears that there are other vehicles of the sume class, as determined 
by the nature of their business, that charge prices other than those speci- 
fled. Ex parte Dickey (W. Va.) 93. 

4. An ordinance docs not unjustly discriminate against an operator 
of a jitney in requiring him to procure a contract from some insurance 
corporation indemnifying his liability for accidents, while street car 
companies and the drivers of ordinary hacks and automobiles are not 
required to procure such insurance. Ex parte Sullivan (Tex.) 441. 


Il. Impairment of contracts. 


6. Franchise ordinances requiring gas companies to furnish service 
free to cities in consideration for use of the streets do not interfere with 
the power of a Public Service Commission to ffx proper rates therefor, 
since such ordinances are not contracts protected against impairment by 
the provisions of § 10 of the Federal Constitution. Landon v. Law- 
rence (Kan.) 763. 

6. The Missouri Public Service Commission law forbidding dis- 
crimination in telephone rates, enacted in pursuance of the constitu- 
tional provision that the public power of the state shall never be 
abridged to permit corporations to conduct their business so as to 
infringe the equal rights of individuals or the welfare of the state, is a 
proper exercise of the police power, and therefore does not unconstitu- 
tionally impair the obligation of a contract executed on the sale of a 
telephone system guarantying free service to stockholders of the vendor. 
Knott v. Southwestern Teleg. & Teleph. Co. (Mo.) 963. 

7. The obligation of a contract to supply buildings with water at 
a specified rate ia not unconstitutionally impaired by a subsequent order 
of a Public Service Commission providing for two classes of service, one 
at a rate identical in amount with that named in the contract, which 
does not provide for any particular kind of service, and the other a 
P.U.R.1915E. 
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somewhat higher rate for a different and greater service. Yeatman 
v. Towers (Md.) 811. 

8. The obligation of a contract to supply buildings with water at a 
specified rate is not unconstitutionally impaired by a subsequent order 
of a Public Service Commission changing the rate in the exercise of the 
police power delegated to it by the legislature. Yeatman v. Towers 
(Md.) 811. 

9. A city and a street railway company cannot, by private agree- 
ment, deprive the Maine Commission of the jurisdiction and powers 
given it by § 75, chap. 51 of the Revised Statutes, providing that bridges 
erected by any municipality over which any street railroad passes should 
be constructed and maintained in such a manner and condition as to 
safety as the Board of Railroad Commissioners may determine. Re 
Rockland (Me.) 35. . 

" 10. A condition in an original grant of location by a town, restrict- 
ing the rate of fare to be charged by a street railroad company, is not 
valid and controlling as against the rate-making power vested in the 
Massachusetts Commission by the Public Service act. Re Norfolk & 
B. Street R. Co. (Mass.) 411. 

11. The right of an individual producer of oil to extract from a com- 
mon source of supply sufficient oil to supply pipe lines, refineries, and 
markets, which he has established and secured at great expense, and to 
supply contracts to furnish a certain amount of oil within a given time, 
is subject:to the power of the legislature to provide that where the full 
production from a common source of supply can only be obtained by 
conditions constituting waste, a producer may take only such propor- 
tion of oil that may be produced from the common source, without 
waste, as the production of his wells bear to the total production of 
the common source, and to empower the Commission to make rules and 
regulations for the prevention of waste and the unfair or inequitable 
taking of oil, Ardmore Oil Producers’ Asso. v. W. & F. Qil Co. 
(Okla.) 156. 


v 
III. Delegation of powers. 


Right of legislature to delegate to municipalities the right to regulate 
vehicles on highways, see LEGISLATURE, 1. 

Charter provision empowering municipality to regulate vehicles as dele- 
gation of legislative power, see MUNICIPALITIES, 2. 

Constitutionality of statute authorizing Commission to determine 
whether telegraph station should be abandoned, see Srxvice, 6. 


12. The power to fix rates, being purely a legislative function, its 
delegation should be in express terms, and not by implication, or, at 
least, the implication should be so undeniably manifest as to be the 
substantial equivalent of an expressed declaration. Re Ulster & D. R. 
R. Co. (N. ¥.) 126. 

18. The legislature has the power to grant to the Public Service 
Commission the right to regulate and control the operation of jitneys. 
Smith v. Nunnelly (W. Va.) 177. 

P.U.R.1915E. 
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14. The general assembly could constitutionally delegate to the Pub- 
lic Utilities Commission authority to determine the number of street 
railway tracks to be laid on a city bridge used as a public highway, as 
it involved the adjudication of a matter of an administrative character, 
and might properly be left for decision to a tribunal exercising adminis- 
trative and executive functions. Re Connecticut Co. (Conn.) 490. 

15. The police power of the state to regulate water rates may be 
exercised by the legislature directly, or the legislature may delegate 
the power to a Public Service Commission, as is effected by Md. Code, 
Pub. Civ. Lawa, article 23, §§ 415, 456. Yeatman v. Towers (Md.) 811. 


IV. Police power. 


16. Regulation of water rates is an exercise of the police power of 
the state, of which it cannot devest itself, and does not abandon by 
nonuser. Yeatman v. Towers (Md.) 811. 


CONSTRUCTION AND EQUIPMENT. 
Sufficiency of evidence to establish costs of, see EvipENcE, 1. 
Presumption arising from absence of record of cost of construction, 
see EVIDENCE, 6. 
Security issues for, see Security. Issugs, 16. 
Reasonableness of order requiring water company to lay pipes on 
bed of a river, see WATER, 1. 


CONSUMER. 

Special rates to large consumers, see DISCRIMINATION, 25-27. 

Special telephone rates to old patrons, see DISORIMINATION, 28. 

Right of utility to impose fine or penalty for violation of rule, see 
FINES AND PENALTIES, 1. 

Establishment of credit by, to secure service, see PAYMENT, 20, 21. 

Effect of fact that consumers have purchased appliances in reliance 
upon low rates, see Rates, 10. 

Right of utility to assess cost for service installation against, see 
RETURN, 16. 

Liability for cost of extensions outside of limite of munieipality, 
see SERVIcE, 15, 16. 

Liability for cost of extensions within munieipality, see Service, 17. . 

Reasonableness of rule requiring consumers to pay cost of extend- 

~ ing gas main to be rebated as additional consumers are con- 

nected, see SERVICE, 32. 

Right of utility to require consumers to provide meter boxes at 
special locations, see SERVICE, 74. 

Purchase of meters through the utility, see Service, 76. 

Duty to comply with rules governing use of water supply, see 
Service, 80. 


CONTRACTS. 
Impairment of contracts, see CONSTITUTIONAL Law, 5-11. 
P.U.R.1916E. 
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CONTRACTS—con tinued. 
Presumption of authority to abrogate contract to furnish free 
telephone service to stockholders, see EVIDENCE, 5. 
Right of a utility to require the consumer to sign a contract for 
service, see SERVICE, 1. 


1. A franchise whereby an electric light and water company agreed 
to place and maintain fire plugs attached to its water main, and to 
erect and maintain lamps at such places as the corporate authorities 
should designate, constitutes a contract, and reasonable orders of the 
corporate authorities made in accordance with the provisions thereof 
should be enforced. Marlinton v. Marlinton Service Co. (W. Va.) 277. 

2. A contract entered into between telephone companies upon the 
transfer and sale of a telephone system, whereby stockholding subscrib- 
ers of the vendor are to be given certain service, is enforceable by such 
subscribers, provided the contract is in harmony with the law and the 
public policy. Knott v. Southwestern Teleg. & Teleph. Co. (Mo.) 963. 

3. A contract executed upon the sale of a telephone system guaran- 
tying free service to stockholders of the vendor cannot be said to be 
abrogated by a subsequent contract withdrawing such privilege, since 
the prior contract, being unjustly discriminatory, had no legal incep- 
tion. Knott v. Southwestern Teleg. & Teleph. Co. (Mo.) 963. 


CONVENIENCE. 
See CERTIFICATE OF CONVENIENCE AND NECESSITY. 


COOKING. 
Right to charge higher rate for natural gas for, see Rates, 27. 


COST OF REPRODUCTION. 
See REPRODUCTION Cost. 


COST OF SERVICE. 
As element to be considered in determining reasonableness of rates, 
see Ratss, 13, 14. 


COSTS AND EXPENSES. 
Duty to charge salaries of general manager and superintendent to 
general and miscellaneous expense, see ACOOUNTING, 6. 
Apportionment of, see APPORTIONMENT, 1, 2. 
Method of apportioning expenses in the case of joint enterprise, 
. see APPORTIONMENT, 8-15. 
Sufficiency of evidence to establish cost of construction, see Evi- 
DENCE, 1. 
Presumption arising from absence of records of cost of construction, 
see EVIDENCE, 6. 
Consideration of, in fixing rates, see Rares, 13, 14. 
Operating expenses, see RETURN, 13-23. 
Allowance for unexpected outlays by natural gas company in de 
termining the operating expenses, see RETURN, 15. 
P.U.R.1915F. 
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Initial cost of installing service connections as an operating ex- 
pense, see RETURN, 16. 

For disconnections and reconnections at season resort, see SERV- 
ICE, 2. 

Who must pay for extensions outside of municipalities, see Srrv- 
1cE, 15, 16. 

-Who must pay for extensions within limits of municipality, see 
SERVICE, 17. 
Duty of utility to make service connections at its own expense, 

see SERVICE, 18. 

Reasonableness of rule requiring consumers to pay cost of extend- 
ing gas main, to be rebated as additional consumers are con- 
nected, see SERVICE, 32. 

Duty of water utility to furnish service connections at its own 
expense, see SERVICE, 68, 69. 


COUNTY SEAT. 
Power of Commission to authorize abandonment of telegraph sta- 
tion at, see SERVICE, 7. 
Statute requiring telegraph companies to maintain station at, 
superseded by Public Utilities act, see SERVICE, 52. 


COURTS. 

Interference by, of orden of Commission relating to the number of 
street railway tracks and the kind of rails to be used on a 
bridge, see APPEAL AND REVIEW, 2. 

Jurisdiction of Connecticut Supreme Court of Errors to determine 
the bounds of power of the superior court and the extent of 
its duty in reviewing an order of the Commission, see APPEAL 
AND REVIEw, 3. 

Remanding case to Commission to certify findings of fact, see Ar- 
PEAL AND REVIEW, 5. 


1. The question whether or not an order of the Railroad Commis- 
sion is reasonable is for the court. Rowland v. Saline River R. Co. 
(Ark.) 191. | 


OREDIT. 
Establishment of, to secure service, see PAYMENT, 20, 21. 
Discontinuance of service for failure of consumer to establish 
credit, see PAYMENT, 22. — 


DAMAGES. 

Consideration of losses due to extraordinary conditions in opera- 

tion of toll bridge in fixing operating expenses, see RETURN, 20. 

Consideration of, due to personal injuries in fixing operating ex- 
penses, see RETURN, 21. 


DEFICITS. 
Increase of telephone rates to cover, see RETURN, 3. 
P.U.R.1915E. 
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DEFINITION. 
Common carriers within meaning of Public Utility law, see 
AUTOMOBILES, 1. 
Depreciation defined, see DEPRECIATION, 1. 
Localities, as used in Public Service law with reference to physical 
connection of telephone lines, see SERVICE, 65. 


DELEGATION OF POWERS. 
See CONSTITUTIONAL Law, 12-15. 


DELINQUENT CONSUMER. 
Effect of delinquency in payment by consumer who has made a 
cash deposit, see PayMENT, 19. 
Discontinuance of service for nonpayment of bills, see PAYMENT, 
22-25. 
Reasonableness of charge for turning on water that had been shut 
off because of nonpayment of bills, see Rartss, 52. 


DELIVERY. 
Time and condition of delivery of natural gas as factors in de 
termining rates, see Rares, 25. 


DEPARTMENTS. 
Necessity for proper apportionment between departments of utility 
in determining rate of return for one department, see Rerurn, 
25. 


DEPOSIT. 
As security for payment of bills, see Payment, 8-19. 
Right of consumer to return of, after prompt payment of bills for 
a period of one year, see PAYMENT, 21. 


DEPRECIATION. 


I. In general, 1—4. 

IT. Basis for computing, 5-7. 

III. Accrued depreciation, 8, 9. 

IV. Annual allowances held reasonable, 10—28. 
a. Auto-livery and motor cabs, 10—12. 
bv. Ferries, 13. 
c. Gas, 14. 
d. Heating, 16. 
e. Telephones, 16—20. 
[. Toll bridge, 21. 
g. Water, 22, 23. 


I. In general. 


1. Depreciation may be defined as the lessened money value caused 
by physical deterioration or lack of adaptation to function, and is oc- 
easioned by wear and tear due to the use in the service and age of the 
P.U.R.1915E. 
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instrumentality, to obsolescence due to a change or development in the 
art requiring new and improved apparatus, to inadequacy of superses- 
sion caused by the growth of the business so that the old instrumen- 
tality is no longer adequate for the purpose of which it was intended, 
and must be superseded or replaced by a larger unit, and deferred main- 
tenance due to lack or negiect of repairs necessary to preserve the 
apparatus in proper condition. Re Webster Teleph. Co. (S. D.) 516. 

2. In the making of a schedule or tariff of rates to be charged by 
a public utility, there must be an annual allowance for depreciation. 
Re Webster Teleph. Co. (S. D.) 516. 

3. An amount expended by a street railway company out of sur- 
plus earnings for additions and improvements, and the amount of a 
sinking fund set aside to pay outstanding bonds, were held in effect 
equivalent to a depreciation reserve fund, so long as the amounts were 
not capitalized. Re Norfolk & B. Street R. Co. (Mass.) 411. 

4. It is not necessary for a street railroad company to accumu- 
late a depreciation reserve or surplus fund equal to the entire amount 
of a depreciation of $110,000 as compared with an investment of $400,- 
000, although due provision should be made. Re Norfolk & B. Street 
R. Co. (Mass.) 411. 


iI. Basis for computing. 


5. The rate of depreciation must be determined after a careful 
inspection of the property, and must be considered in connection with its 
use. Re Webster Teleph. Co. (S. D.) 516. 

6. The actual amount of property in use, and not the reduced 
amount paid for it upon the sale of a telephone property, should be the 
basis for ascertaining the necessary allowance for maintenance and de- 
preciation, and in the absence of other evidence the cost of reproduction 
may be taken as this basis. Re Crownover Teleph. Co. (Neb.) 571. 

, 7. The rate of depreciation of the property of a telephone company 
should be computed on the wearing value, the scrap value, or the salvage 
value of the different units being deducted from their cost in place and 
the amount of the annual reserve for depreciation fixed by dividing the 
wearing value by the number of years representing the life of the plant. 
Re Webster Teleph. Co. (S. D.) 516. 


IIt. Accrued depreciation. 


Right to fair return on capital invested without deduction of accrued 
depreciation, see RETURN, 8, 9. 

Conclusiveness on Commission of finding in another case as to depre- 
ciated reproduction cost of a waterworks property, see EVIDENCE, 
2. 


8. A loss from the destruction of a street car barn and rolling stock 
by fire and the voluntary sale of cars, over and above the accrued depre- 
ciation, should be deducted in determining the basis of a fair return. 
Re Blue Hill Street R. Co. (Mass.) 370. 

9. In the valuation of a telephone company for rate-making pur- 
P.U.R.1915E. 
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poses, the value of a plant costing $23,541.72, which had been in opera- 
tion a little over six months, was fixed at $22,750, the depreciation on 
such a plant beginning at the moment it is installed and put into opera- 
tion. Re Webster Teleph. Co. (8S. D.) 516. 


IV. Annual allowances held reasonable. 
a. Auto-livery and motor cabs. 


10. The rate of depreciation for motor cabs was found to be 15.7 
per cent and for office furniture and fixtures, machine-shop equipment, 
and miscellaneous equipment of a taxicab company, 9.5 per cent, such 
rates to be based on the cost of reproduction new of the property on 
hand at the time of the valuation and on the original cost new in the 
case of property acquired thereafter. Re Barnett Taxicab Co. (D.C.) 6. 


11. An auto-livery and taxicab company was ordered to conform its 
depreciation account to a rate of 9.3 per cent on the cost of property 
new for office furniture and fixtures, machine shop, tire room, and mis- 
cellaneous equipment. Re Auto Livery Co. (D. C.) 1. 

12. An auto-livery and taxicab company was ordered to conform its 
depreciation account to a rate of 19.7 per cent on the cost of property 
new for motor cabs. Re Auto Livery Co. (D. CG.) L 


dB. Ferries. 


18. An allowance of 5 per cent per annum for depreciation was held 
to be fair and reasonable for a small ferry. Twin Falls Commercial 
Club v. Great Shoshone & T. F. Water Power Co. (Idaho) 660. 


oe. Gas. 


14. An allowance of $100 per month for the depreciation of the 
property of a gas company, while possibly justifiable on a “depreciated 
value” theory, is too large where the company claims on an investment 
of $61,914.24, but on the basis of investment a proper depreciation 
annually should be provided by a sinking fund, with interest at 6 per 
cent, which would result in an annuity not to exceed $486 for seven 
months. Re Southern Counties Gas Co. (Cal.) 197. 


d. Heating. 


15. In fixing the rates for hot-water heating service, an allowance 
of 3 per cent on the total valuation of the utility for straight line 
depreciation and 2 per cent on the sinking-fund basis.was held reason- 
able where it appeared that the life of the distribution system was 
estimated at twenty-five years; the plant equipment estimated to be in 
60 per cent condition after thirteen years’ use, and the buildings esti- 
mated at 90 per cent condition. Re Peru Heating Co. (Ind.) 602, 


e. Telephones. 


16. In a proceeding to fix the rates of a telephone company it was 
P.U.R.1915E. 
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held that 5 per cent of the property value should be deducted from the 
gross revenue annually to provide for depreciation, where no amount 
had been set aside for this purpose. Re Colchester Farmers’ Teleph. Co. 
(Ill.) 23. 

17. An annual allowance of 6 per cent on the conservative reproduc- 
tion value of the property of a telephone company was held necessary 
to cover depreciation. Ke Monroe Independent Teleph. Co. (Neb.) 57. 

18. An annual allowance of 6 per cent for depreciation was held ade- 
quate for a telephone plant where there was very little probability of 
depreciation by reason of obsolescence and inadequacy or supersession. 
Re Webster Teleph. Co. (S. D.) 516. 

19. Upon granting permission to a telephone company to increase 
its rates, a company was required to set aside out of its earnings an- 
nually an amount equal to 8 per cent upon the reproduction value of 
ita property new, such a sum to be expended for current mainte- 
nance and to take care of the depreciation of the plant. Re Valparaiso 
Teleph. Co. (Neb.) 578. 

2U. An allowance of 9 per cent of the reproduction value of a tele- 
phone company was allowed for the purpose of maintenance and depre- 
ciation, where the topography of the country and the scarcity of popu- 
lation made the construction of long farm lines uecessary. Re Crown- 
over Teleph. Co. (Neb.) 571. 


f. Toll bridge. 


21. An annual allowance of $1,050 for depreciation was made in 
the case of a toll-bridge property, the composite life of which was 
estimated at twenty-five years, and the present value of which was 
fixed at $23,831, and this allowance was held to be conservative 
when consideration was given to the fact that contingencies and losses 
due to extraordinary causes might occur at any time. Gates v. Bridge- 
port Toll Bridge Co. (Wis.) 602. 


g. Water. 


22. A proper annual depreciation charge for a waterworks plant was 
found to be 1 per cent of ita present value. Re Galveston Waterworks 
Co. (Ind.) 27. 

23. The Massachusetts Commission, in estimating the amount of 
revenue necessary for a street railroad company, did not apply the rule 
that 20 per cent of operating revenue is the proper proportion necessary 
to cover maintenance of way, structures, and equipment and deprecia- 
tion with average conditions, but allowed a greater percentage where the 
road was small with relatively low gross earnings and the accrued 
depreciation was relatively large. Re Blue Hill Street R. Co. (Mass.) 
370; Re Norfolk & B. Street R. Co. (Mass.) 411. 


DEPRESSED BUSINESS CONDITIONS. 


As affecting reasonableness of rates, see RaTEs, 11. 
P.U.R.1915E, 
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DETERIORATION. 
As an element of depreciation, see DEPRECIATION, 1. 


DIRECTORS. 
Different rates of discount in favor of, as discrimination, see Drs- 
CRIMINATION, 19. 


DISCONTINUANCE OF SERVICE. 

For failure to make cash deposits to secure payment, see Par- 
MENT, 13. 

Effect of delinquency of consumer who has made a cash deposit to 
secure payment, see PAYMENT, 19. ° 

To delinquent consumers, see PAYMENT, 22-25. 

Reasonableness of charge for turning on water that had been 
shut off because of nonpayment of bills, see Rates, 52. 

Who may turn on water shut off by utility, see SERVICE, 67. 

Right to shut off water from consumers who habitually furnish 
water to nonsubscribers, see SERVICE, 77. 

Necessity of notice to consumer before shutting off water supply, 
see SERVICE, 78. 


DISCOUNT. 
Inclusion of item for amortization of bond discount in statement 
of operating expenses, see ACCOUNTING, 4. 
Different rates of, in favor of officers and employees as discrimina- 
tion, see DISCRIMINATION, 19. 
For prompt payment of bills for service, see PAYMENT, 6, 7. 
Consideration of bond discount in valuation, see VALUATION, 21. 


DISCRIMINATION. 
I. Rates, 1—29. 
a. In general, 1—8. 
b. Long and short haul, 6-10. 
c. Free service and reduced rates, 11—29, 
1. In general, 11—16. 
2. Municipalities, 17, 18. 
8. Officers and employees, 19. 
4. Stockholders, 20-28. 
5. Owners of equipment, 24. 
6. Large consumers, 25—27. 
7. Older consumers or patrons, 28. 
8. Charitable and benevolent purposes, 29. 
It. Service, 30—37. 
a. In general, 30-34. 
b. Rules requiring security for payment for service, 35-37. 


I. Rates. 


a. In general. 


Power of Commission to repeal or to declare unconstitutional a statute 
forbidding discrimination in telephone rates, see COMMISSIONS, 6. 
P.U.R.1915E. 
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1. A steam railroad which, upon electrifying one of its branches, 
had abolished upon that branch its existing commutation rates and 
inaugurated a zone system of -fares, the regular steam railroad fares 
for the traveler with baggage being retained, was ordered to establish, 
in addition to the ex-rating zone and other rates of fare, general and 
pupil commutation rates, in order to avoid discrimination as between 
its different branches, there being nothing in the testimony to indicate 
that the application of the commutation rates would unreasonably re- 
duce the earnings of the railroad on the branch in question. McKenna 
v. New York, N. H. & H. R. Co. (R. I.) 269. 

2. A street railway company, on being authorized to sell books 
of 50 tickets for $2.75, each ticket good for a 6-cent fare, was required 
also to sell books of 18 tickets for $1, on the ground that it was de- 
sirable that such tickets should be made available upon payment of a 
comparatively small sum. Re Norfolk & B. Street R. Co. (Mass.) 411. 

3. A telephone company is not justified in charging toll service 
between a small village and an exchange located at the county seat 
9 miles distant because of the fact it has moved its exchange, formerly 
located in that village,«to another place 15 miles distant from the 
county seat, and because -the subscribers of the latter exchange have 
always paid for toll service; since the situation of the subscribers of 
the two exchanges with reference to toll service is different. Cooper 
v. Williamsville-Sherman Teleph. Co. (Ill.) 19. 

4. A rate of $12 per year to subscribers of a telephone company, 
which owned the poles supporting the service wires owned by rural sub- 
scribers, plus a charge of $1 per year to rural subscribers located at 
different distances from the exchange, was held discriminatory, and 
the company was permitted to substitute a plus charge of 5 cents per 
year for each pole between the exchange and the subscriber’s premises. 
Re Chesterfield Teleph. & Teleg. Co. (Ill.) 663. 

5. The Illinois Commission Conference Ruling No. 13, which pro- 
vides that “the classification of telephone subscribers into business and 
residence subscribers, with higher rates for the former than for the 
latter, is reasonable and permissible,” is not a ruling that it is dis- 
criminatory and unlawful to charge the same rate for business tele- 
phones as for residence telephones. Re Forest City Teleph. Co. (IIl.) 
666. 


b. Long and short haut. 


6. The same commodity rate for a short haul as for a long haul 
was held discriminatory, although the mountainous character of the 
short-haul territory relatively increased the cost of such service, where 
such additional cost was less than the difference in rates that should 
exist between the long and the short haul. Colburn v. Florence & C. 
C. R. Co. (Colo.) 554. 

7. A proposed increase of street car fares which will not result in 
excessive or unreasonable profits to the company will not be approved 
if the fares unjustly discriminate against short-haul passengers. Re 
Blue Hill Street R. Co. (Mass.) 370. 

P.U.R.1915E. 72 
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8. A flat street car fare for a ride of any distance in a particular 
zone does not unjustly discriminate against short-haul passengers so 
long as the unit of fare is not unduly high. Re Blue Hill Street R. 
Co. (Mass.) 370. 

9. A street railway company was authorized to obtain additional 
revenue by making an additional fare zone and reducing the unit fare 
from 6 to 5 cents in the shorter zones, rather than to increase the unit 
from 6 to 8 cents without making any change in the zones, on the theory 
that an increase in traffic would result from the new schedule, and ob- 
jection that the 8 cent unit would be so high as to unjustly discrimi- 
nate against short-haul passengers in a zone would be obviated. Re 
Blue Hill Street R. Co. (Mass.) 370. 

10. Railroads operating between stations in Nebraska cannot apply to 
shipments from intermediate points in the state, the rates under the 
tariff in general order No. 19 of the Nebraska Railway Commission, 
which requires carriers to apply the distance schedule of rates on traffic 
moving between stations in the state except as provided by certain rules, 
when the application of the terminal rates under the long and short 
haul clause of the Railway Commission act wijl make a lower rate. Re 
Investigation of Rates & Charges (Neb.) 55.. 


o. Free service and reduced rates. 
1. In general. 


11. In formulating a schedule of rates for a toll bridge which was 
receiving an inadequate return on ite investment, it was held that 
public stock buyers, allowed to pass free of charge, should be as- 
sessed at the regular rates, and that rural mail routes should be 
assessed either at single-horse vehicle rates, or team rates, unless a 
yearly contract basis, open to all users, is agreed upon. Gates v. Bridge- 
port Toll Bridge Co. (Wis.) 602. 

12. Under the Maine statutes no person may be given a reduced rate 
for electricity merely to induce him to use the current or to prevent 
him from generating his own power. Re Rumford Falls Light & 
Water Co. (Me.) 680. 

13. A telephone company will not, upon buying out a competitor, be 
compelled to continue free toll service inaugurated during the period 
of competition, since, in addition to the fact that such service necessi- 
tates a separate investment, it is unlawful, because discriminatory. 
Farmers’ Committee v. Mountain States Teleph. & Teleg. Co. ( Mont.) 
52. 

14. A telephone company cannot discontinue free service between one 
of its exchanges and the exchange of another company without permis- 
sion of the Illinois Commission, where such service has been voluntarily 
accorded for a number of years, since § 36 of the Public Utilities Com- 
mission act provides that “no public utility shall increase any rate or 
other charge, or so alter any classification, contract practice, rules, or 
regulations as to result in any increase in any rate or other charge 
under any circumstances whatsoever, except upon a showing before the ' 
P.U.R.1915E. 
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Commiasion and a finding by the Commission that euch increase is jus- 
tified ;” and it is immaterial that the company discontinuing its service 
may, by virtue of a contract, have the right to impose a toll charge. 
Potomac Teleph. Co. v. Coon Bros. Teleph. Co. (Ill.) 323. 

15. The giving of free service to the patrons of a telephone company 
until 300 subscribers have been secured is a violation of a statute pro- 
viding that a telephone company may furnish service free or at reduced 
rates to its officers, agents, or employees in furtherance of their employ- 
ment, but requiring it to charge full schedule rates without discrimina- 
tion for all other services. Re Northwestern Teleph. Exch. Co. (Minn.) 
344. 

16. The practice of a waterworks company in furnishing free service 
to certain consumers was ordered discontinued as discriminatory. Re 
Galveston Waterworks Co. (Ind.) 27. 


2. Municipalities. 


Franchise ordinance requiring gas company to furnish free service 
to city in consideration of use of the streets as interference with 
the power of the Commission to fix rates, see CONSTITUTIONAL Law, 
5. 


17. The furnishing of “free gas” to cities in consideration for the 
use of streets in compliance with terms of ordinances is a species of 
patent discrimination against those consumers who are required to pay 
scheduled prices, and it should, therefore, be promptly discontinued. 
Landon v. Lawrence (Kan.) 763. 

18. A city operating its own water plant or electric plant should pay 
the utility at a reasonable rate for service rendered the city, and the 
utility should pay the city a reasonable amount as taxes and as interest 
on the city equity in the property of the utility, in order to avoid un- 
just discrimination in favor of either the taxpayers or the consumers. 
Re Light & Water Commission (Wis.) 539. 


&. Officers and employees. 


19. The practice of allowing directors, officers, and employees dif.- 
ferent rates of discount than are allowed other purchasers of electrie 
current is illegal, and, where offered in favor of officers, cannot be justi- 
fied on the ground that they receive no salary or other compensation. 
Re Farmingdale Lighting Co. (N. J.) 515. . 


4. Stockholders. 


Statute forbidding discrimination in telephone rates as impairing obli- 
gation of contract guarantying free service to stockholders, see 
CONSTITUTIONAL Law, 6. 

Validity and enforceability of contract to provide free telephone service 
to stockholders, see ConTRacts, 2, 3. 

Presumption of authority to abrogate contract to furnish free tele- 

phone rates to stockholders, see Evipenor, 5. 

P.U.R.1915E. 
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20. A contract entered into between telephone companies upon the 
transfer and sale of a telephone system, whereby stockholding subscrib- 
ers of the vendor are to be given service free, and other subscribers 
charged therefor, provides for a discrimination not permitted by the 
common law or the Missouri atatute forbidding unreasonable discrimi- 
nations, since such a classification is not just or fair. Knott v. South- 
western Teleg. & Teleph. Co. (Mo.) 963. 

21. A contract executed on the sale of a telephone system guaranty- 
ing free service to stockholders of the vendor is not protected by { 4, 
§ 7, of the Missouri Public Service Commission law, which continues 
in force contracts existing on its effective date, since the statute applies 
only to valid contracts. Knott v. Southwestern Teleg. & Teleph. Co. 
(Mo.) 963. 

22. A telephone company in partly performing a contract providing 
for an unjust discrimination in requiring it to render service free to 
stockholders of the predecessor company, by giving service without 
charge for a certain time, is not thereby estopped from claiming that 
the contract is void and unenforceable by the stockholders. Knott v. 
Southwestern Teleg. & Teleph. Co. (Mo.) 963.- 

23. The practice of furnishing electricity free of charge to stock- 
holders and employees of the company was ordered to be discontinued 
as being illegal under § 1797m-89 of the Wisconsin Public Utility 
law. Bosshard v. Hussa Bros. Light & Water Co. (Wis.) 584. 


5. Owners of equipment. 


24. It is discriminatory and unlawful under the Illinois Commis- 
sion Conference Ruling No. 15 to grant any reduction from the regular 
rate to telephone subscribers owning their own telephones; but under 
conditions fixed by the Commission a telephone company may rent an 
instrument from a subscriber who owns the same. Re Forest City 
Teleph. Co. (Ill.) 666. 


6. Large consumers. 


25. The Maine statute presupposes, upon the approval by the Com- 
mission of a contract between a public utility and a municipality for 
a reduced rate for street lighting, the filing of an open rate similar 
to that upon which the contract is based, so that other applicants for 
the same service of the same character may know what they are entitled 
to. Re Rumford Falls Light & Water Co. (Me.) 680. 

26. The Maine Commission will approve a contract for reduced rates 
to a municipality for street lighting for a definite term so long as the 
price is sufficient to return some profit to the utility, and is open as 
long as the utility has surplus current to supply, without injury, to 
the general public dependent upon it; and it is immaterial that the 
unit required is large, or the character of its use confined to few cus- 
tomers. Re Rumford Falls Light & Water Co. (Me.) 680. 

27. Under § 32 of chapter 12 of the Maine Public Laws of 1913 as 
amended by § 3 of chapter 347 of the Laws of 1915, the Commission 
P.U.R.1915E. 
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has power to approve a contract between a public service corporation 
and a municipality to furnish electric current for street lighting at a 
rate less than the domestic light rate named in its schedule. Re Rum- 
ford Falls Light & Water Co. (Me.) 680. 


7. Older conaumers or patrons. 


28. Special rental contracts by which older patrons of a telephone 
company are receiving rentals at different prices than are afforded later 
patrons are discriminatory, and, where such contracts are subject to 
cance'ation on notice, the company should give notice, and, on the ex- 
piration of the time mentioned in the contract, should discontinue the 
service or enter into nondiscriminatory contracts. Farmers’ Committee 
v. Mountain States Teleph. & Teleg. Co. (Mont.) 52. 


8. Charitable and benevolent purposes. 


29. A railroad company was permitted to grant reduced rates for 
transportation to the general public desiring to attend a public music- 
al festival consisting largely of chorus singing, and a less rate to 
members of the chorus, upon the ground that the festival, with its 
incident instruction to the chorus and its performance before the pub- 
lic, is educational, and hence a “charity or benevolence” within the 
provisions of the utility act, permitting reduced rates. Re Maine C. B. 
Co. (Me.) 957. 


II. Service. 
a. In general. 


Jurisdiction of Commission to remove discrimination in stock quotation 
service, see COMMERCE, 1. 


30. Telegraph companies furnishing or supplying to any customer 
in Boston the quotations of the New York Stock Exchange by means 
of ticker or “stock telegraph system” must furnish or supply them 
without unjust and unreasonable discrimination to all customers with- 
in the district or districts supplied by their respective services who will 
- comply with all lawful regulations connected with such service, and 
who desire such quotations for lawful and proper use. Stock Ticker 
Case (Mass.) 1068. 

31. The fact that there is a large percentage of leakage and waste 
of natural gas due to the defective condition of an independently owned 
pipe line does not justify a producing company in discontinuing service 
in certain cities supplied from such pipe line by a distributing com- 
pany, except at a flat rate for gas delivered at the gate of the pipe 
line, where it appears that by virtue of certain agreements such line 
is virtually a portion of the producing company’s plant which it is bound 
to maintain in proper condition. Landon v. Lawrence (Kan.) 763. 

32. The mere fact that a telephone company which refuses to afford 
physical connection between its lines and the lines of another company, 
through the exchange of a third cbmpany, grants such facilities to a 
P.U.R.1915E. 
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DISCRIMINATION—continued. 

fourth company, does not show that the latter company is given any 
undue preference thereby, in the absence of evidence that the com- 
panies are similarly situated with respect to such service. Blairsville 
Teleph. Co. v. Johnstown Teleph. Co. (Pa.) 933. 

33. A complaint against operators of jitneys for refusing to carry 
negroes was dismissed without prejudice upon their having abated the 
discrimination. Smith v. Nunnelly (W. Va.) 177. 

34. To enable the Commission to avoid discrimination in ordering, 
as a part of the regular freight service of a railroad, the operation of a 
train to meet the special requirements of shippers of perishable farm 
products, it should appear that such shipments would be sufficient in 
quantity to assure a reasonable return to the company at its regular 
tariff. Farmers’ Transp. Asso. v. Pennsylvania R. Co. (N. J.) 242. 


b. Rules requiring security for payment for service. 


35. The question whether a deposit should be required of patrons 
of a Public Service corporation to insure the company against loss from 
nonpayment of bills should not be left to the discretion of the employees 
of the corporation; but if a deposit is required at all, it should be 
required of all patrons without discrimination. Re Payment for Teleph. 
Service (Wash.) 951. 

36. A rule or regulation insuring payment for future service should 
reduce to a minimum the possibility of discrimination by the utility 
in its application. Re Water, G. E. & T. Utilities Requiring Deposits 
(Cal.) 717. 

37. Utilities, in permitting consumers of metered service to establish 
a credit by making a cash deposit, have the right to make such classi- 
fication as may be necessary to prevent small consumers from bearing 
the burdens of large consumers, but all consumers within the same 
class must make the same deposit. Re Water, G. E. & T. Utilities 
Requiring Deposits (Cal.) 717. 


DISSATISFACTION. 
Effect of, due to increase of rates, see -RaTss, 7. 


DISTRIBUTION SYSTEM. 
Waste of natural gas by, see NATRAL Gas, 2, 3. 


DIVIDENDS. 

See generally RETURN. 

Right to issue securities for purpose of stock dividends, see Srouni- 
Ty ISSUES, 6. 

Computing dividends which should have been paid in: determining 
actual investment, see VALUATION, 8. 

Legal expenses not considered in determining propriety of, see 
VALUATION, 12. 


DRAYS. 
Nature of rights of, on highways, see Hicuways, 1. 
P.U.R.1915E. 
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DUE PROCESS OF LAW. 
See CoNstTITUTIONAL Law, I. 


DWELLING HOUSE. 
Necessary for accommodation of tender of toll bridge, rental value 
of, to be considered as part of bridge income, see RETURN, 5. 


EARNING POWER. 
As controlling basis in adjusting rates, see Rerugn, 12, 


EARNINGS. 
Apportionment of, see APPORTIONMENT, 3-5, 16. 
As measure of valuation, see VALUATION, 14, 15. 
See also RETURN. 


EARTHQUAKE. 
Security issues to rebuild warehouse destroyed by, see SECURITY 
IssuEs, 12. 


ELECTRICITY. 

Duty of municipality operating electric plant to keep separate 
accounts, see ACCOUNTING, 11. 

Apportionment of expenses of utility operating a street railway, 
see APPORTIONMENT, 4. 

Validity and enforceability of franchise provision to erect and main- 
tain electric lights at places to be designated by municipal 
authorities, see ConTracts, 1. 

Discrimination in rates, see DISCRIMINATION, 12, 19, 23. 

Conditions imposed on authorizing merger of electric companies, 
see CONSOLIDATION, Mercer and Sats, 1, 2. 

Admission to occupied field, see MonoroLy aND COMPETITION. 

Rates for, see Rares, 15-20. 

Amount allowed for operating expenses of an electric utility, see 
RETuRN, 18, 24, 25. 

Security issues, see Securtry Issvurs, 14, 17, 18, 20, 22, 25, 26. 

Service by, see SERVICE, 24, 

ELECTRIC RAILROADS. 
See INTERURBAN RalLways; Srexet RarLways, 


ELECTRIC SIGN. 
Rates for, see Ratzs, 19. 


EMPLOYEES. 
Different rates of discount in favor of, as discrimination, see Dis- 
ORIMINATION, 19. 


EQUAL PROTECTION OF LAW. 
See CoNSTITUTIONAL Law, L, 
P.U.R.1915E. 


1144 INDEX. 


EQUIPMENT. 
Method of accounting by street railway company for equipment 
rented, see ACCOUNTING, 8. 
License fee paid for, as an operating expense, see RETURN, 17. 
Valuation of equipment not owned by utility, see VALUATION, 38. 
See also CONSTRUCTION AND EQUIPMENT. 


ESTOPPEL. 
By part performance of contract to render free service, see 
DISCRIMINATION, 22. 


EVIDENCE. 

I. In general, 1, 2. 

II. Presumptiona, 3-7. 
Ill. Burden of proof, 8-11. 


I : In general. 


1. The cost of constructing a plant cannot be established by the 
debits to an account in a bank through which all construction expendi- 
tures were checked, where the account was not used for construction 
purposes only and the checks do not disclose what the payments were 
for. Mathews v. Viola Light & P. Co. (Wis.) 360. 

2. The Commission is not bound in a rate case by the depreciated 
reproduction cost of a waterworks property found by its engineers in an- 
other case and accepted by the company, but such value may be taken 
as sufficiently conclusive to that fact. Re San Jose Water Co. (Cal.) 
706. 


Il. Presumptions. 


3. It will be assumed that a commodity rate voluntarily estab- 
lished is not so low as to deprive the carrier of a fair return, in a pro- 
ceeding attacking, as discriminatory, the same charge for transporting 
the commodity a shorter distance, so that the Commission, in finding 
the rate is discriminatory, will order a reduction for the short haul 
rather than an increase for the long haul. Colburn v. Florence & C. C. 
R. Co. (Colo.) 554. 

4.°Rates influenced by competitive conditions do not come under 
the provision of the statute that “the lowest rate published or charged 
by any railway company fer substantially the same kind of service, 
whether in this or another state, shall, when introduced in evidence, be 
accepted as prima facie evidence of a reasonable rate for the service 
under investigation.” Nebraska Portland Cement Co. v. Chicago, B. & 
Q. R. Co. (Neb.) 64. 

5. It will be presumed that a telephone company which entered 
into a contract upon the sale of its system, whereby its stockholders 
are to be given free service, has authority to execute a subsequent con- 
tract abrogating such privilege, in the absence of a showing that it had 
no such authority. Knott v. Southwestern Teleg. & Teleph. Co. (Mo.) 
963. 

6. Donbts as to the cost of constructing a street railroad arising 
P.U.R.1915E. 
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EVIDENCE—continued. 

Grom the absence of records of the cost which the company ought to 
keep and preserve, the vouchers having been destroyed by fire, must be 
resolved against the company in investigating its capital expenditures 
for rate-making purposes. Re Blue Hill Street R. Co. (Mass.) 370. 

7. The approval by the Mascachusetts Commission, of stocks and 
bonds issued by a street railway company under statutes making it 
necessary for the Commission to find that the issues were reasonably 
necessary for lawful corporate purposes before it could give its ap- 
proval, was regarded as conclusive evidence, so far as the Commission 
was concerned in fixing rates of fare, that the securities represented 
legitimate investment, not excessive for the purpose, and as strong 
presumptive evidence that the investment was “prudently” made within 
the meaning of the rule that capital honestly and prudently invested 
must be taken as the controlling factor in fixing the basis for comput- 
ing rates. Re Blue Hill Street R. Co. (Mass.) 370. 


Il. Burden of proof. 


Allegations in complaint seeking increase in rates considered as denied 
by burden resting on applicant of proving reasonable necessity there- 
for, see PLEADING, 1. 


8. The burden is upon a utility to show the unreasonableness and 
inadequacy of existing rates, in applying for authority to make an in- 
crease. Re Macon R. & Light Co. (Ga.) 648. 

9. The burden is upon a water company to prove that a request for 
an extension of service, made in accordance with the provision of the 
company’s franchise, is unjust and unreasonable, and it will be granted 
where there is nothing in the evidence to show that the rates to be 
received for such extension service are not fair and adequate, and the 
presumption is clear that, if the extension is made, additional business 
would be secured by the defendant company. Marlinton v. Marlinton 
Service Co. (W. Va.) 277. 

10. Proof that a prosperous city had already apportioned all 
revenues derived from its tax levy, unsupported by any evidence of its 
inability to meet its legitimate bills from other sources, was held in- 
sufficient to show that an increase in the rates of water supplied to it 
by a water company should not be permitted upon the ground that it 
was beyond the reasonable ability of the city to pay therefor. Re San 
Jose Water Co. (Cal.) 706. 

11. Under a statute providing that the Railroad Commission may 
decide that it will not assume control of suburban railways less than 10 
miles in length, one claiming that a railway company that issued securi- 
ties without the approval of the Railroad Commission was exempt 
from the control of the Commission has the burden of showing that the 
Commission had decided that the railway was a suburban railway less 
than 10 miles in length, and that it had decided not to assume control 
of such railway. Davis v. Watertown Nat. Bank (Tex.) 531. 


EXCESSIVE PAYMENT. 
Consideration of excessive payment by utility for current in pass- 
ing upon proposed increase of rates, see Rates, 15. 
P.U.R.1916E. 
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EXCHANGE SERVICE. : 
Toll and exchange telephone service to be kept in separate accounts, 
see ACCOUNTING, 9. 


EXPENSES. 
See Costs AND EXPENSES. 


EXPERIENCE. 
Validity of ordinance requiring operator of jitney bus to have 
experience in operating automobiles in the city, see AUTOMO- 

BILES, 7. 


EXTENSION OF SERVICE. 

See generally, Service, 14-21. 

Practicability of general rules governing the extension of water 
mains in new localities, see SERVICE, 9. 

Reasonableness of rule requiring consumers to pay cost of extend- 
ing gas mains to be rebated as additional consumers are con- 
nected, see SERVICE, 32. 

Extension of street railway lines deferred because of business de- 
pression and diminished revenues, see SERVICE, 43. 


FACILITY LICENSES. 
Issuance of, by telephone company, see LICENSES. 


FACTORY ILLUMINATION, 
Rates for, see RATEs, 19. 


FARM TELEPHONE LINES. 
Right to parallel lines of company organized on commercial basis, 
see MONOPOLY AND COMPETITION, 6. 
Payment for service by, see PAYMENT, 5. 
Service by, see SERvicr, 54, 55. 


FERRIES. 
Amount allowed for depreciation, see DrprecraTIon, 13. 
Factors to be considered in determining reasonableness of rates, 
see RatTsEs, 9. 
Comparison of rates, see Rates, 12. 
Amount of return, see RETURN, 26, 27. 


FINDINGS. 
‘Remanding case to Commission to certify findings of fact, see Ap- 
PEAL AND REVIEW, 5. 


FINES AND PENALTIES. 

1. Water utilities in Montana have no authority to impode a fine 
or penalty on a patron for violation of rules. Public Service Com- 
mission v. Water Utilities (Mont.) 866. 

2. The Oklahoma Commission imposed a fine of $500 with costs 
upon a railroad company which had violated an order of the Commis- 
P.U.R.1915E. 
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FINES AND PENALTIES—continued. 

sion to operate certain passenger trains necessary for the reasonable 
convenience of the public, upon the ground that the fact that such 
trains might be operated at a loss was not sufficient to render the order 
unreasonable. Newland v. St. Louis & 8. F. R. Co. (Okla.) 89. 


FIRE. 
Method of accounting where portion of property has been destroyed 
by, see ACCOUNTING, 5. 


FIRE CROSSINGS. 
Stopping of street cars at, see SERVICE, 47. 


FIRE PROTECTION. 

Validity and enforceability of franchise provision to place and main- 
tain fire plugs at such places as the municipal authorities 
should designate, see Contracts, 1. 

Rates for, see Rates, 49, 50. 

Power of municipal authorities to compel utility to extend its 
service to provide fire hydrants within the territory covered 
by ita charter, see Servicer, 19. 

Duty of water company to furnish sufficient pressure for, see 
Service, 82, 83. 


FLAT RATES. 
Meter rate for steam heating preferable to, see Ratss, 31. 
For water, see Ratss, 45-48. 


FLOATING INDEBTEDNESS. 
Consideration of, in fixing rates, see Ratss, 8. 
Security issues for payment of, see Security Issuszs, 10, 14. 


FORM. 
Of accounting, see ACCOUNTING. 


FRANCHISE CONTRACT. 
Effect of fact that the Commission has power to regulate the serv- 
ice of a street railway company upon its right to ignore its 
franchise obligations, see SERVICE, 42. 


FRANCHISES. 
Effect of franchise contract upon the right of the Commission to 
regulate rates, see CONSTITUTIONAL Law, 10. 
Validity and enforceability of provision to place and maintain fire 
plugs and electric lights at places to be designated bY munici- 
pal authorities, see ConTRActs, 1. 
Validity of stipulation in municipal franchise limiting the price 
to be charged for gas, see Rates, 1. 
Power of Commission to regulate rates of utility that hag sur- 
rendered its franchise, see RATES, 4, ‘ 
P.U.R.1915E. 
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FRANCHISES—continued. 
Effect of franchise fixing rates upon establishment of minimum 
charge for gas, see RATEs, 21. _ 
Consideration of, in valuation, see VALUATION, 43-46. 


FREE AND REDUCED RATES. 
See DISCRIMINATION, 11-29. 


FUEL. 
Rates for natural gas for, see Rates, 25. 


FUNCTIONS. 
Of Commissions, see ComMIssions, I. 


FURNITURE. 
Depreciation of, see DEPRECIATION, 7. 


FUTURE NEEDS. 
Right of eity to make provisions for, in determining charac- 
ter, size, and cost of bridge which a street railway company, 
using the bridge, is obliged to contribute, see Bripgzs, 2. 


GAS. 

See also NaTuRAL Gas. 

‘Method of apportioning values in gas and transmission lines, see 
APPORTIONMENT, 7. 

Certiorari as proper remedy of municipalities to obtain relief from 
an order of the Commission fixing the rate to be charged 
public for gas, see CERTIORARI, 1, 2. 

Effect of franchise ordinance requiring free service to cities upon 
power of Commission to fix rates, see CONSTITUTIONAL Law, 5. 

Amount allowed for depreciation of plant, see DEPRECIATION, 14. 

Validity of stipulation in municipal franchise limiting the price 
to be charged for, see Rates, 1. 

Rates for, see Rates, 21. 

Reasonableness of rule requiring new consumers to pay cost of 
extending gas main, see SERVICE, 32. 

Valuation of plant, see VALUATION, 24, 41, 45, 46. 


GAS ENGINE. 
Right to charge higher rates for gas used in, see Rates, 26. 


GENERAL EXPENSES. 
Duty of street railway company to charge salaries of general man- 
ager and superintendent to, in accounting, see ACCOUNTING, 6. 


GENERAL MANAGER. 
Salary of, to be charged to general miscellaneous expense, see Ao- 
COUNTING, 6. : 
Amount paid to, as adjustment of back salary as operating ex- 
‘pense, see RETUBN, 19. 
P.U.R.1915E. 
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GOING VALUE. 
Consideration of, in valuation, see VALUATION, 5, 39-42. 


GROUNDED TELEPHONE SYSTEM. 
‘Consideration to be given to proposed change from grounded to 
metallic circuit, see VALUATION, 11. 


HEARING. 
Sufficiency of hearing on rehearing before Commission, see Com- 
MISSIONS, 3. 


HEATING, 
Amount allowed for depreciation of hot water heating plant, see 
DEPREOIATION, 15. 
Right to charge higher rates for natural gas for cooking and light- 
ing than for, see RaTss, 27. 
Rates for steam heating, see Rates, 31. 
Valuation of hot water heating plant, see VALUATION, 42. 


HIGHWAYS. 
Right of legislature to regulate common carrying vehicles on 
highways, or to delegate such power of regulation to munici- 
palities, see LecisLaTurRr, 1. 


1. All rights of common carriage on highways, such as those con- 
ducted by means of drays, omnibuses, hackney coaches, and taxicabs, are 
legislative grants or concessions, much lower in legal quality and dignity 
than the rights of ordinary use to which highways are incidentally sub- 
jected by citizens in travel and the prosecution of their business. Ex 
parte Dickey (W. Va.) 93. 

2. Legislative recognition of the right of owners of vehicles to 
use highways for the purpose of common carriage as one common to 
all citizens by grant of authority to municipal corporations to license 
and tax persons engaged in the exercise thereof, in the manner in which 
they are authorized to license and tax ordinary vocations, is an im- 
plied grant of such common right. Ex parte Dickey (W. Va.) 93. 

3. The legislature may so limit, qualify, and regulate the right 
of owners of vehicles to use highways for the purpose of common car- 
riage as to make the exercise thereof subserve the interest and con- 
venience of the public, as in the case of ferries, street railways, tele- 
graphs, and telephones. Ex parte Dickey (W. Va.) 93. 


HOT WATER HEATING. 
See HEATING. 


HOURS OF SERVICE. 
Reasonableness of ordinance regulating number of hours for oper- 
ation of jitney busses, see AUTOMOBILES, 5. 


‘IDAHO. 
Rule of Commission requiring complaint to be verified, see PLEap- 
Inas, 3. . 
P.U.R.1915E. 
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ILLINOIS. 
Right of telephone company to discontinue free service without 
permission of Commission, see DISCRIMINATION, 14. 
Policy of Commission of, to grant certificate of convenience to 
other companies to correct inadequate service by existing com- 
panies, see Monopoly AND COMPETITION, 4. 


IMPAIRMENT OF CONTRACTS. 
See ConstITUTIONAL Law, 6-11. 


IMPROVEMENTS. 
See BETTERMENTS. 


INCOME. 
See RETURN. 


INDEBTEDNESS. 
Issuing securities for payment of floating indebtedness, see Sz- 
CURITY ISSUES, 10. 
Consideration of, in valuation, see VALUATION, 10. 


INDEMNITY INSURANCE. 
Validity of regulation requiring operator of jitmey bus to furnish, 
see AUTOMOBILES, 13-17. 


INDIVIDUALS. 
Supplying water to limited number of buildings, as public utility, 
see Pusriico UTILITIES, 4. 
Power of Commission to fix rates of an individual supplying water, 
see RaTsEs, 6. 


INDORSERS. 
Liability of indorsers of notes issued without approval of the 
Railroad Commigsion, see Sxcurrry Issuss, 3. 


INJUNCTION. 
Against diverting water when it interferes with supply necessary 
for needs of municipality and its inhabitants, see SErvice, 
81. 


1. Injunction is the proper remedy to curb an abuse of power by 
the Railroad Commission in issuing an arbitrary and unreasonable order 
compelling the operation of trains. Rowland v. Saline River R. Co. 
(Ark.) 191. 


INSTALMENTS. 
Right of utility to purchase meters from consumers on instalment 
plan, see Service, 76. 


INSURANCE. - 
Validity of regulation requiring operator of jitney bus to furnish 
indemnity insurance, see AUTOMOBILES, 13-17. 
P.U.R.1915E 
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INSURANCE—continued. 

Moneys received from, on burning of street car barn and rolling 
stock, treatment of in return, see RETURN, 6. 

Amount received from, used in reconstructing roadbed and track of 
street railway company as chargeable against operation, see 
RETURN, 13. 

Cost of, as proper charge to operating expense, see RETURN, 23. 

Effect of insurance against extrahazardous operation of ferries on 
rate of return, see RETURN, 27. 

Allowance on valuation on one half amount paid for, see VaLua- 
TION, 31. 


INTERCORPORATE RELATIONS, 
‘ Method of accounting for supplies sold and equipment rented to 
other companies, see ACCOUNTING, 8. 


1. An arrangement between connecting street railway companies 
whereby one furnishes operating officials for the other should be on a 
definite cash basis, and expressed in a written contract, which should 
be filed with the Commission. Re Norfolk & B. Street R. Co. (Mass.) 
411. 


INTEREST. 
Duty of utility to pay interest on deposits made to secure payment 
of bills, see PaYMENT, 16-18. 


INTERSTATE COMMERCE. 
See COMMERCE. 


INTERSTATE COMMERCE COMMISSION. 
Jurisdiction of state Commission to remove discrimination in stock 
quotation service by telegraph companies in the absence of 
action by, see ComMERCE, 1. 


INTERSTATE TRAINS. 
Stopping of interstate trains at a small village to accommodate 
passengers as interference with interstate commerce, see Com- 


MERCE, 2, 3. 
Stopping of, when passenger service is inadequate, see SERVICE, 86, 
37. 


INTERURBAN RAILWAY. 

Orders of Commission as to safety and adequacy of service of rail- 
way operated at a loss, see COMMISSIONS, 4. 

Service by, generally, see SERVICE, 25-32. 

Validity of municipal ordinance requiring stops at all corners, see 
SERVICE, 3. 

Duty to protect and carry passengers safely although road is 
operated at a loss, see Service, 10. 


INVESTMENT. 
See RETURN, 
P.U.R.1915E. 
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JITNEYS. 
See generally AUTOMOBILES. 
As to constitutionality of ordinances regulating, see CoNnstTITU- 
TIONAL Law, 2-4. 


JOINT ENTERPRISE. 
Method of apportioning expenses, see APPORTIONMENT, 8-15. 


JOINT MANAGEMENT. 
Apportionment of expenses in case of, see APPORTIONMENT, 3, 4, 5. 


JOINT RATES. 
Right of terminal railroad to have joint rates with connecting 
railroads, see CARRIERS, 1. 


JURISDICTION. 
Of Commissions, see Commissions, I. 


LAMPS. 
Mode of classifying for rate purpdses, see Rares, 18. 


LAND. 
Test for determining value of, on which plant is located in valua- 
tion proceedings, see VALUATION, 28. 


LARGE CONSUMER. 
Reduced rates to, see DISCRIMINATION, 25-27. 


LEAKAGE, : 
Of natural gas through distributing system, see NATURAL Gas, 2, 
3. 


LEGISLATURE. 
Delegation of powers to Commission, see CONSTITUTIONAL Law, 
12-15. 
Right to regulate the right of owners of vehicles to use highways 
for purposes of common carriage, see HIGHWAYS, 3. 


1. The legislature in subserving the operation of common carry- 
ing vehicles on the highways to the interest and convenience of the 
public may prescribe the number, character, routes, rates, and hours 
of service of the vehicles or delegate such power of regulation to mu- 
nicipal corporations. Ex parte Dickey (W. Va.) 93. 


LICENSES. 
For operation of automobile as jitney bus, see AUTOMOBILES, 8- 
12. 
License fee paid by telephone company for its equipment as an 
operating expense, see RETURN, 17. 
Allowance on valuation of one half of amount paid for, see VaLva- 
TION, 32. 
P.U.R.1915E. 
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LICENSES—cortinued. 

1. The receivers of a telephone company were authorized to grant 
“facility licenses” to other utilities to attach and maintain their wires 
and fixtures on the poles and other property of the company, not needed 
for its own business, provided that such licenses be for a term not to 
exceed five years, for adequate consideration, and tpon terms not in 
conflict with the rules and regulations of the Commission, or with any 
of the provisions of the Public Utilities law; and provided, further, 
that such licenses be terminable upon thirty days’ notice or at any time 
upon objections by the Commission, and that two copies of such licenses 
be filed with the Commission within twenty days from their execution. 
Re Central Union Teleph. Co. (Iil.) 315. 


LIGHTS. 
Right to charge higher rates for natural gas for, see Rates, 27. 
Power of municipal authorities to compel utilities to locate lights 
within the territory covered by ite charter, see Service, 19. 


LOCALITIES. 
Definition of, as used in Public Service law with reference to 
physical connection of telephones, see SERVICE, 65. 


LONG AND SHORT HAUL. 
Discrimination in, see DiscRIMINATION, 6-10. 
Reduction of rate for the short haul rather than increase for the 
long haul where the latter rate was voluntarily established, see 
EVIDENCE, 8. ; 


LONG DISTANCE MESSAGES. 
Deposit as security for payment for, see PAYMENT, 11. 


LOSSES. 
Fine for violation of order to operate passenger train although at 
a loss, when considered necessary for public convenience, see 
FINE AND PENALTIES, 2. 
In one department of utility not to be made up by excessive charges 
in another, see RaTss, § 3. ; 
Due to extraordinary conditions in the operation of toll bridge as 
operating expense, see RETURN, 20. 
Amortization of, see RETURN, 24. 
Duty of railway to protect and carry passengers safely although 
operating at a loss, see SERVICE, 10. 
Duty to operate railroad at a loss, see SERVICE, 12, 33. 
Right to abandon telegraph station operated at a loss, see SERVICE, 
22. 
Right of street railway company to abandon a particular line 
operated at a loss, see SERVICE, 23. 
Necessity of providing conductor as well as motorman on an inter- 
urban railway operated at a loss, see SERVICE, 27. 
P.U.R.1915E. 73 
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MACHINE SHOP. 
Accounting by a water company operating ite plant in connection 
with, see ACOOUNTING, 10. 


MAI. - 
Rates charged rural mail routes over toll bridge, see Discema- 
NATION, 11. 


MAINE. 
Authority to give reduced rates under statute of, seo Discrna- 
NATION, 12. 


MAINS AND PIPES. 
See also SERVICE CONNECTIONS. 
Consideration of fact that municipality owns water mains in fixing 
rates to be charged by water company, see RaTEs, 41. 
Consumer of water to pay for piping, when, see SERVICE, 74. 
Reasonableness of order of municipal authorities requiring water 
company to lay pipes on bed of a river, see WATER, L. 


MAINTENANCE. 
Right of street railway company to charge salary of general 
manager and superintendent to, see ACCOUNTING, 6. 
Maintenance as an element of depreciation, see DEPRECIATION, 1. 


MANAGER. 
Salary of general manager of street railway company.to be charged 
to general and miscellaneous expense, see ACCOUNTING, 6. 
Amount paid to, as adjustment of back salary as operating expense, 
see RETURN, 19. 


MANDAMUS. 
As proper remedy to compel operation of railroad, see Sxavice, 11. 


MATERIALS AND SUPPLIES. 
Right to have included in allowance of working capital, in valuation 
proceedings, see VALUATION, 29, 30. 


MERGER, 
See CoNSOLIDATION, MERGER, AND SALE. 


METALLIC CIRCUIT SYSTEM. 
Consideration to be given to proposed change from grounded to 
metallic circuit in valuation, see VaLuaTION, 11. 


METER RATES. 
For steam heat preferable to flat rate, see Ratsrs, 31. 
For water, see RaTES, 45-48. 

P.U.R.1915E. 


INDEX, 1155 


METER RENTAL. ; 
Discontinuance of, and establishment of minimum charge to cover 
consumer’s cost, see RATES, 17, 44. 


METERS. 
Ownership of water meters, see SExvicz, 71-76. 


METHODS. 
Of accounting, see ACCOUNTING. 
Of computing waste of natural gas by distributing company, see 
Natura Gas, 3. 


MILEAGE BOOKS. 
Sale of ticket books by street railway, see DISCRIMINATION, 2. 
Power of Commission to permit charges for, exceeding maximum 
statutory limit, see Rates, 5. 


MINIMUM CHARGE. 
Substitution of, for meter rental, see Rates, 17, 44. 
Effect of franchise fixing rates upon establishment of minimum 
charge, see RaTEs, 21. 
For natural gas, see RATES, 28, 29, 
For water, see Rares, 43, 44. 


MISCELLANEOUS EQUIPMENT. 
Duty of entering automobiles owned by street railway company 
under, in its return, see ACOOUNTING, 6. 


MISSOURL 
Constitutional power of Commission in, see Commissions, 6. 
Public Service Commission law of, forbidding discrimination in 
telephone rates as impairing obligation of contract guaranty- 
ing free service to stockholders, see CONSTITUTIONAL Law, 6. 


MONOPOLY AND COMPETITION. 

kr. In general, 1, 2. 

Ir. Admission of competition where field is already ocewpied, 8— 
8. 


I. In general. 


Ordinance restricting the number of persons operating automobiles as 
jitney busses as obnoxious to constitutional and statutory provisions 
against monopolies, see AUTOMOBILES, 9. 

Jurisdiction of Commission over violation of the anti-trust laws, see 
CoMMISSIONB, 5. 

Right of telephone company to reduce rates to meet competition, see 
Rates, 37. 


1. An order of the Commission requiring the discontinuance of 
telephone service on a competing line is not complied with by mere 
P.U.R.1915E. 
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MONOPOLY AND COMPETITION—continued. 

discontinuance of the service by the company acting as an entity dis- 
tinct from the patrons of the line who continue to use it as a neigh- 
borhood convenience; but such service must be wholly discontinued 
both for the company and the patrons. Re Grange Hall Farmers’ Teleph. 
Co. (Wis.) 594. 

2. Upon petition of citizens of a city in which duplicate and com- 
peting telephone service was maintained by two companies, the Nebraska 
Commission authorized a consolidation, by the purchase of the property 
of one of the companies by the other, notwithstanding the purchasing 
company was bound by agreement with the Federal authorities under 
the United States anti-trust law, not to purchase the property of any 
competing telephone company, it appearing that the interstate service 


affected would be negligible, that the consolidation would be in the in. . 


terest of the public welfare, and that the purchasing company had sold 
approximately 20,000 subscriber stations to competitors as against ap- 
proximately 60,000 acquired. Scoutt v. Nebraska Teleph. Co. (Neb.) 
564. 


II. Admission of competition where field is already occupied. 


3. The provision of a statute (Cal. Public Utility act, § 50a) “that 
if a public utility, in constructing or extending its line, plant, or system, 
shall interfere or be about to interfere with the operation of the line, 
plant, or system” of an established public utility, the Commission on 
complaint may make such order for the location of the systems affected 
as may be just, refers solely to an interference with the physical oper- 
ation of the system of the public utility already constructed, and can- 
not be invoked by one utility to prevent another from extending its 
lines so as to be in a position to compete with it. Mt. Konocti Light 
& P. Co. v. Thelen (Cal.) 291. 

4. The proper remedy to secure adequate service in a territory 
occupied by a public service corporation is not the granting of a cer- 
tificate of convenience and necessity authorizing another company to 
enter the field, where no steps have been taken to invoke the power 
of the Commission for the correction of such inadequate service, since 
this would result in a duplication of facilities, a divided service, and 
its attending evils; but in such a case the Illinois Commission will 
order the company already in the field to furnish proper service, and 
will withhold its decision on the application for the certificate for the 
purpose of making such further order as developments may warrant. 
Wayne County Mut. Teleph. Co. v. Commercial Teleph. & Teleg. Co. 
(Ill.) 673. 

5. An electric company not able to construct a sufficiently large in- 
stallation to furnish power required in its territory will not be protected 
against the entrance into the field, of another company able to supply 
such service. Re Great Western Power Co. (Cal.) 843. 

6. A farmer’s telephone company should not be allowed to parallel 
the lines of a company organized on a commercial basis on the theory 
that the latter company charges an annual rate of $12 per year, and 
that the farmer’s company can furnish service for $3 per year, since 
P.U.R.1915E. 
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MONOPOLY AND COMPETITION—continued. 

the latter charge covers only the central office expense and makes no 
allowance for interest on the capital invested, for accumulating a re- 
serve to replace the property at the end of its useful life, for the cost 
of material and supplies used im keeping up the line and instruments, 
for the renewal of batteries, or for taxes. Re (jrange Hall Farmers’ 
Teleph. Co. (Wis.) 594. 

7. A telephone company already in the field, apparently capable 
of furnishing good service, and supposedly put there in response to a 
demand, either direct or indirect, for such a grade of service, is en- 
titled to protection against the competition of a line built as an ex- 
periment to give a cheaper grade of service at lower rates, although 
the prospective patrons will be satisfied with the poorer service. Re 
Grange Hall Farmers’ Teleph. Co. (Wis.) 594. 

8. In determining the cost of service to be furnished by a tele- 
phone company proposing to enter a field already occupied, consider- 
ation must be given to the cost of labor for repairing lines and in- 
struments and for administering the business; and it is immaterial 
that patrons of the competing lines can afford to donate a certain 
amount of labor for maintenance, since this is something which can- 
not be considered after a company has been induced to enter a terri- 
tory and is there established. Re Grange Hall Farmers’ Teleph. Co. 
(Wis.) 694. 


MONTANA. 
Right of water utilities in, to impose a fine or penalty on patrons 
for violation of rule, see Finks AND PENALTIES, 1. 


MORTGAGES. 
See SECURITY ISSUES. 


MOTOR-CABS. 
See AUTOMOBILES. 


MOTOR GENERATOR SET. 
Rates for electricity for electric sign and factory illumination 
furnished through medium of, see RATES, 19. 


MUNICIPALITIES. 
Duty of keeping accounts of municipal utility separate from those 
of the municipality, see AccoUNTING, 11. 
Apportionment of cost of bridge between municipality and street 
railway using bridge, see APPORTIONMENT, 8-14. 
Exclusive regulation of automobiles operated as jitney busses, see 
AUTOMOBILES, 4. 
Right to provide for future needs in determining the character, 
size, and cost of a bridge which a street railway company, 
using the bridge, is obliged to contribute, see BRIDGES, 2. 
Certiorari as proper remedy of municipalities to obtain relief from 
an order fixing rates, see CERTIORARI, 1, 2. 
P.U.R.1915E. 
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MUNICIPALITIES—continued. 
Franchise ordinance requiring free service to city as interference 
' with power of Commission to fix rates, see CoNSTITUTIONAL 
Law, 6. 

Effect of contract between city and street railway company upon 
the right of Commission to regulate bridges upon which street 
cars are operated, see CONSTITUTIONAL Law, 9. 

Effect of restriction in rates in franchise upon the right of the 
Commission to regulate rates, see CONSTITUTIONAL Law, 10. 

Free service to, see DISCRIMINATION, 17, 18. 

Reduced rates to, for street lighting, see D1scRIMINATION, 25-27. 

Burden of proof of inability to pay increased water rates, see 
EVIDENCE, 10. 

Validity and enforceability of franchise provision to place and main- 
tain fire plugs and electric lights at places to be designated by 
municipal authorities, see Conrracts, 1. 

Power of the legislature to delegate to, the right to regulate com- 
mon carrying vehicles on highways, see LEGISLATURE, 1. 

As to municipal ordinances, see ORDINANCES. 

Validity of stipulation in franchise limiting the price to be charged 
for gas, see Rares, 1. 

Power of municipal authorities to compel utility to extend its 
service to provide lights and fire hydrants, see Sxrvice, 19. 


1. A municipal corporation having full legislative power to limit 
and regulate the use of vehicles kept for hire may classify them, for pur- 
poses of regulation; and an ordinance dealing fully with one class of 
such vehicles, as determined by the nature of their business and the 
prices they charge, is not discriminative because of its lack of provision 
for the regulation of other distinct classes of vehicles kept for hire. 
Ex parte Dickey (W. Va.) 93. 

2. A charter provision empowering a municipal corporation to 
grant, refuse, or revoke licenses to the owners of vehicles kept for hire 
therein, and to subject them to such regulations as the interest and 
convenience of the inhabitants thereof, in the opinion of the municipal 
authorities, may require, delegates to the corporation full legislative 
power over such vehicles. Ex parte Dickey (W. Va.) 93. 

3. Under a charter provision empowering a municipal corporation 
to grant, refuse, or revoke licenses to the owners of vehicles kept for 
hire therein, and to subject them to such regulations as the interest 
and convenience of the inhabitants thereof in the opinion of the mu- 
nicipal authoritjes, may require, the corporation has power to prescribe 
the routes sal hours of service of motor vehicles commonly called 
“jitney busses,” carrying passengers along the streets and taking in 
and discharging them in a manner similar to that in which they are 
received and discharged by street cars, and to require from them 
indemnity against injury to persons and property occasioned by the 
operation thereof. Ex parte Dickey (W. Va.) 93. 


MUNICIPAL PLANT. 
Accounting by, see ACCOUNTING, 7, 11. 
P.U.R.1915F. 
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MUNICIPAL PLANT—continued. 
Free service rendered to city, see DISCRIMINATION, 18. 
Improvements to municipal lighting plant ordered, see SERVICE, 24, 
Exemption of municipal water company from provision of statute 
requiring utilities to provide their own meters, see SERVICE, 
71. 


MUSICAL FESTIVAL. 
As a charity or benevolence within the utility act permitting re 
duced rates, see DISCRIMINATION, 29. 


NATURAL GAS. 

Basis of apportionment of taxes assessed against the property of 
plant supplying several communities, see APPORTIONMENT, 2. 

Refusal of company to serve except at flat rate service as discrimi- 
nation, see DISCRIMINATION, 31. 

Rates for, see RaTEs, 22-29. 

Investment in plant of, to be provided for from the earnings of 
the property and from its salvage value at the end of a six 
year period, see RETURN, 11. 


1. Rules relative to the conservation of natural gas were adopted 
by the Oklahoma Commission, and made effective on and after Septem- 
ber 1, 1915. Re Conservation of Natural Gas (Okla.) 994. 

2. In fixing the amount to be allowed to cover leakage and waste 
of natural gas through a distributing system, 30 per cent of the gas de- 
livered was allowed in case of distributing companies marketing annu- 
ally 10,000 cubic feet of gas or less; 25 per cent in case of companiés 
marketing annually more than 10,000 cubic feet, and not exceeding 
20,000 cubic feet, and 20 per cent in case of companies marketing an- 
nually more than 20,000 cubic feet, such percentages being an average 
annual allowance requiring an annual adjustment. Landon v. Lawrence 
(Kan.) 763. 

3. Losses due to leakage and waste through a natural gas distribut- 
ing system should be computed according to a formula based upon the 
length and carrying capacity ‘of the pipes used in the system, and re- 

- duced to some common basis rather than by the percentage method, 
but the latter method may be employed in the absence of more reliable 
data. Landon v. Lawrence (Kan.) 763. 


NEGROES. 
Refusal of operators of jitney busses to carry negroes as discrimi- 
nation, see DISCRIMINATION, 33. 
Separate passenger coaches for, see SERVICE, 35. 


NEW CUSTOMERS. 
See CoNSUMEBS, 


NIGHT. 
Duty of maintaining night station agent in village of 300 in- 
habitants, see SERVICE, 38. 
P.U.R.1915E. 
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NONSUBSORIBERS. 
Discontinuance of water service where consumer habitually fur- 
nishes water to, see SERVICE, 77. 


NONUSER. 
Abandonment of right to reguiate water rates by, see CONSTITU- 
TIONAL Law, 16. 


NOTES. 
See SEcuBITY ISSUES, 


NOTICE. 
Necessity of, before discontinuing service for failure to pay bills, 
see PAYMENT, 22, 25. 
Necessity of notice to consumer before shutting off water supply, 
see SERVICE, 78. 


OBSOLESCENCE. 
As an element of depreciation, see DEPRECIATION, 1. 


OCCUPATION TAX. 
License fee for operation of automobiles as jitney busses, see AUTO- 
MOBILES, 8, 11. 


OCOUPIED TERRITORY. 
Admission of competition to, see MONOPOLY aND COMPETITION, 3-& 


OFFICE EXPENSES. 
Station basis as method of division of central office telephone ex- 
penses, see APPORTIONMENT, 1. 


OFFICERS. 
Different rates of discount to, as discrimination, see DISCRIMI- 
NATION, 19. 
Allowance for value of services rendered by an officer for which 
no salary was paid in estimating the value of the property, 
gee VALUATION, 40. . 


OIL. 
Restricting to proportionate shares amount which producer may 
take from common source, see CONSTITUTIONAL Law, 11. 


1. An individual producer in an oil field where the source of sup- 
ply is common to all has no absolute property in the oil beneath the 
surface until it is raised and reduced to possession and capable of 
being removed or transported at the will of the owner. Ardmore Oil 

. Producers’ Asso. v. W. & F. Oil Co. (Okla.) 156. 

2. The Oklahoma Commission established rules and regulations re- 
stricting the production of oil from a common source of supply on the 
theory that it should be produced and preserved in such a manner as 
not to be wasted, so that the public, the users and consumers, might 
P.U.R.1915E. 
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OIL—continued. 

receive the full benefit therefrom, rather than in such quantities in 
excess of market demands, as would result in the early destruction of 
the oil field, although reducing the price of the oil. Ardmore Oil Pro- 
ducers’ Asso. v. W. & F. Oil Co. (Okla.) 156. 

3. Producers of oil in Oklahoma from a common source of supply, 
who do not produce their percentage of the possible capacity of their 
wells that is necessary to make up the daily market demand, cannot 
prevent other producers from supplying such demand. Ardmore Oil 
Producers’ Asso. v. W. & F. Oil Co. (Okla.) 156. : 

4. Producers of oil in Oklahoma from a common source of supply 
are prohibited from taking more oil than is necessary to supply the 
daily market demand, the taking to be regulated by ascertaining such 
demand and the potential production, and by permitting each operator 
to produce only such a per cent of the possible production of each well 
as is necessary to make up upon the whole the daily market demand, 
the daily production to be the average of a period of thirty days. 
Ardmore Oil Producers’ Asso. v. W. & F. Oil Co. (Okla.) 156. 


OKLAHOMA. 
Rules of Commission for conservation of natural gas, see NATURAL 
Gas, 1. 
Rules of Commission restricting the production of oil from a com- 
mon source of supply, see OIL, 2. 


OLD PATRONS. 
Special telephone rates to, see DISCRIMINATION, 28. 


OPERATING EXPENSES. ‘ 
Exclusion of amortization of bond discount in statement of, see 
ACCOUNTING, 4. 
Consideration of, in fixing rates, see RATES, 13, 14. 
Allowance of, in return, see RETURN, 13-23. 


OPERATION AT A LOSS. 
See Loss. 


OPERATOR. 
Validity of municipal ordinance requiring operators of jitney 
bus to have experience in operation of automobiles in the city, 
see AUTOMOBILES, 7. 


ORDERS. 

Power of the Connecticut Supreme Court of Errors to set aside an 
unreasonable administrative order of the Publie Utilities Com- 
mission, see APPEAL AND REvIEw, 1. 

Order of relative to the number of street railway tracks, the kind 
of rails to be used on a new bridge as an administrative matter, 
see APPEAL AND REVIEW, 2. 

Jurisdiction of Supreme Court of Errors to determine the bounds 
of power of the superior court and the extent of its duties 

P.U.R.1915E. 


1162 INDEX. 


ORDERS—continued. 
in reviewing an order of the Commission, see APPEAL AND 
REVIEW, 3. 

Certiorari as the proper remedy of municipalities to obtain relief 
from an order of the Commission fixing the rates, see CER- 
TIOBARI, 1], 2. 

Requiring local stops of interstate trains as interference with inter- 
state commerce, see COMMERCE, 2, 3. 

Distinction between orders as to safety and as to adequacy of 
service of an interurban railway operated at a loss, see Com- 
MISSIONS, 4. 

Impairment of contract to supply water by order providing for new 
classes of service, see CONSTITUTIONAL Law, 7. 

Orders fixing rates as impairment of obligation of contract to 
supply water at specified rate, see CONSTITUTIONAL Law, 8. 

Reasonableness of order of Commission as a question for the courts, 
see CouRTS. 

Presumption arising from approval of security issues by Commis- 
sion, see EVIDENCE, 7. 

Conclusiveness of findings in another case, see EVIDENCE, 2. 

Fines for violation of orders to operate passenger trains, see FINES 
AND PENALTIES, 2. 

Injunction as proper remedy to restrain enforcement of, see In- 
JUNCTION, 1. 

Reasonableness of, compelling operation of one train each way 
daily over a railroad which is likely to cause a loss to the 
carrier, see SERVICE, 13. 


1. An order made more than twenty days after the final submission 
of the matter for decision on rehearing is not void by virtue of the 
provision of the Public Utility act that the Commission shall “hear 
the matter with all despatch, and shall determine the same within 
twenty days after final submission, and if such determination is not 
made within such time, it may be taken by any party to the rehearing 
that the order involved is affirmed,” as the statute is merely directory 
as to the Commission, in no way going to its jurisdiction, and in so 
far as the parties are concerned simply authorizes them, pending final 
decision, to act without fear of penalty upon the assumption that the 
order is affirmed. Mt. Konocti Light & P. Co. v. Thelen (Cal.) 291. 

2. The Illinois Commission, in approving a reduced schedule of block 
gas rates agreed upon between a city and a gas utility in consideration 
of the dismissal of a complaint against the company as to the reason- 
ableness of existing rates, does not find that such rates are reasonable. 
or commit itself to the propriety of the block system of rates for gas. 
Evanston v. Public Service Co. (Ill.) 309. 


ORDINANCES. 
Regulating operation of jitney busses, see AUTOMOBILES, 5-7, 9, 
13-17. 
As to constitutionality of ordinances regulating automobiles oper- 
ated as jitney busses, see CONSTITUTIONAL Law, 2-4. 
P.U.R.1915E. 
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Franchise ordinance requiring free service to municipality as inter- 
ference with power of Commission to fix rates, see CoNSTI- 
TUTIONAL Law, 5. 

Regulation of particular class of vehicles as discriminatory, see 
MUNICIPALITIES, 1. 

Validity of ordinance regulating telephone rates, see RATES, 2. 

Validity of municipal ordinance requiring interurban cars to stop 
at all corners on signal, see SERVICK, 3. 


OVERHEAD EXPENSES. 
Allowance for, in valuation, see VALUATION, 5, 20. 


OWNERSHIP. 
Of oil, see On, 1. 
Of property of utility not in stockholders, see Postio Utiiriss, 1. 
Of extensions paid for by consumer, see Servicr, 14. 
Of water meters, see SERVICE, 71-76. 


OWNERS OF EQUIPMENT. 
Reduced telephone rates to, see DISCRIMINATION, 24. 


PARTIES. 
Effect of waiver of defense in favor of one party, see Warves, 1. 


PART PERFORMANCE. 
Estoppel by part performance of contract to render free eenvice, 
see DISCRIMINATION, 22. 


PASSENGER SERVICE. 

Stopping of interstate passenger trains at small villages as inter- 
ference with interstate commerce, see COMMERCE, 2, 3. 

Fines for violation of order to operate trains, see FINES AND PENAL- 
TIES, 2. 

Duty of railway operated at a loss to protect and carry passengers 
safely, see SERVICE, 10, 27. 

Separate coaches for white and colored passengers, see SERVICE, 35. 

Stopping of interstate trains when passenger service is inadequate, 
see SERVICE, 36, 37. 


PAYMENT. 
I. In general, 1, 2. 
it. Prepayment, 3—5. 
Ill. Discount for prompt payment, 6, 7. 
Iv. Security and deposit, 819. 
a. In general, 8—13. 
b. Jurisdiction of Commission, 14. 
c. Amount of deposit, 15. 
d. Interest on deposits, 16~18. 
e. Application of deposit, 19. 
Vv. Establishment of credit, 20, 21. 
VI. Discontinuance of service to delinquent consumers, 22-28. 
P.U.R.1915E. 
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I. In general. 


1. A utility has the right to take reasonable protective measures 
to insure payment for future service, although the ordinary tradesman 
may not make similar demands, since the utility is compelled to supply 
its service to all who demand it. Re Water, G. E. & T. Utilities Re- 
quiring Deposits (Cal.) 717. 

2. In determining what rule or regulation of a utility to insure 
payment for future service will be reasonable, consideration must be 
given to the desirability of subjecting the general mass of consumers 
to only such burdens as are reasonably necessary to insure such pay- 
ment. Re Water, G. E. & T. Utilities Requiring Deposits (Cal.) 717. 


Il. Prepayment. 


3. Telephone companies in Washington are permitted to require 
advance payments for services under conditions defined by the Com- 
mission. Re Payment for Teleph. Service (Wash.) 951. 

4. Utilities rendering service at flat rates may demand payment 
in advance for the period at which bills are normally rendered, but 
cannot demand guaranties or deposits for service to be rendered in the 
future. Re Water, G. E. & T. Utilities Requiring Deposits (Cal.) 717. 

5. A rule requiring new telephone farm line subscribers, upon 
the installation of telephones, to pay a year’s rental in advance, and 
for new individual business and residence line subscribers to pay three 
months’ rental in advance, is reasonable. Re Valparaiso Teleph. Co. 
(Neb.) 578. 


Ill. Discount for prompt payment. 


6. A discount of 25 cents per month for prompt payment of bills 
for telephone service was approved by the Illinois Commission rather 
than a discount on the percentage basis, although the latter is regarded 
as more equitable. Re Forest City Teleph. Co. (Ill.) 666. 

7. Permission was granted a telephone company to name a rate in 
its public schedule of 25 cents per month in excess of its regular rates, 
on condition only that if the telephone rates were paid on or before the 
16th day of the current month in which service is rendered, a discount 

of 25 cents should be allowed. Re Webster Teleph. Co. (S. D.) 516. 


IV. Security and deposit. 
a. In general, 


Discrimination in rules requiring security for payment of service, see 
DISCRIMINATION, 35-37. 


8. Equity to both the utility and the consumer demands a recog- 
nition of a reasonable cash deposit as security for the prompt payment 
of the consumer’s bills. Re Western United Gas & Electric Co. (TIll.) 
317. 

P.U.R.1915E. 
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PAYMENT—continued. 

9. The practice of telephone: company of requiring a deposit or 
cancelation fee, or any money, as a condition precedent to service, was 
ordered discontinued as unreasonable and unjust, except as to local 
long-distance calls originating at pay stations. Re Payment for Teleph. 
Service (Wash.) 951. 

10. A water utility cannot refuse service to an applicant, although 
the owner of the property declines to be responsible for payment, where 
the applicant tenders a deposit to guarantee payment of bills for a 
period not less than the customary billing period of the utility and in no 
event less than one month. Public Service Commission v. Water Utili- 
ties (Mont.) 866. 

11. A telephone utility may extend to its patrons the convenience 
of sending telegrams and long-distance telephone messages to the extent 
of such deposits as they may desire to make, or without a deposit. 
Re Water, G. E. & T. Utilities Requiring Deposits (Cal.) 717: 

12. The rules and regulations of a public utility setting forth the 
terms and conditions relating to cash deposita to be made by consumers 
of gas, electricity, and steam heat, adopted for the purpose of securing 
the payment of monthly bills, were approved and the practice of the 
company with reference to such deposits prescribed. Re ee United 
Gas & Electric Co. (Ill.) 317. 

13. Utilities may demand that consumers guarantee future bills by 
a cash deposit where they receive metered service under a credit estab- 
lished other than by a cash deposit and default in payments, provided 
that service shall not be discontinued for failure to make such deposit 
until after the expiration of the time specified in a notice of intention 
to discontinue service. Re Water, G. E. & T. Utilities Requiring De- 
posits (Cal.) 717. ° 


d. Jurisdiction of Commission. 


14. The fact that rules with reference to the requirement of a de- 
posit or other security upon the installation of telephone instruments, 
and with reference to the payment for service in advance, affect rates, 
does not deprive the Commission from acting under chapter 117, § 85, 
of the Washington Laws of 1911, in promulgating rules and regulations 
with reference thereto. Re Payment for Teleph. Service {Wash.) 951. 


c. Amount of depostt. 


15. A maximum cash deposit of $2.50 for domestic or residence 
monthly metered service, or, in the case of larger consumers, a deposit 
not exceeding the average bill for twice the period for which collections 
are made, was held reasonable. Re Water, G. E. & T. Utilities Re- 
quiring Deposits (Cal.) 717. 


d. Interest on deposits. 


16. Utilities were required to pay 6 per cent interest on cash de- 
posits to insure payment for metered service, except where the service 
is discontinued in less than twelve months. Re Water, G. E. & T, 
Utilities Requiring Deposits (Cal.) 17. 

P.U.R.1915E. 
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17. Water utilities requiring certain consumers to make a deposit to 
insure the exercise of ordinary diligence to protect meters must pay 
interest thereon at the rate of 6 per cent per annum. Public Service 
Commission v. Water Utilities (Mont.) 866. 

18. A telephone utility need not pay interest on deposits made by 
patrons to insure payment of telegrams and long-distance telephone 
messages sent through the utility. Re Water, G. E. & T. Utilities 
Requiring Deposits (Cal.) 717. 


e. Application of deposit. 


19. Upon the failure of a consumer who has made a cash deposit, 
to pay a bill for metered service, the utility may apply the deposit in 
eo far as necessary to liquidate the bill, and require that the deposit 
be restored to its original amount, provided that service shall not be 
discontinued until the deposit has been entirely absorbed and after 
the expiration of the time specified in a notice of intention to discon- 
tinue service. Re Water, G. E. & T. Utilities Requiring Deposits (Cal.) 
717. 


V. Establishment of cred#. 


20. Utilities may require an applicant for metered service to estab- 
lish his credit before rendering service; and such credit may be deemed 
established if the consumer owns the premises, or makes a cash deposit, 
or furnishes a guaranty satisfactory to the utility, or has paid all bills 
of the utility promptly for a period of twelve months prior to the estab- 
lishment of the rule. Re Water, G. E. & T. Utilities Requiring De- 
posits (Cal.) 717. 

21. Prompt payment of bills for one year sufficiently establishes a 
consumer’s credit so that a cash deposit to insure metered service should 
be returned at the end of such period. Re Water, G. E. & T. Utilities 
Requiring Deposits (Cal.) 717. 


Vi. Discontinuance of service to delinquent consumers. 


22. A utility cannot discontinue metered service to consumers whose 
credit with the utility has become impaired or exhausted by failure to 
pay bills, unless it gives reasonable notice of intention to discontinue 
if the credit is not re-established. Re Water, G. ~ E. T. Utilities Re- 
quiring Deposits (Cal.) 717. 

23. The California Commission refused to permit water, gas, elec- 
tric, or telephone utilities to discontinue service to consumers by reason 
of nonpayment of bills for service theretofore delivered, since the utili- 
ties can protect themselves by demanding payment or the establishment 
of credit in advance of delivery of service. Re Water, G. E. & T. 
Utilities Requiring Deposits (Cal.) 717. 

24. A water company should not turn off the supply of water for an 
entire street to compel an individual customer on the street to pay his 
water bill. McCammon v. Harkness (Idaho) 558. 

P.U.R.1915E. 
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25. A utility cannot diecontinue unmetered service to consumers 
for failure to make payment in advance as required, unless it gives rea- 
sonable notice of intention to discontinue if payment is not made. Re 
Water, G. E. & T. Utilities Requiring Deposits (Cal.) 717. 


PENALTIES. 
See FINES AND PENALTIES, 


PERISHABLE PRODUCTS. 
Operation of regular trains to meet special requiiements of ship- 
pers of, see DISCRIMINATION, 34; SERVICE, 34. 


PERMISSION. 
Of Commission to operate telephone exchange, see TELEPHONES, 1. 


PERSONAL INJURIES. 
Damages on account of, as operating expense, see RETURN, 21. 
PERSONAL SURETIES. 
Validity of regulation requiring owners of jitney busses to file 
bond of surety company to the exclusion of personal sureties, 
see AUTOMOBILES, 15, 17. 


PHYSICAL CONNECTION. 
Refusal of telephone company to afford, as discrimination, see D1s- 
CRIMINATION, 32. . 
By telephone lines, see SERvIcE, 56-66. 


PLATFORMS. 
Height of station platform, fee Senrvror, 30. 


PLEADING. 

1. The rule that upon the complainant asking for increases in the 
rates of a public service corporation rests the burden of proving the rea- 
sonable necessity therefor, operates in and of itself in behalf of each 
respondent as a plea in denial of the allegations of the complaint. 
Landon v. Lawrence (Kan.) 763. 

2. The Commission will confine its investigation to the matter 
contained in the complaint alleging excessive rates, where the answer, 
averring that the rates were inadequate and requesting the Commis- 
sion to ascertain and fix adequate rates, was not in the form required 
by law to amount to an application to increase rates, and especially 
where few details in the matter of physical and operating data were 
given. Bosshard v. Hussa Bros. Light & Water Co. (Wis.) 584. 

3. A complaint to the Idaho Public Utilities Commission will be 
dismissed where it is not verified as required by their rules and regula- 
tions. Wiseman v. Rupert Electric Co. (Idaho) 901. 


POLICE POWER. 
Power of Public Service Commission to change contract rates in 
exercise of, see CONSTITUTIONAL Law, 8. 
Regulation of rates as exercise of, see CONSTITUTIONAL Law, 16. 
P.U.R.1915E. 
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POLICY. 
Of Illinois Commission to granting of certificate of convenience 
to another company to correct inadequate service by existing 
company, see MONOPOLY AND COMPETITION, 4. 


POWERS. 
Of Commission, see Commissions, I. 
Delegation of powers by legislature, see CoNSTITUTIONAL Law, 
12-15. 


PREPAYMENT. 
Right to require prepayment for service, see PAYMENT, 3-5. 


PRESUMPTIONS. 
See EvipENOE, 3-7. 


PRIVATE PLANT. 
Jurisdiction of Commission over, where merged with public plant, 
see RATES, 7. 


PROFITS. 
See RETURN. 


PROMPT PAYMENT. 
Discount for, see PAYMENT, 6, 7. 
Right of consumer te return of deposit after making prompt pay- 
ment of bills for period of one year, see PAYMENT, 21. 





PROPERTY NOT IN USE. . 
Valuation of, see VALUATION, 22-27. 


PROPERTY NOT OWNED BY UTILITY. 
Valuation of, see VALUATION, 38. 


PROPORTION. 
Of stock to bonds, see Security ISSuEs, 24. 


PROSPECTIVE BENEFIT. 
Consideration of prospective benefit and use of bridge in deter- 
mining the equitable portion which a street railway company 
is required to pay, see APPORTIONMENT, 10. 


PUBLIC PLANT. 
Jurisdiction of the Commission over private plant merged with, 
see RATES, 7. 


PUBLIC UTILITIES. 
I. In general, 1. 
I. What are, 2—4. 


P.U.R.1915E. 
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PUBLIC UTILITIES—continued. 
I. In gonerat, 


See also AUTOMOBILES; BripGes; ELEcTRICITY; Ferries; Gas; Heat- 
ING; INTERUBBAN RAILWAY; JITNEYS; MUNICIPAL PLANT; NATURAL 
Gas; O1L; RamroaDs; STREET RaILWAys; TaxICaBs; TELEGRAPHS; 
TELEPHONES; WAREHOUSES; WATER. 

See also ACCOUNTING; APPORTIONMENT; CERTIFICATE OF CONVENIENCE 
AND NECESSITY; CONSOLIDATION, MERGER AND SALE; DEPRECIATION ; 
DISCRIMINATION ; INTERCORPORATE RELATIONS; MONOPOLY AND CoM- 
PETITION; PAYMENT; Rates; RETURN; Security Issues; SERVICE; 
VALUATION. 

Right of telephone company to permit use of property by other utili- 
ties, see LICENSES, 1. 

Loases in one department not to be made up by special charges in an- 
other, see Rates, § 3. 


1. A telephone company is an entity separate and distinct from 
its stockholders, and franchise rights, physical property, and the like 
belong not to the stockholders as such, or to them as individuals, but 
to the corporation. Knott v. Southwestern Teleg. & Teleph. Co. ( Mo.) 
963. 


IT. What are. 


2. A corporation authorized to construct 2 miles of railroad from 
a quarry to a connection with a belt-line railroad in a city, and used 
for the purpose of carrying passengers to a ferry, but chiefly to carry 
shipments of rock from the quarry bunkers, is a public utility within 
the jurisdiction of the California Commission. Re Castro Point R. & 
Terminal Co. (Cal.) 632. 

3. Telegraph companies which buy from the New York Stock Ex- 
change the right to furnish stock quotations by ticker service or 
otherwise at retail to subscribers in a city, which service cannot be 
furnished without the special privilege of using the public ways for the 
lines and cables essential therefor are engaged in furnishing and ren- 
_ dering a service for public use, and are subject to the jurisdiction of 
the Public Service Commission under § 2, chap. 784, of the Massa- 
chusetts Acts of 1913. Stock Ticker Case (Mass.) 1068. 

4. A person supplying water to buildings under an agreement to 
furnish a water supply “for all the buildings, in number about 100” 
contemplated to be erected, which does not restrict him to supply only 
those buildings, is engaged in a public service, so that a Public Service 
Commission may regulate the rates, although a plant is constructed for 
the purpose of supplying only 100 buildings. Yeatman v. Towers 
(Md.) 811. 


PUMPING PLANT. 
Allowance for abandoned pumping plant used as material yard, 
in valuation, see VALUATION, 23. 
P.U.R.1915F. 74 





1170 INDEX. 


RAILROADS. 

Right of terminal railroad to have joint rates with connecting rail- 
roads, see CARRIERS, 1. 

Long and short haul, see DrsceIMINaTION, 6, 10. 

Reduced rates for charity or benevolent purposes, see Discrmna- 
NATION, 29. 

Operation of regular freight service to meet the special require- 
ments of shippers of perishable farm products, see Discrimi- 
NATION, 34. 

Burden of proof that securities issued without approval of Com- 
mission were exempt from its control, see Evienog, 11. 

Injunction as proper remedy to restrain enforcement of orders 
requiring operation of trains, see IysuNcrTion, 1. 

Corporation authorized to construct short railroad from quarry to 
connect with city belt-line as a public utility, see Pustio 
UTILITIES, 2. 

Rates for switching, see Rares, 30. 

Security issues, see Security Issusgs, 3, 4, 7, 8, 9, 13, 15, 16. 

Service by, see SERVICE, 11, 12, 33-39, 

RAILROAD SWITCHING. 

Rates for, see Rates, 30. 


RAILS. 
Interference by court of order of Commission relative to the kind 
of rails to be used on a bridge used jointly by a city and a 
street railway company, see APPEAL AND REVIEW, 2. 


RATES. 
I. In general, 1—8. 
II. Jurisdiction, powers, and functions of Commission, 4—7. 
III. Reasonableness; factors to be considered, 8—14. 
a. In general, 8—11. 
b. Comparison of rates, 12. 
c. Coat of service, 13, 14. 
IV. Discrimination. 
V. Rates of particular utilities, 15—52. 
a. Electricity, 15-20. 
1. In general, 15-17. 
2. Kinds of service, 18, 19. 
&. Reasonableness of particular rates, 20. 
Db. Gas, 21. 
c. Natural gas, 22—29. 
1. In general, 22-24. 
2. Kinds of service, 25—27. 
3. Minimum charge, 28, 29. 
d. Ratlroads, 30. : 
e. Steam heating, 31. 
P.U.R.1915E. 
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RATES—continued. 
{. Street ratlway, 32, 338. 
g-. Telephones, 34-40. 
1. In general, 34-37. 
2. Business or residence rates, 88. 
8. Reasonableness of particular rates, 89, 40. 
h. Water, 41-52. 
1. In general, 41, 42. 
2. Minimum charge—meter rental, 43, 44. 
&. Flat or meter rates, 45—48. 
4. Fire protection service, 49, 50. 
&. Reasonableness of particular rates, 51, 52. 


I. In general. 


Certiorari as proper remedy for municipalities to obtain relief from an 
order fixing rates, see CERTIORARI, 1, 2. 

Presumption of authority to abrogate contract for free service, see 
EVIDENCE, 5. 

Power of legislature to prescribe the rates of carrying vehicles upon 
highways or to delegate such power to municipalities, see LeaisLa- 
TURE, 1. 

Payment of, by consumers, see PAYMENT. 


1. A stipulation in a municipal franchise limiting the price to be 
charged for gas furnished to private consumers is invalid in the ab- 
gence of express authority empowering the municipality to regulate 
rates. Re Douglas Gas Corp. (Ariz.) 1063. 

2. The Missouri Commission, in fixing telephone rates in a city, 
will disregard an ordinance purporting to regulate such rates passed 
prior to the statute authorizing cities to regulate rates, and will not 
determine the effect of the failure of the mayor to sign the ordinance. 
Re Southwestern Teleg. & Teleph. Co. (Mo.) 1087. 

8. Losses or lack of profits from the railway and municipal light- 
ing departments of a utility cannot be recouped, under independent and 
separate rates, at the expense of light and power patrons. Re Macon 
R. & Light Co. (Ga.) 648. 


Il. Jurisdiction, powers, and functions of Commission. 


Power of Commission to repeal or to declare unconstitutional a statute 
forbidding discrimination in telephone rates, see Commissions, 6. 

Franchise ordinance requiring free service to city as interference with 
power of Commission to fix rates, see CONSTITUTIONAL Law, 5. 

Effect of restriction in rates in franchise upon the right of the Commis- 
sion to regulate, see CoNSTITUTIONAL Law, 10. 

Delegation of powers to Commission to regulate, see CONSTITUTIONAL 
Law, 12, 165. 


4. The Indiana Public Service Commission has power to regulate the 
rates of a public utility that has surrendered its franchise, containing a 
fixed rate to be charged for services rendered, and has accepted in lieu 
P.U.R.1915E. 
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RATES—continued. 
thereof an indeterminate permit to operate its plant. Re Peru Heat- 
ing Co. (Ind.) 502. 

5. The New York Commission is without power to permit a rail- 
road company authorized by statute to charge a maximum fare of 3 
cents per mile and charging a maximum fare of more than 2 cents per 
mile to increase its mileage books rates from 2 cents per mile to $ cents 
per mile, although its return from passenger service may be inadequate, 
since § 60 of ‘the railroad law, commonly known as the mileage book 
law, which absolutely prohibits the company from charging more than 
2 cents per mile for such books, is not in conflict with the public service 
law, and is not, expressly or by implication, repealed by it. Re Ulster 
& D. R. Co. (N. Y¥.) 126. 

6. A Public Service Commission has jurisdiction to fix water rates, 
irrespective of whether the supply is furnished by a corporation or an 
individual, under Md. Code Pub. Civ. Laws, article 23, §§ 413 and 415, 
extending the jurisdiction of the Commission over all water companies, 
and declaring that the term “water company” includes a corporation and 
@ person. Yeatman v. Towers (Md.) 811. 

7. Upon the merger of a small water plant engaged in a private 
service with large corporations engaged in a public service, the public 
character of the service extends to the entire plant, so that a Public 
Service Commission may regulate the rates of the former private service. 
Yeatman v. Towers (Md.) 811. 


III. Reasonableness; factors to be considered. 


a. In general. 


Presumption as to reasonableness of voluntary rates, see EVIDENCE, 3. 

Presumption as to reasonableness of rates influenced by competitive 
conditions, see EVIDENCE, 4. 

Burden of proof upon application to increase rates, see EVIDENCE, 8. 

Burden of proof of inability to pay increase of water rates, see EvI- 
DENCE, 10. 

Normal earning power as basis for adjusting, see RETURN, 12. 


8. The existence of a large floating indebtedness incurred without 
regulation by a street railway company, applying for authority to in- 
crease its fares, makes it essential to scrutinize its capital expenditures 
with great care, even though all outstanding stocks and bonds were 
issued under public supervision. Re Blue Hill Street R. Co. (Mass.) 
370. : 

9. In determining the reasonableness of ferry rates, the fact that 
a large part of the patronage is due to the fact that liquor is sold in 
one county, and not sold in another, and that the entire state is soon 
to become dry, should not be taken into consideration, but the determi- 
nation of the Commission should be based upon present operating con- 
ditions. Twin Falls Commercial Club v. Great Shoshone & T. F. 
Water Power Co. (Idaho) 660. 

10. In considering an application of.a natural gas company for an 
increase in its rates, the California Commission should give due con- 
P.U.R.1915E. 
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sideration to the fact that such rates were voluntarily established, and 
that, apparently relying upon the company’s ability to grant and will- 
ingness to continue such rate, a relatively large number of patrons have 
purchased appliances and made other material expenditures incidental 
to obtaining such gas service. Re Southern Counties Gas Co. (Cal.) 
197. 

11. The reasonableness of rates cannot be entirely determined from 
earnings following an increase of rates, occasioning some degree of 
dissatisfaction among patrons, and under depressed business condi- 
tions. Re Macon Railway & Light Co. (Ga.) 648. 


b. Comparison of rates. 


12. In determining the reasonableness of a schedule of ferry rates, 
comparison with the rates charged by other ferry companies is of little 
or no value where the conditions and the circumstances under which 
they are operated are different. Twin Falls Commercial Club v. Great 
Shoshone & T. F. Water Power Co. (Idaho) 660. 


c. Cost of service. 


13. The Wisconsin Commission, in making a preliminary analysis in 
a rate case, takes into account every possible detail without regard to 
the ultimate schedule to be determined, the aim being the determination 
of the true cost of operation. Re Light & Water Commission (Wis.) 
539. 

14. The reported cost for generating electricity is acceptable for 
the purpose of determining the reasonableness of the rates charged 
therefor, where it appears to be less than the average cost of similar 
plants. Bosshard v. Hussa Bros. Light & Water Co. (Wis.) 584. 


IV. Discrimination. 


For discrimination in rates, see DISCRIMINATION, 1. 


V. Rates of particular utilities, 
a. Electrictty. ‘ 
1. In general. 


15. The Commission in passing on a proposed rate increase by an 
electric utility will not accept as conclusive or binding on it the con- 
tract price paid for current furnished by another utility owned by sub- 
stantially the same interests, particularly where the utility is the larg: 
est customer and is charged higher prices than other customers. Re 
Macon R. & Light Co. (Ga.) 648. 

16. The Illinois Commission authorized a distributing utility to 
change its rates for water and electricity furnished to its consumers 
in a village virtually a suburb of a Wisconsin city, by putting into 
effect the rates established by the Wisconsin Commission for the gener- 
P.U.R.1915E. 
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ating and producing utility located in that city. Re South Beloit 
Water, Gas & Electric Co, (Ill.) 327. 

17. A meter rental charge of 25 cents a month in addition to the 
regular charge for electricity furnished was ordered discontinued and 
a minimum bill to cover the consumer cost was. substituted therefor 
by the Commission upon the ground that public utilities are required 
to furnish such equipment; the interest on this investment being covy- 
ered by the general return on the investment allowed, a minimum bill 
being allowable to protect the utility from an inadequate remuner- 
ation from the small consumer. Bosshard v. Hussa Bros. Light & Water 
Co. (Wis.) 584. 


2. Kinds of service. 


18. Testing lamps used for testing coils and also for the illumina- 
tion of a machine in which the coils are wound, the current for which 
is supplied by the motor generator set, need not be classed as lighting. 
Bell Electric Motor Co. v. Public Service Electric Co. (N. J.) 248. 

19. Service for an electric sign and for ordinary factory illumina- 
tion, whether furnished directly from the mains of an electric company 
or through the medium of a motor generator set, should be charged 
for in accordance with the regular lighting schedule. Bell Electric 
Motor Co. v. Public Service Electric Co. (N. J.) 248. 


3. Reasonableness of particular rates. 


20. A rate of $27 a year for each electric street lamp was reduced 
to $22 where it appeared that the prevailing rate for the same quan- 
tity of service in other places was lower. Bosshard v. Hussa Bros. 
Light & Water Co. (Wis.) 584. 


bo. Gas. 


Order approving reduced schedule of block gas rates without consider- 
ing propriety of block system, see ORDERS, 2. 


21. A minimum monthly charge of 75 cents for small consumers of 
gas was authorized by the Commission notwithstanding a municipal 
franchise provided that a uniform charge for gas not to exceed $1.50 
per thousand feet should be made and that a minimum charge of 75 
cents may bring about a different rate to small consumers, it appearing 
that municipal corporations were not authorized to regulate rates of 
public service corporations. Re Douglas Gas Corp. (Okla.) 1063. 


©. Natural gas. 
1. In general, 


22. Rates to consumers of natural gas should, if possible, be fixed 
s0 as to provide for the company the amount of revenue reasonably 
necessary to meet its needs, but should not be so high as to discourage 
or diminish the use of natural gas as a fuel. Landon v. Lawrence 
(Kan.) 763. 

P.U.R.1915F 
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23. Rates established by the Kansas Commission to be paid a pro- 
ducing natural gas company were predicated on the maintenance of the 
quality of gas supplied at substantially the same standard therctofore 
maintained by the company, since a rate fixed for gas of a certain 
quality might be too high if the standard were materially reduced. 
Landon v. Lawrence (Kan.) 763. 

24. Rates voluntarily established, upon a ‘Gisige from an artificial 
to a natural gas service, by a gas company serving several communi- 
ties, will not, after only eleven months’ operation, be increased by the 
Commission in one particular community upon the showing that for 
such a period the rates as applicable to that locality may not have 
yielded the anticipated revenue. Re Southern Counties Gas Co. (Cal.) 
197. 


2. Kinds of service 


25. Gas used for industrial fuel may be supplied at a lower rate 
than that charged for gas used for other purposes, where delivered at a 
time when the minimum load is being carried, when it can be trans- 
ported without interference with other business, and when the carrying 
system would otherwise be partly idle, time and condition of delivery 
furnishing a sound and proper basis for classification of the service. 
Landon v. Lawrence (Kan.) 763. 

26. A higher rate cannot be charged for natural gas used in the 
operation of gas engines merely on the theory of the value of the serv- 
ice to the consumer. Landon v. Lawrence (Kan.) 763. 

27. A higher rate should not be charged for natural gas used for 
cooking and lighting than that used for other purposes on the theory 
that it is worth proportionately very much more per unit for cooking 
and lighting purposes than for heating, since the value of the service to 
the consumer, taking into consideration the use to which it is applied, 
is not a proper basis of rate making. Landon v. Lawrence ( Kan.) 
763. 


3. Minimum charge. 


e 


28. An equitable minimum monthly charge should be provided for 
in fixing a natural gas rate schedule on the ground of the company’s 
preparedness and readiness to serve. Landon v. Lawrence (Kan.) 763. 

29. A uniform minimum monthly charge of 50 cents was fixed as the 
amount which should be paid throughout the territory served by natural 
gas companies, and collections on account of such charge were ordered 
retained in full by the distributing companies. Landon v. Lawrence 
(Kan.) 763. 


a. Railroads. 


Right of terminal railroads to have joint rates with other railroads 
with which it connects, see Carriers, 1. 


80. Railroad companies furnishing empty cars to be loaded were au- 
P.U.R.1915E. 
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thorized to make an extra switching charge of $3 per car for such serv- 
ice between points within their switching limits in cities or at terminals, 
where they receive no freight revenue in such districts for the car other 
than a switching charge, provided that lower switching or intra-city or 
intra-terminal rates, or rates for furnishing cars, are not advanced. 
Railroad Commission v. Railroads (La.) 33. 


e. Steam heating. 


31. A meter rate for steam heat, bascd on the amount of steam 
condensed in the consumer’s premises as measured by the water of 
condensation, is more just to both the consumer and the utility than a 
flat rate, based on the amount of radiation installed, which leads to 
excessive use and waste of steam. Re De Kalb-Sycamore Electric Co. 
(Ill.) 904. 


{. Street railway. 


32. Two street railway companies operating within a city were 
ordered to establish a joint fare of 5 cents for the transportation of 
passengers within the city limits, by giving and honoring free transfers, 
upon a finding by the Commission of a public need for free transfers, 
and that such requirement would not unduly reduce the earnings of 
the companies as to be unjust to them or as to be against the public 
interest. Green Bay v. Bay Shore Street R. Co. (Wis.) 619. 

33. A street railway company was not justified in charging for 
transfers where the total length of ride secured by the privilege was no 
longer than the ride secured by the payment of a single fare upon other 
parts of the system where cars are routed through. Re Norfolk & B. 
Street R. Co. (Mass.) 411. 


g. Telephones. 
1d. In general. 


Apportionment of value between city and rural lines in determining 
reasonableness of telephone rates, see APPORTIONMENT, 6. 

Statute forbidding discrimination in telephone rates as impairing obli- 
gation of contract guarantying free service to stockholders, see 
CONSTITUTIONAL Law, 6. 


34. It is unfair to attempt any comparison between rates charged 
by a company furnishing telephone service upon a commercial basis 
and including presumably a reasonable allowance for interest on capital 
invested and for depreciation of the property, and the minimum an- 
nual cash disbursement at which farmers can secure grounded line tele- 
phone service with an excessive number of subscribers on the line, and 
with no allowance made for depreciation or interest or for the labor 
required to keep up the line. Re Grange Hall Farmers’ Teleph. Co. 
(Wis.) 594. 

35. A telephone company was authorized to make a slight increase 
in tts single rate for all classes of service, by charging more for the/ 
P.U.R.1915E. 
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higher class of service furnished on one and two party lines than on 
multiparty rural lines, although the difference in cost of furnishing the 
various classes of service was not large, it appearing that the revenue 
under the old rate was slightly less than the full amount required, 
that the operating expenses were normal and the investment conserva- 
tive. Re Prospect, G. & B. B. Teleph. Co. (Wis.) 367. 

36. A telephone company was allowed to put into effect a new 
echedule of increased rates necessitated by the reconstruction of its 
telephone property to replace an obsolete grounded line magneto service, 
no objection having been made to the new schedule. Re Gillespie Home 
Teleph. Co. (Ill.) 214. 

37. A telephone company was authorized to reduce its rates to meet 
the lower rates of a competitor, where it did not appear that the 
proposed rates were within the operation of § 15 of the telephone act, 
which provides that no rates shall be allowed which are inadequate and 
which naturally tend to destroy competition. Re Northwestern Teleph. 
Exch. Co. (Minn.) 694. 


2. Business or residence rates. 


38. A telephone company may charge a higher rate to business sub- 
scribers than to ordinary subscribers. Re Monroe Independent Teleph. 
Co. (Neb.) 6&7. 


8. Reasonableness of particular rates. 


39. A telephone company was authorized to increase switching 
charges for rural telephone companies connecting with its switchboard 
from $3 a year to $4.50 a year. Re Southern Michigan Teleph. Co. 
(Mich.) 41. 

40. A toll charge at the rate of 10 cents for the first 12 miles or 
fraction thereof, and 5 cents for each additional 8 miles or fraction 
thereof for all messages going to or through two or more exchanges, 
and a charge of 5 cents to nonsubscribers for calls within any exchange 
limit, is in accordance with the practice of telephone companies in 
Michigan, and is reasonable and warranted, in view of an investment 
in toll lines of $291,320.09, and in view of the fact that a deficit from 
existing rates is not covered by proposed increases in rentals asked for. 
Re Southern Michigan Teleph. Co. (Mich.) 41. 


h. Water. 
1. In general. 


Right of water company to make increase in rates to conform to 
its authorized charges in another city, to secure uniformity in 
accounting, see ACCOUNTING, 3. 

Impairment of contract to supply water by order providing for new 
classes of service or changing rate, see CONSTITUTIONAL Law, 7, 8. 


41. Objection that a water company received all the revenue from 
the sale of water although the village owned the mains and a part of 
P.U.R.1915E. 
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the pumps was dismissed as being without merit, where it appeared 
that the water company was entitled to the use of the mains by vir- 
tue of a contract providing water for fire protection in consideration 
of an annual amount and the use of the water mains of the village 
for commercial purposes, and that the annual coset to the village for 
fire protection, taking into consideration the amount paid plus the 
annual fixed charges upon its investment in the distributing system, 
was reasonable, and that the rate charged for commercial service was 
likewise reasonable. Bosshard v. Hussa Bros. Light & Water Co. 
(Wis.) 584. 
42. A consumer of water at flat rates who installs additional taps 
without the consent of the utility is liable to pay at the regular rate 
provided for the additional service. Public Service Commission v. 
Water Utilities (Mont.) 866. 


2. Minimum charge—meter rental. 


43. The minimum rate for water under a meter rate schedule was 
graduated according to the size of the meter, limiting the amount of 
water to be used under the minimum to the same amount for each size 
of meter. Re Light & Water Commission (Wis.) 539. 

44, A utility may make a reasonable minimum charge for water 
based on the size of the meter and consumption of water, to protect 
itself from loss if no water is consumed, but it cannot make such 
charge in the form of rental for the meter. Public Service Commiesion 
v. Water Utilities (Mont.) 866. 


&. Flat or meter rates. 


45. A municipal water utility was authorized to install meters upon 
the premises of such consumers as it might see fit, and to charge ac- 
cording to a tentative meter-rate schedule established by the Commis- 
sion, although the plant and other records and data did not furnish 
sufficient information for proper rate making, where it was claimed that 
flat rates to some consumers were inequitable or inadequate, and that 
the use of such rates had been abused; and where it appeared necessary 
that there should be an early decision, and that a tentative schedule 
should be established until proper records were kept and more accurate 
data would be available. Re Light & Water Commission (Wis.) 539. 

46. A flat rate for the sale of water is objectionable as permitting 
waste or reckless and unnecessary use by the consumer. Re Light 
& Water Commission (Wis.) 539. 

47. A water company may substitute a meter rate, based upon the 
cost of service, for a flat rate for water supplied to its consumers, when 
it appears that an inadequate supply will be thus augmented and that 
such method of charge is for the best interests of the consumer and 
the public. Re Central Hlinois Public Service Co. (Ill.) 671. 

48, A water company, on being permitted to change its charge for 
water supplied from a flat rate to a meter rate, was authorized to 
change the rates on file with the Commission on condition that no con- 
P.U.R.1916E. 
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sumer should be required to pay a larger bill than would be due for a 
greater consumption. Re Central Illinois Public Service Co. (Ill.) 671. 


4. Fire protection service. 


49. The rates of a water company for fire hydrant service supplied 
to a city can, in no event, be more than the reasonable value of the 
service to the city, irrespective of the investment return and cost to the 
company; and the rates applicable to a large city for such service will 
not be established for a small city where the quality of the service is 
not the same. Re San Jose Water Co. (Cal.) 706. 

50. A charge of $1,392 per year for water furnished by a munici- 
pal waterworks for fire protection to a city of 1,500 inhabitants was 
held not unreasonable. Re Light & Water Commission (Wis.) 539. 


&. Reasonableness of particular rates. 


51. The sum of $1 per quarter was held to be a proper charge for each 
additional consumer of water on the same meter. Re Light & Water 
Commission (Wis.) 539. 

52. A maximum charge of $1 for turning on water that has been shut 
off because of nonpayment of bills was held reasonable. Public Serv- 
ice Commission v. Water Utilities (Mont.) 866. 


READINESS TO SERVE. 
Minimum charge to provide for, see Ratss, 28. 


REAL ESTATE. . 
Test for determining value of land on which plant is located in 
valuation proceedings, see VALUATION, 28. 


REASONABLENESS. 

Of order of Commission as question for the courts, see Courts. 

Presumption of reasonableness of rates influenced by competitive 
conditions, see EVIDENCE, 4. 

Burden of proof as to unreasonableness of rates on application to 
increase rates, see EVIDENCE, 8. 

Burden of proof of reasonableness of request for extension of serv- 
ice, see EVIDENCE, 9. 

Of rates, see Rares, 8-13, 20, 39, 40, 51, 62, 

Of return, see RETURN, 


RECORDS. 
See also ACCOUNTING. 
Presumption arising from absence of records of cost of construc- 
tion, see EVIDENCE, 6. 


RECOUPMENT. 
Of losses from separate departments of a utility, see Rates, 3. 


P.U.R.1915E. 
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REDUCED RATES. 
See DISCRIMINATION, 11-28. 


REFUNDING SECURITIES. 
Security issues for, see SxcuniTy Issuxs, 17-19. 
REHEARING. 
Jurisdiction and authority of Commission on, see COMMISSIONS, 2. 
Sufficiency of hearing on rehearing before Commission, see Com- 
MISSIONS, 3. 
Time for making orders on, see OrpDERs, 1. 


REMANDING. 
When remand unnecessary on reversing judgment dismissing cer- 
tiorari to review order of Commission, see APPEAL AND RE- 
VIEw, 4. 
Case to Commission to certify findings of fact, see APPEAL AND 
REvirw, 5. 


REMEDIES. 
See CERTIORARI; INJUNCTION, 


RENTAL. 
Making allowance for, to subscribers owning their own telephones 
in estimating operating expenses, see RETURN, 14. 


REPAIRS. ; 
Apportionment of cost of repairs to bridge between a city and a 
street railway company using it, see APPORTIONMENT, 15. 


REPEAL. ; 
Power of Commission to repeal statute forbidding discrimination 
in telephone rates, see COMMISSIONS, 6. 


REPRODUCTION COST. 
As basis for valuation, see VALUATION. 1. 


RESERVE FUND. 
Amount expended from surplus earnings for additions and improve- 
_ Inents as equivalent to depreciation reserve fund, see DEpre- 
CIATION, 3. 
Amount necessary for, see DEPRECIATION, 4. 


RESIDENCE RATES. 
For telephones as discrimination, see DISCRIMINATION, 5. 
Payment, see PAYMENT, 5. 
Right of telephone company to charge higher rates for business 
subscribers, see RATES, 38. 
P.U.R.1915E. 
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RESTORING SERVICE. 
Reasonableness of charge for, to delinquent consumers, see Rates, 
52. 


RESTRAINT OF TRADE. 
Jurisdiction of Colorado Public Utilities Commission over pectin 
alleging, see Comassrons, 5. 


RETAIL ELECTRIC COMPANY. 
Conditions imposed on authorized merger with wholesale electric 
company, see CONSOLIDATION, MERGER, AND SA.z, 1. 


RETURN. 
I. In general, 1-7. 
iI. Factors to be considered, 8~12. 
iil. Operating expenses, 13-28, 
a. In general, 13-18. 
b. Salaries, 19. 
oc. Injuries and damages, 20, 21.. 
d. Bad accounts, 22. 
e. Insurance, 23. 
IV. Reasonableness of particular amounts, 24—39. 
a. Electricity, 24, 26. 
b. Ferries, 26, 27. 
ec. Street railways, 28, 29. 
d. Telephones, 30—36. 
e. Toll bridges, 3%. 
{. Water, 38, 39. 


I. In general. 


1. Although the return from the increased sales of natural gas 
for industrial purposes may be less than the cost of the gas plus ordi- 
nary losses, such sales may reduce the cost of service, provided they use 
only gas that would otherwise go to waste due to inability to dispose of 
the gas supply which the company is required to purchase in accordance 
with the contractual minimum. Re Southern Counties Gas Co. (Cal.) 
197. 

2. A telephone company was directed to provide for additions and 
betterments to its property in the future out of new capital secured 
through the sale of stock, rather than out of earnings at the expense 
of the service and the proper maintenance of property already in exist- 
ence. Re Monroe Independent Teleph. Co. (Neb.) 57. 

8. Proposed increases in the rates of a telephone company cannot 
be said to be unreasonable where they produce a revenue hardly sufficient 
to cover a deficit under existing rates, and are not higher than rates in 
other parts of the state where like quality of equipment is used and 
service given. Re Southern Michigan Teleph. Co. (Mich.) 41. 

4. It does not necessarily follow that because the business of a 
public service corporation cannot be conducted at a loss as a whole, 
that investments to serve any consumer, or group of consumers, should 
P.U.R.1915E. 


1182 INDEX. 
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show the same percentage of profit. Re San Jose Water Co. (Cal.) 
706. 

5. The rental value of a dwelling necessary for the accommoda- 
tion of the gateman or toll master of a toll bridge, and occupied for 
the owner of the bridge, should be considered as part of the bridge 
income, the value of the house having been allowed as part of the 
value of the bridge property. Gates v. Bridgeport Toll Bridge Ca, 
(Wis.) 602. 

6. A street car company was held entitled to have an amount re- 
ceived from insurance and salvage of a street car barn and rolling stock, 
and from a sale of the remainder of the cars, that was not reinvested in 
permanent property but was used in reconstruction work, liquidated 
from earnings, and to receive interest from it to the extent it remains 
unliquidated, and to treat it as an operating deficit, where the recon- 
struction was necessary, even though the amount could not be regarded 
as part of the capital invested in determining the basis of a fair re 
turn. Re Blue Hill Street R. Co. (Mass.) 370. 

7. A public service corporation was held entitled to have the amount 
of discount on the sale of bonds amortized from earnings during their 
life, and to receive interest upon floating indebtedness incurred to sup- 
ply the deficiency in capital caused by the discount, until the impair- 
ment is made good from earnings, although the amount could not be 
considered ag part of the capital invested in determining the basis of 
a fair return. Re Blue Hill Street R. Co. (Mass.) 370. 


II. Factors to be considered. 


8. In determining the revenue to which a street railroad ia entitled, 
allowance was made for an amount equal to a fair return upon the capi- 
tal honestly and prudently invested, without deducting the accrued de- 
preciation, where failure to make due provision for depreciation was not 
attributable to mismanagement and no dividends had been paid. Re 
Blue Hill Street R. Co. (Mass.) 376. 

9. In determining the revenue to which a street railway eompany 
is entitled, allowance was made for an amount equal to a fair return 
upon the capital honestly and prudently invested, without deducting 
the accrued depreciation, where failure to make due provision for de- 
preciation was not due to payment of unwarranted dividends or other- 
wise attributable to mismanagement. Re Norfolk & B. Street R. Co. 
(Mags.) 411. 

10. Rates paid on the amount invested by a telephone company pre- 
vious to a merger have no bearing or relation to the rates to be charged 
in the future, which must in all fairness be based on the necessary in- 
vestment now and in the future in use for the purpose of furnishing 
the quality and quantity of service demanded by the subscribers. Re 
Southern Michigan Teleph. Co. (Mich.) 41. 

11. In determining the amount of revenue necessary for natural gas 
companies in a rate-making proceeding, the Kansas Commission con- 
sidered that the actual bona fide investment in the company’s property 
should be protected, and that the payment of the indebtedness should, 
P.U.R.LDISE. 
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if reasonably possible, be provided for from the se tieus of the prop- 
erty and from its salvage value at the end of a six-year period, it be- 
ing possible to make only a rude approximation of the amortization 
’ period on account of the speculative character of the business. Landon 
v. Lawrence (Kan.) 763. 

12. The normal earning power of a public service corporation, so far 
as it can be ascertained, should in general be the controlling basis in 
adjusting rates. Re Norfolk & B. Street R. Co. (Mass.) 411. 


EI: Operating expenses. 
a. In general. 


13. An amount received from insurance and salvage of a street car 
barn and rolling stock, and from a sale of the remainder of the cars, 
that is not reinvested in permanent property, but is used in reconstruct- 
ing roadbed and track, is an expense properly chargeable against opera- 
tion, and cannot be regarded as part of the capital invested in determin- 
ing the basis of a fair return. Re Blue Hill Street R. Co. (Mass.) 370. 

14. In determining the amount necessary for operating expenses for: 
a telephone company, an allowance of an annual rental of $1.60 per 
year to subscribers owning their own telephones was made, as pro- 
vided by Conference Ruling No. 15 of the Illinois Commission. Re 
Colchester Farmers’ Teleph. Co. (III.) 23. 

15. Rates for natural gas should be fixed so as to provide a reason- 
able margin of return for unexpected outlays liable to occur in conduct- 
ing so hazardous an enterprise, and, since the public is vitally interested 
in the continuation of the service, no unreasonable restriction should 
hamper the companies in reaching a new source of supply and serving 
the public as long and as well as practicable. Landon v. Lawrence 
(Kan.) 763. 

16. The cost to a utility of making an initial service installation is 
a proper capital account charge, and therefore should not be consid- 
ered as an operating charge or as in any manner assessable against 
the individual consumer. Re Water, G. E. & T. Utilities Requiring 
Deposits (Cal.) 717. 

17. The amount of an annual per cent of gross income of a telephone 
company, paid to another company as a license charge for transmit- 
ters, receivers, and induction coils, will not be allowed as an operating 
expense in computing the return, where the value of the instruments 
has been taken into account in arriving at the present fair value of 
the plant. Re Southwestern Teleg. & Teleph. Co. (Mo.) 1087. 

18. An extraordinary expense which will not again be incurred by 
an electric utility in the dismantling of primary lines of the company 
supplying it with current and transferring the current distribution to 
the primary lines of the utility will not be considered in determining 
its earnings for rate-making purposes,—assuming it to be a proper 
charge to operating expenses. Re Macon R. & Light Co. (Ga.) 6-48. 
P.U.R.I915E. 
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dD. Salartea. 


19. An amount paid to the general manager of a street railway 
company as adjustment of back salary was not considered in determin- 
ing whether the company was entitled to greater earnings, where the 
payment was made out of surplus funds, although the amount of the 
salary was open to criticism. Re Norfolk & B. Street R. Co. (Mass.) 
411, 


c. Injurtes and damages. 


20. Losses due to the extraordinary conditions that surround the 
operation of a toll bridge, which can hardly be foreseen, must be 
given some consideration in determining the rate of return to be al- 
lowed. Gates v. Bridgeport Toll Bridge Co. (Wis.) 602. 

21. In a toll-bridge rate inquirf¥, cognizance must be taken of the 
probability of damage to its patrons, and resultant claims therefor 
Gates v. Bridgeport Toll Bridge Co. (Wis.) 602. 


d. Bad accounts. 


22. A charge of a certain amount per month for bad accounts should 
not be allowed in the operating expenses of a telephone company, when 
the Commission allows it to make a rate of 25 cents in excess of the 
actual rates to be collected if bills are not paid on or before the 15th 
of each month. Re Webster Teleph. Co. (S. D.) 516. 


e. Insurance. 


23. The cost of tornado and other insurance is a proper charge to the 
operating expenses of a telephone company, if such insurance is actually 
taken out. Re Webster Teleph. Co. (S. D.) 516. 


IV. Reasonablenesas of particular amounts, 
a. Electricity. 


24. An electric light and power company was ordered to reduce its 
rates by putting into effect a new schedule which would produce a re- 
turn of 7 or 8 per cent on the investment, although it was possible to 
order a still lower rate were it not for the fact that it was necessary 
for the company to amortize some of its early losses and to acquire 
meters owned by consumers. Mathews v. Viola Light & P. Co. (Wis.) 
360. 

25. A utility was denied authority to increase rates in its electrical 
departments, where, if expenses were properly apportioned between the 
departments, and due allowance made for depreciation, net earnings 
would produce a return of 8.25 per cent of the value of the property 
used for such department. Re Macon R. & Light Co. (Ga.) 648, 
P.U.R.1915E. 
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b. Ferries. 


26. A return of 30 per cent on an investment of $3,100 in a ferry 
is excessive. Twin Falls Commercial Club v. Great Shoshone & T. 
F. Water Power Co. (Idaho) 660. 

27. A return of 10 per cent per annum on the total investment in 
a ferry was held to be a reasonable return for this class of public utility, 
and for insurance against operation at an extrahazardous point. Twin 
Falls Commercial Club v. Great Shoshone & T. F. Water Power Co. 
(Idaho) 660. 


o. Street railways. 


28. A street railroad company was authorized to increase its fares, 
where net earnings over and above proper operating expenses and fixed 
charges, without making any allowance for depreciation or for necessary 
charges to profit and loss, only produced in a series of years an average 
approximate return of 4 per cent upon the stock, the company not hav- 
ing been mismanaged and no dividends in fact having been paid. Re 
Blue Hill Street R. Co. (Mass.) 370. 

29. A street railway company was authorized to increase its rates 
of fare so that additional revenue would be produced that would per- 
mit a 6 per cent return to its stockholders and an adequate allowance 
to be made for maintenance of way, structure, and equipment and de- 
preciation, taking into consideration savings to be effected by greater 
economies of operation, although earnings were affected by a financial 
depression, where it did not appear that the return, after proper de- 
ductions, would have been adequate if earnings had been normal. Re 
Norfolk & B. Street R. Co. (Mass.) 411, 


d. Telephones. 


30. A telephone company was authorized to put into effect in- 
creased rates which would produce a return of 6.23 per cent of the 
present fair value of the particular exchange, such rates being approxi- 
mately those charged by similar companies in like cities, although the 
revenue would not permit an allowance for depreciation and contingent 
reserve, where the operating expenses of the exchange could be reduced 
by prorating the salary of its manager to other exchanges under his 
supervision, and it was probable that increased earnings would result 
from the plant as rebuilt. Re Southwestern Teleg. & Teleph. Co. (Mo.) 
1087. 

31. A telephone company was allowed to increase its rates so as to 
produce a return on 6.4 per cent on the estimated value of its physical 
property. Re Colchester Farmers’ Teleph. Co. (Ill.) 23. 

32. In fixing the rates of a telephone company it was held that the 
dividends should equal an amount not less than 7 per cent of the plant. 
Re Webster Teleph. Co. (S. D.) 516. 

33. An allowance of 7 per cent dividends on a telephone investment 
was held reasonable. Re Crownover Teleph. Co. (Neb.) 571. 
P.U.R.1915E. 75 
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34. Rates proposed by a telephone company are reasonable where 
it appears that the expenses including an 8 per cent allowance for 
maintenance and depreciation on the reproduction value of the prop- 
erty new, and an allowance of 7 per cent on the total capital liability, 
would be more than the present earnings from such rates, and where 
the further development of the plant would increase the revenue to 
approximately 7 per cent on the investment. Re Valparaiso Teleph. 
Co. (Neb.) 578. 

35. A return of 7 per cent on the money actually invested by the 
stockholders of a telephone company was held not to be unreasonably 
high, especially where stockholders have made sacrifices in the form of 
labor and services in excess of their cash investment; but the company 
was forbidden to pay annual dividends of more than 7 per cent, in view 
of the fact that earnings had been improperly used to the detriment 
of the service.and maintenance of property, and was ordered to devote 
any surplus beyond the amount necessary for such dividends to the 
maintenance of existing property and the betterment of the service. Re 
Monroe Independent Teleph. Co. (Neb.) 57. 

36. A slight increase in the rates of a telephone company was held 
justified where it appeared that it was not quite earning a return of 7 
per cent upon its capital stock, that its business had been conducted 
with extreme economy, and that the business had reached such a point 
of development that expenses were sure to increase. Re Monroe In- 
dependent Teleph. Co. (Neb.) 57. 


e. Toll bridges. 


37. A return of 4.6 per cent on the present value on a toll bridge 
is inadequate where the interest rate on the best security is from 6 to 
7 per cent in the vicinity, and the hazard of the bridge investment is 
great. Gates v. Bridgeport Toll Bridge Co. (Wis.) 602. 


f. Water. 


38. A proper rate of return on the investment in a waterworks prop- 
erty was found to be 7 per cent on its present value. Re Galveston 
Waterworks Co. (Ind.) 27. 

39. A water company was permitted to so increase its rates that 
when the change from a flat-rate to a meter-rate system, as ordered, 
was completed, the return upon its investment under proper manage- 
ment would reasonably be expected to be 8 per cent per annum. Re 
Hayward Water Co. (Cal.) 834. 


REVENUES. 
Apportionment of revenues arising from carrying transfer passen- 
gers by street railways, see APPORTIONMENT, 16. 
See also RETURN. 


ROUND TRIP TICKETS. 
Time and place for sale of, by railway company, see Sxrvice, 26. 
P.U.R.1915E. 
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ROUTE. 

Power of legislature to preseribe the. routes of common carrying 
vehicles upon highways and to delegate such power to mu- 
nicipalities, see LE@ISLATURE, 1. 

Right to direct the routing of telephone messages or designate 
which of two competing lines shall be used, see Szrvicr, 57. 


RULES. 

Discrimination in rules requiring security for payment of service, 
see DISCRIMINATION, 35-37. 

Oklahoma rules for conservation of natural gas, see NaTORAL Gas, 
1. 

Oklahoma rules restricting the production of oil from the common 
source of supply, see On, 2. 

To secure payment for service, see PAYMENT, 14, 20-25. 

Reasonableness of rules requiring a written application and eon- 
tract for service, see SeRviog, 1. 

Practicability of general rule regulating the extension of water 
mains in new locality, see SERVICE, 0. 

Reasonableness of rule requiring consumers to pay cost of extending 
gas main, to be rebated as additional consumers are connected, 
see SERVICE, 32. 

Duty of water company to enforce rules to avoid waste of water 
supply, see Szevice, 79. 


SAFETY. 

Validity of municipal ordinance requiring operator of jitney bus 
to have experience in operation of automobiles in the city, see 
AUTOMOBILES, 7. 

Duty of railway to provide for safety of passengers although op- 
erating at a loss, see Servicer, 10, 27. 


SALARIES. 

Of general manager and superintendent of street railway company 
to be charged to general and miscellaneous expense, see Ac- 
COUNTING, 6. 

Amount paid general manager of street railway company in ad- 
justment of back salary as operating expense, see RETURN, 19. 

Allowance for value of services rendered by an officer for which no 
salary was paid in ascertaining the value of the property, see 
VALUATION, 40. 


SALE. 
See CoNSOLIDATION, Mercer, AND Sara, 


SALE PRICE. 
Of securities, see Srcurity Issunrs, 25, 26. 
As measure of value, see VaLuaTION, 16, 17. 
P.U.R.1915E. 
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SALVAGE. 
Salvage value to be considered in computing rates of depreciation, 
see DEPBECIATION, 7. 
Treatment of in return, see Rerugn, 6. 


SECURITY. 
Validity of regulation requiring operator of jitney bus to furnish 
security or indemnity insurance, see AUTOMOBILES, 13-17. 
Discrimination in rules requiring security for payment of service, 
see DISCRIMINATION, 35-37. 
For the payment of bills for service, see PAYMENT, 8~19. 


SECURITY ISSUES, 
I. In general, 1—4. 
It. Jurisdiction of Commission, 6. 
XII. Character of securities, 6, 7. 
IV. Validity of statutes relative to, 8, 9. ; 
Vv. Purpose, 10—19. : 
a. In general, 10—18. 
b. Betterments, 14, 16. 
c. Construction and equipment, 16. 
d. Refunding securities, 17—19. 
VI. Amount, 20—24. 
a. Value of property covered by, 20—28. 
b. Proportion of bonds to stock, 24. 
Vil. Sale price, 25, 26. 


I. In general, 


Presumption arising from approval of security issues by Commis- 
sion, see EVIDENCE, 7. 


1, A utility applying for authority to issue bonds to provide 
funds for constructing a plant in new territory must be treated as a new 
utility seeking authority to secure its entire capital, where it has sold 
its entire plant and business in the old territory, and distributed its 
assets among its stockholders. Re North Yarmouth Water Co. ( Me.) 
109. 

2. The Commission refused to consider an application of a telephone 
company for permission to issue bonds to provide for the payment of 
overdue bonds, unmatured bonds, and floating indebtedness, and to pro- 
vide for extensions, until after the company had made an effort to 
collect either the difference between the par value and amount paid for 
stock or amounts from stockholders sufficient to pay the overdue bonds, 
where a provision of the by-laws requiring stockholders to make such 
annual payments as will retire outstanding bonds at their maturity has 
not been enforced, and, by reason of the assets being less than liabilities, 
there is no equity to secure the proposed bond issue. Re Kennebee 
Farm & City Teleph. Co. (Me.) 115. 

3. Indorsers are not liable as accommodation makers of notes issued 
by a railroad company which were invalid and unenforceable against 
P.U.R.1915E. 
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the company because issued without the approval of the Railroad Com- 
mission, as such notes were void ab initio. Davis v. Watertown Nat. 
Bank (Tex.) 531. 

4. A note by a railroad company, secured by a lien upon its prop- 
erty, and issued without approval of the Railroad Commission, will be 
declared void without a showing that the Commission had assumed con- 
trol of the company issuing the notes, where the control over the issu- 
ance of securities of railroads by the Commission is not optional with 
the Commission, the statute declaring it to be the duty of the Commis- 
sion to ascertain the value of the franchise and property of each rail- 
road in the state for the purpose of regulating and controlling the issu- 
ance of indebtedness; authorizing the Commission to approve liens or 
mortgages that may be given by railroad companies; making it the 
duty of railroad companies desiring to issue bonds or other indebtedness 
to be secured by lien on its franchise or property, to procure the con- 
sent of the Railroad Commission, and declaring invalid any such in- 
debtness issued without complying with its provisions. Davis v. Water- 
town Nat. Bank (Tex.) 531. 


II. Jurisdiction of Commiasion. 


Burden of proof that railway company issuing securities without ap- 
proval of Commission was exempt from its control, see EVIDENCE, 
11. 


5. The New Hampshire Commission, while without power to legalize 
an illegal issue of stock, may authorize an issue for the purpose of 
retiring outstanding stock illegally issued. Re Conway Electric Light 
& P. Co. (N. H.) 931. 


Ill. Character of securities. 


6. The New Jersey Commission declined to authorize the issuance 
of securities for the purpose of a stock dividend except to the extent 
that the actual value of the property exceeded the present capitalization. 
Re Raritan River R. Co. (N. J.) 72. 

7. Car trust certificates issued by a trustee for the purpose of pro- 
viding a railroad company with funds to purchase rolling stock are se- 
curities, and the issuance thereof is within the provisions of the Public 
Utilities acts governing the issuance of securities. Re Bangor & A 
R. Co. (Me.) 119. 


IV. Validity of statutes relative to. 


8. A statute (chap. 14, art. 6727, vol. 4, Vernon’s Sayles’s Stat- 
utes [Tex.] 1914) declaring invalid every evidence of debt operating as 
a lien upon the property of a railroad company when unaccompanied 
by a certificate showing approval of the Railroad Commission of such 
indebtedness is not unconstitutional as depriving a holder of a note, 
issued by a railroad company without approval of the Railroad Com- 
mission, of his property without due process of law. Davis v. Watertown 
Nat. Bank (Tex.) 531. . 
P.U.R.1915E. 
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9. A statute (chap. 14, art. 6727, vol. 4, Vernon’s Sayles’s Statut s 
[Tex.] 1914) declaring invalid every evidence of debt operating as a 
lien upon the property of railroad companies when unaccompanied by 
a certificate showing the approval of the Railroad Commission of such 
indebtedness is not unconstitutional as being in conflict with article 12, 
§ 6, of the state Constitution, declaring that “no corporation shall issue 
stocks or bonds except for money paid, labor done, or property actually 
received.” Davis v. Watertown Nat. Bank (Tex.) 531. 


V. Purpose. 
a. In general. 


10. The Elyria Telephone Company was authorized to issue common 
stock to the par value of $61,000, $54,000 of the par value thereof to be 
distributed pro rata to the holders of the capital stock of the corpora- 
tion in lieu of moneys previously expended from income for the construe 
tion, extension, and improvement of the company’s plant and facilities, 
and the remaining $7,000 to be used for the payment and discharge of 
the applicant’s floating indebtedness incurred in the construction, ex- 
tension, and improvement of the plant and facilities, such $7,000 of 
stock to be sold for the highest price obtainable, but for not less than 
the par value thereof. Re Elyria Teleph. Co, (N. J.) 79. 

11. The Commission refused to approve an issue of capital stock by 
one utility to the amount of $20,000 in payment for the stock of another 
company of the par value of $12,680, it appearing that the property of 
the latter company would cost only from $28,000 to $30,000 to rebuild, 
that it had outstanding stock to the amount of $25,000, and bonds to 
the amount of $25,000, the statute requiring that all stock shall be 
issued at par for cash or property. Re Ocean County Gas Co. (N. J.) 
76. 

12. Securities should not be issued to provide funds to rebuild a ware- 
house destroyed by an earthquake, since this is not a capital purpose 
for which stock may ordinarily be issued under the terms of the Cali- 
fornia Public Utilities act. Re Imperial Grain & Warehouse Co. (Cal.) 
636. 

13. Upon application for authority to issue capital stock to repay 
advances made for the acquisition and construction of a railroad from 
certain quarries to a point of connection with another road, and to 
provide funds for the completion thereof, an objection having been 
made that the company was not proceeding in good faith, but merely 
for the purpose of condemning certain wharfage property, such issue 
was authorized, provided that none of the stock should be issued until 
the company should have completed all or a substantial unit of its pro- 
posed land, and should have secured from the Commission a supple 
mental order approving the same and determining the amount thereof, 
it appearing that, although the road would not pay a return upon the 
investment for some time, it would be considerable benefit to the quar- 
ries interested. Re Castro Point R. & Terminal Co. (Cal.) 632. 
P.U.R.1915E. 
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bo. Bettermente. 


14. The Manchester Traction Light & Power Company was author- 
ized by the New Hampshire Commission to issue $1,000,000, three-year 
notes, the proceeds to be used in paying floating indebtedness incurred 
in making permanent additions and improvements to its plant, and in 
making further additions and improvements, such notes to bear 5 per 
cent interest and to be sold at not less than 95 per cent of their par 
value. Re Manchester Traction Light & P. Co. (N. H.) 356. 

15. A railroad company was authorized to issue $100,000 of addi- 
tional capital stock for cash to be expended for necessary improvements 
costing $188,000, the balance of the amount to be advanced by the stock- 
holders. Re Raritan River R. Co. (N. J.) 72. 


oe. Construction and equipment. 


16. A railroad company was authorized to issue 5 per cent car trust 
certificates, to the amount of $85,000 to provide for the purchase of five 
new locomotives. Re Bangor & A. R. Co. (Me.) 119. 


d. Refunding securities. 


17. An issuance of securities may be authorized to retire securities 
issued without the consent of the Commission in payment for un- 
developed water power, but this will not be regarded as establishing 
the value of the water power for rate-making purposes. Re Conway 
Electric Light & P. Co. (N. H.) 931. 

18. A water and electric company was authorized to issue and eell 
$6,000 of ite first mortgage 5 per cent gold bonds, to be sold at 80 per 
cent of par value with accrued interest, for the purpose of discharging 
and refunding lawful obligations of the company. Re Franklin Water 
Light & P. Co. (Ind.) 105. 

19. A gas utility was authorized to issue and sell stock to the amount 
of $70,000 at par, the proceeds to be applied to the payment and can- 
celation of an equal amount of its promissory notes that were used to 
pay for extensions, additions, and improvements to its plant and prop- 
erty, on condition that no dividend should be paid in any year in excess 
of 5 per cent upon its capital stock until the fair structural value of 
its plant and land should be made equal to the amount of its outstand- 
ing stock and debt, by expenditures from income either to reduce the in- 
debtedness or to make additions to the plant. Petition of Marlborough- 
Hudson Gas Co. (Mass.) 121. 


VI. Amount, 
a. Value of property covered by. 


Valuation for purpose of, to be same as for purpose of taxation, see 
VALUATION, 3. 


20. Securities may be issued to cover the actual cost of pole-line 
P.U.R.1915EF. 
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construction and meters, although a valuation shows a present cost of 
reproduction new somewhat less than the actual cost. Re Conway Elec- 
tric Light & P. Co. (N. H.) 931. 

21. No more than the cost of property purchased ty a utility can 
be considered as an asset, although it was purchased before the Public 
Utilities act became operative, where it is capitalized as an asset of a 
new enterprise. Re North Yarmouth Water Co. (Me.) 109. 

22. An application for the issuance of securities upon a proposed con- 
solidation of several gas and electric companies was denied where it 
appeared that the proposed capitalization was largely in excess of the 
value of the properties covered thereby, that the proposed capital stock 
of the consolidated companies was largely in excess of the sum of the 
capital stock of the various corporations to be merged, that no provision 
had been made for the payment of such excess in cash, that it was pro- 
posed to increase largely the debt of the company, and that the service 
furnished the public would not be improved thereby. Re Ohio Gas & 
Electric Co. (Ohio) 82. 

23. The Maine Commission authorized a new water utility to issue 
5 per cent mortgage bonds to an amount which when sold on not less 
than a 6 per cent basis would net two thirds of the cost of constructing 
and equipping its plant, provided that stock costing the holders nothing 
and representing but small tangible assets should be reduced in amount 
to not less than one third of the cost of the plant, and provided that 
sufficient cash should be paid in for the stock to equal, when added to 
the value of such assets, one.third of the cost of the plant. Re North 
Yarmouth Water Co. (Me.) 109. 


b. Proportion of bonds to stock. 


24. The Maine Commission will not authorize a new utility to issue 
bonds unless there is a substantial capital stock margin representing 
value. Re North Yarmouth Water Co. (Me.) 109. 


Vil. Sale price. 


25. The Massachusetts law requiring that the vote of the Board 
as to amount of stock reasonably necessary shall be based on the price 
fixed by the directors, “unless the Board is of the opinion that such 
price is so low as to be inconsistent with the public interest, in which 
case it may determine the price at which such shares may -be issued,” 
was not intended to change the original purpose of the so-called “anti- 
stock watering law,” requiring the issue of stock at not less than the 
market value thereof at the time of the increase, “nor to permit the 
fixing of the price of such new stock materially lower than would in- 
sure a ready market for same. Re Salem Electric Lighting Co. (Mass.) 
863. 

26. The price of $75 per share fixed by the directors of a public 
service corporation at which a proposed issue of stock shall be offered 
to stockholders on a par value of $50 a share is so low as to be incon- 
sistent with the public interest, where it appears that the company re- 
P.U.R.1915E. 
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cently issued stock of the par value of $220,000 at the price of $90 
per share, as determined by the directors; that the dividends during 
the past five years have averaged over 11 per cent; and that the stock of 
the company is owned by a holding association which will doubtless be 


the beneficiary of the proposed issue. Re Salem Electric Lighting Co. 
(Mass.) 863. 


SEPARATE COACHES. 
For white and colored passengers, see Sravice, 35. 


SERVICE. 
I. In general, 1, 2. 
il. Jurisdiction, powers, and functions of Commission, 8—0. 
Zit. Duty af utility to render, 10—12. 
IV. Extensions, 14-21. 
V. Abandonment of service, 22, 22. 
Vi. Discrimination. 
VII. Service of particular utilities, 24—83. 
a. Electricity, 24. 
b. Interurban railways, 25—31. 
1. Place and time for sale of tickets, 25, 20. 
2. Car operators, 27. 
&. Car steps, 28, 29. 
4. Station platforms, 30. 
&. Stops, 31. 
e. Gas, 32. 
d. Ratlroads, 83-39. 
1. In general, 33=—365. 
2. Stopping of interstate trains, 36, 87. 
&. Station agents, 38. 
4. Switching, 39. 
e. Street railways, £0—48. 
1. In general, 40—43. 
2. Speed restrictions, 44, 465. 
8. Steps, 46—48. 
f. Taxicabs, 49. 
g. Telegraphs, 50—52. 
h. Telephones, 53-66. 
1. In general, 53. 
2. Farm lines, 54, 56. 
8. Physical connection, 56-66. 
(a) In general, 56—G64. 
(b) Construction of statutes, 65, 6@. 
4. Water, 67-83. 
1. In general, 67-70. 
2. Qwnership of meters, 71—76. 
&. Discontinuance of service, 77, 78. 
4. Waste or diversion of supply, 79-81. 
&. Fire protection, 82, 83. 
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the utility and the payment regarded as a loan, to be returned under 
reasonable conditions and to bear interest at the rate of 6 per cent per 
annum. Re Water, G. E. & T. Utilities Requiring Deposits (Cal.) 
717. 

15. In determining whether a water, gas, electric, or telephone util- 
ity should make, at its own expense, extensions outside of municipali- 
ties to serve applicants, consideration will be given to the fact that 
the utility should be liberal, but regard must also be had to its financial 
condition and the rights of existing consumers. Re Water, G. E. & . 
T. Utilities Requiring Deposits (Cal.) 717. 

16. A water, gas, electric, or telephone utility may be required to 
make extensions in unincorporated territory at its own expense, as it 
can agree upon with the applicant for service, provided that where it 
deems an extension unduly burdensome the matter may be referred to 
the Commission for adjustment. Re Water, G. E. & T. Utilities Re 
quiring Deposits (Cal.) 717. 

17. A water, gas, electric, or telephone utility which operates under 
a general franchise authorizing the occupancy of all streets of a mu- 
nicipality may be required to make, at its own expense, such street 
extensions as may be necessary to serve applicants, provided that where 
it deems an extension unduly burdensome, the matter may be referred 
to the Commission for adjustment. Re Water, G. E. & T. Utilities Re 
quiring Deposits (Cal.) 717. 

18. It is a reasonable requirement that utilities should make, at 
their own expense, all service connection of normal size from their 
mains or lines along public highways to the property lines of abutting 
consumers, except that connection may be refused, subject to review by 
the Commission, if the utility believes that such extensions will not be 
used in the reasonably immediate future. Re Water, G. E. & T. Utili- 
ties Requiring Deposits (Cal.) 717. 

19. The corporate authorities of a town are clearly within their 
rights in ordering a water company to place and erect lights and 
hydrants, and construct an extension of its services within territory 
wholly within the corporate limits of the town, where the franchise 
under which the utility is operated requires it to place lights and 
hydrants at such places as may be designated by the corporate authori- 
ties. Marlinton v. Marlinton Service Co. (W. Va.) 277. 

20. A water company was ordered to make certain: extensions in 
order to supply prospective customers with water connections, where it 
appeared that the added income from the use of such service would 
amount to a return of from 30 to 36 per cent on the necessary invest- 
ment. Public Service Commission v. Water Co. (Nev.) 240. 

21. A water company which is unable to supply an adequate quan- 
tity of water to another company to which it has contracted to deliver 
water at wholesale will not be ordered to extend its system into the 
territory of the distributing company, where the supply of water does 
not justify the extension of its system to territory nearer at hand, and 
where there would be no just reason for granting the extension in the 
one case and denying it in the other. Frank Turnbull Co. v. Sweetwater 
Water Co. (Cal.) 629. 

P.U.R.1915E. 
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V. Abandonment of service. 


22. Where a telegraph company maintained a telegraph station for 
a@ number of years at an average deficit of $134.33 per annum, it should 
have applied to the Public Utilities Commission for permission to dis- 
continue it, and it was unlawful to close the station and quit business 
thereat until such permission was granted. State ex rel. Caster v. 
Kansas Postal-Teleg. Cable Co. {Kan.) 222. 

23. The abandonment of a particular line of a street railway should 
not be permitted, merely because for the time being it is conducted at a 
loss. Re Empire United R. Co. (N. Y.) 263. 


VI. Discrimination. 


As to discrimination in service, see DiscriminaTion, IT. 


VII. Service of particular utilities. 
@. Electricity. 


24. A city operating an electric plant and furnishing light as a 
public utility was ordered to make certain specified changes in its 
plant in order to render proper service, it being found that the service 
afforded by the existing plant was unreasonable, insufficient, and in- 
adequate. Purviance v. Attica (Ind.) 339. 


b. Interurban railways. 
1. Place and time for sale of tickets. 


25. A cigar store is not a suitable place to require the traveling 
public to enter in order to purchase railway tickets. Beauleiu v. 
Missoula Street R. Co. (Mont.) 347. 

26. An interurban railway company which offers round-trip tickets 
at a reduced rate found to be reasonable was ordered to keep such tickets 
on sale at suitable places during the fifteen-minute interval prior to 
the departure of each car. Beauleiu v. Missoula Street R. Co. (Mont.) 
347, 


2. Car operators. 


27. The Montana Commission refused to order an interurban rail- 
way which was operated at a loss to operate its cars in charge of a 
conductor as well as of a motorman, so as to protect passengers from 
drunken and disorderly men riding on the cars, since the Commission 
was of the opinion that the situation could be properly taken care of 
by the motorman under orders from the company, with the aid of 
passengers in extreme cases. Beauleiu v. Missoula Street R. Co. ( Mont.) 
347. 


&. Car steps. 


28. In determining that lower steps of interurban carg should not 
P.U.R.1915E. 
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be more than 15 inches from the top of the rail, the Commission stated 
that intermediate steps should not exceed 14 inches in height. Social 
Service Club v. Portland R. Light & P. Co. (Or.) 701. 

29. Lower steps of interurban cars which exceed 15 inches in height 
above the top of the rail are unreasonably high, but the carrier was 
required only to remodel equipment so that steps would have a clear- 
ance of 164 inches, where such clearance was required by the construc- 
tion of a public bridge. Social Service Club v. Portland R. Light & 
P. Co. (Or.) 701. 


4. Station platforms. 


30. Interurban station platforms give inadequate service where they 
are not level with the top of the rail but slope rapidly down so that 
the normal elevation of car steps is increased from 164 inchea to 24 
inches at the stations. Social Service Club v. Portland R. Light & P. 
Co. (Or.) 701. 


&. Stops. 


31. Interurban cars, when substituted without notice for suburban 
car service, on the schedule of a railroad company, were required to 
make all stops designated for both. Milwaukee Light, Heat & Trac- 
tion Co. v. Cudahy (Wis.) 893. 


c. Gas. 


32. A rule of a gas utility requiring new consumers to pay for the 
cost of extending the gas main in excess of a distance of 300 feet per 
consumer, which is rebated as additional consumers are connected to the 
extension, was held reasonable and equitable as applied to a village 
containing scattered residences. Creutz v. Western United Gas & Elec- 
tric Co. (Ill.) 902. 


d. Ratlroads. 
1. In general. 


Fines for violation of order to operate passenger train considered neces- 
sary for public convenience, see FrNES AND PENALTIES, 2. 

Injunction as proper remedy to restrain enforcement of order direct- 
ing operation of trains, see INJUNCTION, 1. 


33. An order of the Railroad Commission requiring the operation of 
one train for passengers and freight each way daily over a railroad 9 
miles in length is arbitrary and unreasonable, where the railroad runs 
through a sparsely settled country, the receipts from such service cost- 
ing $50 per day will not amount to $10 per day, it will cost a large 
sum to make the track safe for passengers, the company is heavily 
in debt, and is unable to procure any funds to operate its road, and 
the lack of means is not the result of mismanagement. Rowland v. 
Saline River R. Co. (Ark.) 191. 

P.U.R.1915E. 
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34, A railroad company will not be required to operate a train to 
meet the special requirements of shippers of perishable farm products, 
where it does not appear that sufficient freight will be regularly offered 
to give reasonable assurance of operation without loss, and the shippers 
are unwilling to guarantee sufficient shipments to yield a reasonable 
return at the regular rates or to assume responsibility for the operation 
of the train as a special in event of light shipment. Farmers’ Transp. 
Asso. v. Pennsylvania R. Co. (N. J.) 242. 

35. Railroad companies operating in Louisiana are required to fur- 
nish separate coaches, or coaches containing separate compartments for 
white and colored passengers; except that colored prisoners in charge 
of white officers, and colored nurses or maids traveling with white 
children or ladies, are permitted to travel in coaches or compartments 
provided for white passengers. Re Separate Compartments (La.) 32. 


2. Stopping of interstate traina. 


36. The stopping of a passenger train only in the morning was held 
inadequate service and insufficient for the public convenience of the 
inhabitants of a village of 300 situated in the midst of a populous com- 
munity, and the railroad company was required also to stop an inter- 
state passenger train at night at the village, it appearing that such 
service had’ been maintained for many years until recently, and that it 
could be rendered at slight cost and with little interference with the 
through schedule or interstate traffic. Reid v. Chicago, R. I. & P. R. 
Co. {Mo.) 906. 

37. The Missouri Commission in ordering that an interstate passen- 
ger train stop at a particular station will not consider the possible 
effect upon interstate traffic of other stations, as a result of the order, 
securing stops, until the advisability of making such stops is presented 
to the Commission for determination. Reid v. Chicago, R. I. & P. R. 
Co. (Mo.) 906. 


8. Station agents. 


38. The maintenance of a night station agent at a village of 300 
inhabitants was held necessary for the proper accommodation of the 
public using night trains. Reid v. Chicago, R. I. & P. R. Co. (Mo.) 
906. 


4. Switching. 


39. Movements of freight between points within switching limits in 
cities or at terminals constitute transportation, where the shipment be- 
gins and ends within such districts, and is not preceded or followed 
by a transportation service for which freight charges are assessed, and 
such movements will be treated as transportation movements between 
separate shipping points. Railroad Commission v. Railroads (La.) 33. 
P.U.R.1915E. 
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1. In general. 


40. Street railways should not be refused relief from burdensome 
speed and stop regulations for the purpose of bettering their service, 
on the ground that the cars are delayed by complicated fare-zone tick- 
ets and pay-as-you-enter cars, since the companies should not be refused 
permission to improve their service in one respect for the reason that 
other improvements might be made in the method of operation. Mil- 
waukee Light, Heat & Traction Co. v. Cudahy (Wis.) 893. 

41. A street railway company was authorized to reduce its fare 
zones on a branch line from two to one, and to abolish the privilege of 
transferring to the main line, where the reduction in zones offset the 
loss of transfers. Re Norfolk & B. Street R. Co. (Mass.) 411. 

42. The fact that a Commission has the power to regulate the service 
of a street railway company, notwithstanding the existence of a fran- 
chise requiring a certain number of cars to be run on a street railway, 
does not justify the company in ignoring the contract obligation and 
pleading the public or its own convenience as an excuse for nonperform- 
ance; and the company should therefore perform its contract obligations 
until relieved therefrom by competent authority. Monroe v. Detroit, 
M. & T. Short Line R. Co. (Mich.) 235. 

43. Compliance with an order requiring a necessary extaiaion to a 
street railway line was deferred about ten months on account of the 
decreased revenues of the utility and of the general business depression. 
the company agreeing meanwhile to maintain a bus service sufficient 
and adequate to meet all reasonable needs of the traffic, and to operate 
the same without extra charge to passengers either going from or com- 
ing towards the city. Lyman v. United R. & Electric Co. (Md.) 39. 


2. Speed restrictions. 


44. A requirement in a city ordinance that cars shall not exceed a 
speed of 4 miles per hour on a bridge and within 100 feet of either 
end thereof was held reasonable on account of the restrictive area avail- 
able for traffic thereon, but a requirement that the speed should not 
exceed 6 miles per hour in a certain portion of one city, and a require- 
ment that the speed should not exceed 15 miles per hour in another 
city, were held unreasonable; and a limit of 20 miles per hour was 
allowed. Milwaukee Light, Heat & Traction Co. v. Cudahy ( Wis.) 
893. | 

45. The fact that an ordinance limiting the operation of automobiles 
in a city to a certain speed is reasonable does not make an ordinance 
limiting the operation of street cars to the same speed reasonable, since 
conditions of operation are entirely different. Milwaukee Light, Heat 
& Traction Co. v. Cudahy (Wis.) 893. 


&. Stops. 


46. A street railway was permitted to eliminate certain unnecessary 
P.U.R.1915E. 


INDEX. 1201 


SERVICE—continued. 

stops required by a city ordinance upon the erection of suitable signa 
at all street intersections where cars do not stop and at all points 
where stops are made in exception to the provisions of an ordinance 
requiring far-side stops. Milwaukee Electric R. & Light Co. v. Mil- 
waukee (Wis.) 884. 

47. In order to facilitate the movement of traffic, cars passing over 
a fire crossing at which they are required to stop were permitted to 
substitute such place as a regular stopping place for passengers, al- 
though the original stop nearby would better serve the neighborhood. 
Milwaukee Light, Heat & Traction Co. v. Cudahy (Wis.) 893. 

48. The petition of a street railway company to eliminate certain 
stops required by a city ordinance, for the sole purpose of reducing 
running time, but not intended by the company to give to its patrons 
the benefit of the decrease in headway caused thereby, and the conse- 
quent greater seating capacity, was denied except as to a number of 
clearly unreasonable stops. Milwaukee Electric R. & Light Co. v. 
Milwaukee (Wis.) 884. 


f. Taxicabs. 


49. All public utilities furnishing taxicab service in the District of 
Columbia are required to conform to regulations for the testing and 
use of taximeters adopted by the Commission and made effective after 
September 1, 1915, except that, on application to the Commission and 
for sufficient cause shown, such modifications and extensions may be 
made with reference to such regulations as the facts in each case may 
warrant. Re Regulations of Taximeters (D. C.) 305. 


g. Telegraphs. 


60. The mere fact that a contract by which telegraph companies 
buy from the New York Stock Exchange the right to furnish stock 
quotations at retail to subscribers in a city contains a provision giv- 
ing the exchange the right of approval of applicants for such service, 
in order to prevent an improper and unlawful use thereof, does not, 
in the absence of evidence of such unlawful purpose, justify the com- 
panies in refusing service to one who has failed to obtain the approval 
of the exchange. Stock Ticker Case (Mass.) 1068. 

51. A petition for stock quotation service from telegraph companies 
by one who has been refused such service because the New York Stock 
Exchange has not approved his application to the telegraph companies 
therefor under the terms of a contract between the companies and the 
exchange reserving such right of approval to the latter, in order to 
prevent the unlawful or improper use of quotations, will not, in the 
absence of evidence that the quotations are desired for an unlawful pur- 
pose, be denied on the mere assumption that the exchange in disap- 
proving such application acted in good faith. Stock Ticker Case 
(Mass.) 1068. 

52. Section 1796 of the General Statutes of 1909 (Laws 1893, chap. 
162, § 1) requiring each telegraph company to maintain an office in 
P.U.R.1915E. 76 
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the county seat of each county when its lines run through such county 
seat is largely superseded by the Public Utilities act and other related 
statutes enacted since 1893. State ex rel. Caster v. Kansas Postal- 
Teleg.-Cable Co. (Kan.) 222. 


hk. Telephones. 
1. In general. 


Compliance with order requiring discontinuance of telephone service on 
a competing line, see MONOPOLY AND COMPETITION, 1. 


53. The toll business of a telephone company should not be allowed 
to become a burden to the exchange, and if it*is found that it is, suf- 
ficient operators should be employed so that all traffic can be handled 
promptly and efficiently. Re Crownover Teleph. Co. (Neb.) 571. 


2. Farm lines. 


54. A telephone company switching farm lines cannot be held re 
sponsible for poor service due to the unusual length of the lines, and 
the number of subscribers thereon, and to the lack of uniformity in the 
type of telephone instruments in use on such lines. Re Crownover 
Teleph. Co. (Neb.) 571. 

55. A telephone company which is unable to reduce the length of its 
farm lines should make an effort to reduce the number of subscribers 
thereon, where a complaint as to the quality of the service rendered is 
largely due to the length of the lines and the number of subscribers 
thereon. Re Crownover Teleph. Co. (Neb.) 571. 


8. Physical connection. 
(a) In general. 


56. Physical connection between the lines of two telephone com- 
panies was ordered as a temporary arrangement pending an application 
for a certificate of convenience and necessity to authorize one company 
to establish a competing service in territory occupied by the other, 
where it appeared that intercommunication between the subscribers 
of the two companies was essential to the users of both. Wayne County 
Mut. Teleph. Co. v. Commercial Teleph. & Teleg. Co. (Ill.) 673. 

57. The privilege of directing the routing of the message, or desig- 
nating which of two competing lines shall be used, where two or more 
telephone companies maintain physical connections for the transmis- 
sion of messages, should be accorded to the exchange originating the 
call, having regard for the quick despatch of the message and the least 
inconvenience to the calling party, and not the exchange terminating 
the call or the party calling; but this privilege is to be accorded only 
so long as it appears to be a just and rational policy. Comanche 
Teleph. Co. v. Pioneer Teleph. & Teleg. Co. (Okla.) 695. 

58. The Pennsylvania Commission refused to order physical con- 
nection between the lines of two telephone companies to the exchange 
P.U.R.19156E. 
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of a third company, where it appeared that the objecting company had 
connection with the locality served by the complainant through the lines 
of a fourth company, and there was no evidence that the latter con- 
nection could not afford udequate service to the locality served by the 
complainant, and the only evidence that public necessity for the new 
connection existed was a petition asking therefor by a number of sub- 
ecribers of complainants, and the fact that such connection would be 
more convenient. Blairsville Teleph. Co. v. Johnstown Teleph. Co. ( Pa.) 
933. - 
69. The right of priority of a telephone company to advantages 
accruing to it by reason of its connection with a long-distance line 
will be protected, and where public necessity and convenience demand 
that the lines of another company be connected with the long-distance 
line through the switch board and lines of the original company, and 
it appears that no injury would thereby result to either service, such 
connection may be ordered and the original company allowed to impose 
a charge for its service over the usual toll rate by the long-distance 
company. in an amount sufficient to save it from injury. Assumption 
Mut. Teleph. Co. v. Central U. Teleph. Co. (Ill.) 940. 

60. In determining whether physical connection between the lines of 
two telephone companies shall be made through the exchange of a com- 
pany competing with applicant, or through the exchange of a fourth 
company, some consideration should be given to the fact that certain 
messages would reach their destination by a more direct route and with 
less switching if connection were made through the exchange of the 
fourth company than if made through the exchange of the competing 
company; but this factor is not controlling where it appears that con- 
nection by the more direct route would injure the business of the com- 
peting company, that only 25 per cent of the toll business would be 
affected, and in the absence of evidence that the connection by the longer 
route is not practicable. Farmers’ Mut. Teleph. Co. v. Central Union 
Teleph. Co. (Iil.) 13. 

61. Physical connection between the lines of two telephone com- 
panies was ordered to be made through the exchange of a competing 
company rather than through the exchange of a company located at 
another place, such connection to be made at the cost of the complain- 
ant and on such terms as to prevent loss of business to the competing 
company, where it appears that such connection was the only practicable 
manner of providing adequate toll facilities for the complainant. Farm- 
ers’ Mut. Teleph. Co. v. Central Union Teleph. Co. (TIIl.) 13. 

62. Public convenience and necessity were held not to demand a 
physical connection between the lines of two telephone companies, where 
a petition for the connection was signed by only a small minority of 
subscribers of each company after the majority had been importuned to 
sign, and where it also appeared that the moving ground of the com- 
plainant was not to obtain an interchange of local service, but to obtain 
the free service of its competitor under a reciprocal arrangement which 
would not be fair to the latter and would result in ita lines being made 
use of at little or no cost to the complainant. Waynesville Teleph. 
Exch. v. National Teleph. & Electric Co. (Ill.) 496. 

P.U.R.1915E. 
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63. A telephone company cannot refuse to make a physical connec- 
tion with the lines of another company for the reason that such lines 
are grounded, and are not constructed in a manner capable of rendering 
good service, where the lines are no different than those of other rural 
companies with which the objector has established connection. Waynes- 
ville Teleph. Exch. v. National Teleph. & Electric Co. (Ill.) 496. 

64. A telephone company was refused authority to make a physical 
connection with the lines of a local competitor, which tharged higher 
rates, at a place where they both operated exchanges, and with a third 
company having connection with the competitor by means of a toll line, 
where an interchange of local calls on a reciprocal free basis would 
result in subscribers of the competitor seeking the cheaper service of 
the applicant, and if a protective rate were applied there would be no 
intercompany calls; and where the applicant, by means of its trunk- 
line connections at a number of points, had access to the toll systems of 
the competitor, the third company and also a fourth company serving 
extensive territory. Waynesville Teleph. Exch. v. National Teleph. & 
Electric Co. (Ill) 496. 


(0) Construction of statutes. 


65. The definition of the term “localities” as used in the Public 
Service Company law with reference to physical connection between 
the lines of telephone companies must be determined by the particular 
circumstances of each case. Blairsville Teleph. Co. v. Johnstown Teleph. 
Co. (Pa.) 933. ; 

66. In order to enable the Pennsylvania Commission to act under 
the provisions of the Public Service Company law with reference to 
physical connection between the lines of telephone companies, it must 
be established: (1) That neither one of the companies has lines or 
facilities for connections which communicate with or reach both of the 
localities; and (2) that the two companies have lines which either 
form, or can be connected so as to form, a continuous line between the 
two localities; and that if there is already communication by direct 
single line or joint continuous line of company or companies, there 
should appear from the evidence that public necessity existed for the 
linking of the two new companies whose lines are continuous when 
joined together, and neither of which reaches both localities by its own 
line or its facilities or connections. Blairsville Teleph. Co. v. Johns- 
town Teleph. Co. (Pa.) 933. 


4. Water. 
1. In general. 


67. Water which has been shut off by the utility should not be turned 
on except by the utility or by its direction. Public Service Commission 
v. Water Utilities (Mont.) 866. 

68. A water utility in supplying service to a new consumer must, at 
its own expense, tap the street main and furnish the standard con- 
nections, the consumer to pay at cost for any other material used or 
P.U.R.1915E. 
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SERVICE—continued. : ‘ 

labor furnished in connection with the instalation of the service pipe or 
curb box to his property line. Public Service Commission v. Water 
Utilities (Mont.) 866. 

69. Water utilities were not required to install and maintain, at 
their own expense, service pipes from the main line on streets to the 
property line of the consumers, where, in the absence of a physical valu- 
ation of the utilities, it appeared that the necessary capitalization of 
such expense to the utilities would be more harmful to consumers than 
if they made the extension at their own expense, Public Service Com- 
mission vy. Water Utilities (Mont.) 866. 

70. A water company which has merely contracted to deliver water 
in wholesale quantities to the pipes of another company will not be 
compelled, at considerable expense by way of pumping or other device, 
to furnish the latter company a better service than is provided for 
direct consumers on other parts of its own system. Frank Turnbull 
Co. v. Sweetwater Water Co. (Cal.) 629. 


2. Ownership of meters. 


71. A municipal water company was exempted from the provision 
of a statute which required utilities to provide their own meters, 
where it was shown that owners of property were in a better position 
to protect meters than the companies; that an unusually large percent- 
age of the population were renters; that the expense of making the 
change would be large, and that the company needed its funds for neces- 
sary additions to its mains. Re Platteville Municipal Waterworks 
(Wis.) 705. 

72. Upon granting an increase in rates for water to conform to 
rates fixed by the Commission for the company in another city, it was 
ordered that all meters be paid for and set up at the expense of the 
company, and all extensions be made at its expense as provided in the 
other city. Re San Jose Water Co. (Cal.) 706. 

73. It is desirable that a water utility, charging for water according 
to a meter-rate schedule, should own the meters, since divided ownership 
of equipment of such a utility does not result in the most effective 
service. Re Light & Water Commission (Wis.) 539. 

74, Water utilities adopting the meter system must provide, install, 
and maintain the meters at their own expense, except that consumers 
may be required to provide meter boxes at special locations, and also to 
pay for any unusual piping. Public Service Commission v. Water Utili- 
ties (Mont.) 866. 

75. Water utilities adopting the meter system that are financially 
unable to acquire meters owned by consumers were permitted to pur- 
chase such meters at a pro rata value, paying for them in instalments 
limited to a reasonable time, and refunding to the consumers by means 
of a percentage allowance on monthly or quarterly bills for water con- 
sumed. Public Service Commission v. Water Utilities (Mont.) 866. 

76. Water consumers desiring meters installed, which utilities are 
financially unable to purchase, were permitted to purchase meters 
through the utilities, which were required to install the meters at their 
P.U.R.1916E. 
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own expense and to refund the purchase price by means of a percent- 
age allowance on monthly or quarterly bills, allowing interest to 
consumers at the rate of 6 per cent per annum. Public Service Com- 
mission v. Water Utilities (Mont.) 866. 


8. Discontinuance of service. 


77. A water utility may shut off water from consumers who habitu- 
ally furnish water to nonsubscribers. Public Service Commission v. 
Water Utilities (Mont.) 866. 

78. A utility must give notice to a consumer before shutting off his 
water supply, except in case of an emergency. Public Service Commis- 
sion v. Water Utilities (Mont.) 866. 


4. Waste or diversion of supply. 


79. It is the duty of a water company furnishing the inhabitants of 
a@ municipality with water to enforce the rules governing the use of 
water to avoid waste of the water supply. McCammon v. Harkness 
(Idaho) 558. 

80. It is the duty of the consumers to comply with the rules gov- 
erning the use of the water supply to the end that a sufficient water 
supply may be preserved for all purposes. McCammon v. Harkness 
(Idaho) 558. 

81. As it is the duty of a water company undertaking to furnish a 
municipality and ite inhabitants with water to furnish a sufficient quan- 
tity adequately to provide for the needs of the municipality and its in- 
habitants, it will be enjoined from diverting the water and applying it 
for irrigation or. any other purpose when it interferes with the supply 
necessary for the needs of the municipality and its inhabitants. Mc- 
Cammon v. Harkness (Idaho) 558. 


&. Fire protection. 


82. A water company furnishing a village water for fire protection 
must provide pipes of ample size leading from the source of supply to 
the main reservoir to furnish sufficient pressure for fire protection at all 
times. McCammon v. Harkness (Idaho) 558. 

83. A water company furnishing a village with water for fire pro- 
tection should make arrangements for carrying off the surplus water at 
the reservoir when it becomes full, to avoid the necessity of opening the 
fire plugs in the village or the shutting off of the intake at the reser- 
voir, when it can be remedied by the expenditure of a small amount 
which will greatly increase the efficiency of the plant. McCammon v. 
Harkness (Idaho) 558. 


SERVICE CONNECTIONS. 
See also PHYSICAL CONNECTION. 
Right of utility to assess the the initial cost of, against the con- 
sumer, see RETUEN, 16. 
P.U.R.1915E. 
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SERVICE CONNECTIONS—continued. 
Cost of disconnections and reconnections at season resorts, see 
SERVICE, 2. 
Duty of water utility to furnish, at ita own expense, see SERVICE, 
18, 68, 69. 
Consideration of unused service connections of a water company in 
valuation, see VALUATION, 22. 


SERVICES. 
Allowance for the value of services rendered by an officer for which 
no salary was paid in estimating the value of the property, 
see VALUATION, 40. 


SHORT HAUL. 
See Lona anp SHorT HAUL, 


SIGNS. 
Duty to provide signs to indicate stops for street cars, see SERVIOE, 
46. 


SINKING FUND. 
As an equivalent of depreciation fund, see DEPRECIATION, 3. 


SISTER STATE. 
Adoption of rates established by Commission of, see Rates, 16. 


SMALL CONSUMERS. 
Effect of franchise fixing rates upon establishment of: minimum 
charge for, see RaTEs, 21. 
Minimum charge for water, see Rates, 43, 44. 


SPEED RESTRICTIONS. 
Reasonableness of regulations restricting speed of street cars, see 
SEgvIcE, 44, 45. 


STANDARDS. 
Of quality of natural gas, see RatTEs, 23. 
Of valuation, see VALUATION, 3. 


STATION. 
Height of platform, see SErvIcE, 30. 
Duty of maintaining night station agent in village of 300 inhabit- 
ants, see SERVICE, 38. 


STATUTES. 

Apportionment of cost of strengthening bridge between municipality 
and street railway company using it, see APPORTIONMENT, 8. 
Ordinance restricting the number of jitney busses to be operated 

as obnoxious to statutory provisions against monopolies, see 
AUTOMOBILES, 9. 
Authorizing building of bridges, construction of, see BRipcEs, 2. 
P.U.R.1915E. 
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Power of Commission to repeal or declare unconstitutional a statute 
forbidding discrimination in telephone rates, see COMMISSIONS, 
6. 
Validity of statute authorizing Commission to determine number 
of tracks to be laid by a street railway company operating upon 
a city bridge, see CoNSTITUTIONAL Law, 1. 

' Forbidding discrimination in telephone rates as impairing obliga- 
tion of contract guarantying free service to stockholders, see 
CONSTITUTIONAL Law, 6. 

Construction of statute delegating power to regulate rates, see 
CONSTITUTIONAL Law, 12. 

Authority to give reduced rates under Maine statute, see Disonim- 
INATION, 12. 

Application of provision that the lowest rate published or charged 
for the same kind of service shall be prima facie evidence of 
a reasonable rate where rates are influenced by competitive con- 
ditions, see EVIDENCE, 4. 

Validity of statute declaring invalid evidences of indebtedness when 
unaccompanied by certificate showing approval by Commission, 
see SECURITY ISSUES, 8, 9. 

Validity of statute authorizing Commission to determine whether 
telegraph station should be abandoned, see Service, 6. 

Requiring maintenance of telegraph station at county seat, super- 
seded by Public Utilities act, see Servicer, 52. 

Construction of statutes relative to physical connection of tele- 
phones, see SERVICE, 65, 66. 

Exemption of municipal plant from provisions of statute requiring 
utilities to provide their own meters, see SERVICE, 71. 


STEAM HEATING. 
See HEATING. 


STEPS. 
Height of, on interurban cars, see SERVICE, 28, 29. 


STOCK. 
Issuance of, see Szrourrry ISSUES. 
Proportion of bonds to, see SECURITY ISsUEs, 24. 


STOCK BUYERS, 
Rates charged, over toll bridge, see DISCRIMINATION, 11. 


STOCK DIVIDENDS. 
See SecuRity Issusgs, 6, 


STOCKHOLDERS. 
Statute forbidding discrimination in telephone rates as impairing 
obligation of contract guarantying free service to stockholders, 
see CONSTITUTIONAL Law, 6, 
P.U.R.1915E. 
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Validity and enforceability of contract to provide free telephone 
service to stockholders, see ConTRaots, 2, 3. 

Free service to, as discrimination, see DISCRIMINATION, 20-23. 

Presumption of authority to abrogate contract for free service to, 
see EVIDENCE, 5. 

Ownership of property in utility not in stockholders, see Pustic 
Uriuiry, 1. 


STOCK QUOTATION SERVICE. 

Jurisdiction of state Commission to remove discrimination in, see 
CoMMERCE, 1. 

Discrimination in, see DISCRIMINATION, 30. 

As public service, see Purtic UTILITIES, 3, 

Jurisdiction of Commission to compel telegraph companies to fur- 
nish, from another state, see Szsvice, 4, 

See also Services, 51, 


STOCK VALUE. 
To be considered in computing rates of depreciation, see DEPREOIA- 
TION, 7. 


STOPS. 
Validity of municipal ordinance requiring cars to stop at all corners, 
see SERVICE, 3. . 
Interurban cars substituted without notice for suburban cars re- 
quired to make all stops required for either, see Service, 31. 
Regulation of stops for street cars, see SERVICE, 46-48, 


STORAGE WAREHOUSE. 
Sale of property and franchise used in storage warehouse and 
general merchandise business authorized, see CoNSOLIDATION, 

MERGER, AND SALE, 3. 


STREET LIGHTING. 
Reduced. rates for, see DISCRIMINATION, 25-27. 
Reasonableness of rates for, see RaTsEs, 20. 


STREET RAILWAYS. 
Mode of accounting by, see ACCOUNTING, 5, 6, 8. 
Interference by court of order relative to the number of tracks and 
the kind of rails to be used on a bridge used jointly by a city 
and a street railway company, see APPEAL AND REVIEW, 2, 
Apportionment of expenses of, carrying on joint enterprise, see 
APPORTIONMENT, 4. 
Apportionment of cost of bridge between municipality and street 
railway company using bridge, see APPORTIONMENT, 8-14. 
Apportionment of revenues arising from carrying transfer pas- 
sengers, see APPORTIONMENT, 16. 
Validity of statute authorizing Commission to determine number of 
P.U.R.1915E. 
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STREET RAILWAYS—continued. 
tracks to be laid by a street railway company operating a line 
upon a city bridge, see CONSTITUTIONAL Law, 1. 
Effect of contract between city and street railway company upon 
. the right of the Commission to regulate bridges erected by the 
city upon which street cars are operated, see CONSTITUTIONAL 
Law, 9. 

Effect of restriction in rates in franchise, upon the right of the 
Commission to regulate rates, see CONSTITUTIONAL Law, 10. 

Delegation of power to Commission to determine the number of 
street railway tracks to be laid on a city bridge, see ConstTiru- 
TIONAL Law, 14. ; 

Amount expended from surplus earnings for additions and improve- 
ments as equivalent to depreciation reserve fund, see DEPRECIA- 
TION, 8. 

Amount necessary for reserve fund, see Dx=PREcraTION, 4. 

Discrimination in rates, see DISCRIMINATION, I. 

Discrimination against short haul, see DISCRIMINATION, 7-9. 

Necessity that arrangement between connecting street railway com- 
panies whereby one furnishes operating officials for the other 
be upon a definite cash basis, see INTERCORPORATE RELATIONS. 

Rates for, see RATEs, 8, 32, 33. 

Amount allowed for return, see RETURN, 28, 29. 

Amount allowed for operating expenses, see Rerurn, 19. 

Service, by generally, see SkRvIcE, 40-48. 

Right to abandon a particular line, operated at a loss, see SERYICE, 
23. 

Valuation of, see VALUATION, 2, 6, 7, 26. 


1, The number of automobiles purchased by a street railway com- 
pany should be carefully restricted to the needs of the service, in view 
of the fact that automobile depreciation is very rapid and mainte- 
nance changes are large. Re Norfolk & B. Street R. Co. (Mass.) 411. 


STREETS. 

See also Higuways., 

Delegation to Public Service Commission authority to determine 
number of street railway tracks to be laid on public bridge, 
see CONSTITUTIONAL Law, 14. 

Franchise ordinance requiring gas company to furnish free service 
to city in consideration of use of streets as interference with 
power of Commission to fix rates, see CONSTITUTIONAL Law, 5. 


SUPERINTENDENT. 
Salary of superintendent of street railway company to be charged 
to general and miscellaneous expense, see ACCOUNTING, 6. 


SURETIES. 

Validity of regulation requiring owners of jitney busses to file bond 
of surety company to the exclusion of personal sureties, see 
AUTOMOBILES, 15, 17. 

P.U.R.1915E. 
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SURPLUS. . 
Amount expended out of surplus earnings for additions and improve- 
ments as equivalent to depreciation reserve fund, see DEPRECIA- 

TION, 3. 


SWITCHING RATES. 
See Rarss, 30. 


SWITCHING SERVICE. 
See SERVICE, 39. 


TAPPING MAINS. 
Right of water utility to make charge for tapping street mains for 
new consumer, see SERVICE, 68. 


TAPS. 
Water rates for additional taps, see Rates, 42. 


TAXES, 

Basis of apportionment of the taxes assessed against the property 
of a natural gas company supplying several communities, see 
APPORTIONMENT, 2. 

Apportionment of expenses of utility carrying on joint enterprise, 
see APPORTIONMENT, 4. 

Apportionment of taxes between the different departments of utility, 
see APPORTIONMENT, 4. 

License fee for operation of automobiles as jitney bus as occupation 
tax, see AUTOMOBILES, 8, 11. 

Valuation for purposes of taxation the same as for issuance 
of securities, see VALUATION, 3. 

Value for taxation as measure of value, see VALUATION, 18, 19. 

Allowance of one half amount paid for, in valuation, see VALUATION, 
83. 


TAXICABS. - 
See also AUTOMOBILES. 
Amount allowed company for depreciation, see DEPRECIATION, 10-12. 
Service by, see Service, 49. 
Valuation of property of company, see VALUATION, 29-34, 37, 40. 


TELEGRAM. 
Payment for service by telephone companies in forwarding telegram, 
see PayYMENT, 11, 


TELEGRAPHS. 

Jurisdiction of state Commission to remove discrimination in stock 
quotation service in the absence of action by Congress or the 
Interstate Commerce Commission, see COMMERCE, 1. 

Discrimination in stock quotation service, see DISCRIMINATION, 30. 

Furnishing stock ticker quotations as a public service, see PuUBLIO 
UTILiTizs, 3. 

P.U.R.1915E. 
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TELEGRAPHS—continued. 
Jurisdiction of Commission to compel telepraph company to furnish 
stock quotations from another state, see SERVICE, 4. 
Jurisdiction of Commission to determine whether telegraph station 
should be abandoned, see SERVICE, 5-7. 
Right to abandon station maintained at a loss, see SERVIOE, 22. 


TELEPHONES. 
Toll and exchange service to be kept separate in accounts, see 
‘ ACCOUNTING, 9. ’ 

Station basis as method of division of central office telephone ex- 
penses, see APPORTIONMENT, 1. 

Apportionment of value of city and rural lines in determining rea- 
sonableness of rates, see APPORTIONMENT, 6. | 

Power of Commission to repeal or to declare unconstitutional a 
statute forbidding discrimination in telephone rates, see Com- 
MISSIONS, 6. 

Statute forbidding discrimination in telephone rates as impairing 
obligation of contract guarantying free service to stockholders, 
see CONSTITUTIONAL Law, 6. 

Validity and enforceability of contracts to provide free service to 
stockholders, see CONTRACTS, 2, 3. 

Basis for estimating depreciation, see DEPRECIATION, 6, 7. 

Amount allowed for depreciation, see DEPRECIATION, 9, 16-20. 

Discrimination in rates, see DISCRIMINATION, 3-5, 13-15, 20-22, 24. 

Refusal to afford physical connection as discrimination, see DiIs- 
ORIMINATION, 32. 

Presumption of authority to abrogate contract for free service, see 
EVIDENCE, 5. 

Right to permit use of property by other utilities, see LICENSES, 1. 

Sufficiency of compliance with order requiring the discontinuance of 
telephone service on a competing line, see MONOPOLY AND Com- 
PETITION, 1. 

Authorizing consolidation of telephone companies notwithstanding 
agreement not to purchase competing company’s property, see 
MONOPOLY AND COMPETITION, 2. 

Admission into occupied field, see MoNoPOLY AND ComPETITion, 6-8. 

Paymient for service by, see PAYMENT, 3, 4, 6, 7, 9, 11. 

Validity of municipal ordinance regulating telephone rates, see 
RATES, 2. 

Rates for, see Rates, 34—40. 

Telephone company directed to provide for additions and better- 
ments to its property out of capital secured through sale of 
stocks, see RETURN, 2. 

Return of, see RETURN, 14, 17, 22, 23, 30-36. 

Security issues, see Srcunity Issues, 2, 10. 

Service by, see SERVICE, 53-66. 

Valuation of plant, see VALUATION, 5, 8, 9, 11, 13, 16, 20, 25, 27, 
35, 38. 


1. A telephone company which has obtained a franchise from a 
P.U.R.1915E. 
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municipality before the effective date of a statute providing that any 
telephone company operating under any existing license, permit, or 
franchise, or which shall hereafter, before the taking effect of the act, 
acquire such license, permit, or franchise, may surrender the same for 
an indeterminate permit, is not required to obtain the consent of the 
Commission before being permitted to construct and operate an ex- 
change thereunder. Re Northwestern Teleph. Exch. Co. (Minn.) 344. 


TERMINAL RAILROADS. 
Right to have joint rate with railroads with which it connects, see 
CARBBLERS, 1. 


TEST. 
Of the jurisdiction of the Commission, see COMMISSION, 1. 
For determining the value of real estate on which the plant is 
located in valuation proceedings, see VALUATION, 28, 


TESTING. 
Electric rates for testing lamps, see RATES, 18, 


TICKET BOOKS. 
Sale of, by street railway, see DISCRIMINATION, 2. 
Power of Commission to permit charges for mileage book exceeding 
maximum statutory limit, see Rats, 5. 


TICKETS. 
Time and place for sale of, see Semvion, 25, 26. 


TIME. 
For making order after final submission for decision on rehearing, 
see OrprEgs, 1. 


TITLE. 
To extensions paid for by consumers, see Srrvics, 14. 


TOLL BRIDGE. 
See Bripezs. 


TOLL SERVICE. 
Toll and exchange telephone service to be kept in separate ac- 
counts, see ACCOUNTING, 9. 
Not to become a burden on telephone exchange so as to interfere 
with other business, see SERVICE, 53. 


TOOLS. 
Allowance in valuation proceedings of tools used during construc- 
tion of rural telephone plant, see VALUATION, 27. 


TORNADO INSURANCE. 
Cost of tornado insurance as operating expense, see ReTuRN, 23. 
P.U.R.1915E. 
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TRACKS. 
Delegation of power to Commission to determine the number of 
street railway tracks to be laid on a city bridge, see Consti- 
TUTIONAL Law, 14, 


TRAFFIO STUDY. 
Of toll bridges, see Baines, 1, 


TRAINING. 
Validity of municipal ordinance requiring operator of jitney bus 
to have experience in the operation of an automobile in the 
city, see AUTOMOBILES, 7. 


TRANSFER PRIVILEGES. 
Giving entire fare receipts from transfer passengers to one of two 
street railways operating jointly, see APPOBTIONMENT, 16. 
Free transfers on street railways, see RATes, 32, 33. 
Abolition of street railway transfers upon reduction of fares, see 
SERVICE, 41. 


TRANSMISSION LINE. 
Method of apportioning values in gas and transmission lines, see 
APPORTIONMENT, 7. : 


TURNING ON AND OFF. 
Charge for turning on water, see RATES, 52. 
Who may turn on water shut off by utility, see SERvIcE, 67. 
See also DISCONTINUANCE OF SERVICE. 


UNIFORMITY OF ACCOUNTING. 
Right to increase rates to secure uniformity in accounting, see Ac- 
COUNTING, 3. 


UNREASONABLE. 
See REASONABLENESS. 


UNUSED PROPERTY. 
Valuation of property not useful in public service, see VALUATION, 
22-27. 


UTILITIES. 
See PusLio UTILITIES. 


VALUATION. 
-I. In general, 1, 2. 
II. Purpose of valuation, 3, 4. 
Ill. Ascertainment of value or cost, 519. 
a. In general, 5—13. 
bv. Earnings as measure, 14, 15. 
ec. Sale price as measure, 16, 17. 
d. Taxation value as measure, 18, 19. 
P.U.R.1915E. 


INDEX. 1215 


VALUATION—continucd. 
IV. Nonphystcal elements tending to increase value or cost, 20, 
21. 
a. Overhead expenses, 20. 
6. Bond discount, 21. 
V. Valuation of particular kinds of tangible property, 22-38. 

a. Property not used or useful in public service, 22-27. 
bo. Land and building, 28. 
c. Working capital, 29-37. 
dad. Property not owned by utility, 38. 

VI. Valuation of particular kinds of intangible property, 39-—46. 
a. Going value, 39-42. 
0. Franchises, 43—46. 


I. In general. 


1. The reproduction cost method of valuation may be adopted in 
a rate case where no complete or accurate record of either the original 
cost or actual investment in the property of a public service company 
exists. Re San Jose Water Co. (Cal.) 706. 

2. The fact that a street railroad was constructed by a contractor 
upon a percentage basis was considered as a reason for the close scrutiny 
of reported costs in ascertaining the amount of capital to be taken as a 
basis in computing rates. Re Blue Hill Street R. Co. ( Mass.) 370. 


II. Purpose of valuation. 


3. The New Jersey Commission will not countenance a double stand- 
ard of valuation, one for the purpose of taxation and the other for the 
issuance of securities, where, by the state Constitution, property is 
taxable at ita full value, particularly where the utility has appealed 
from the assessment of its property by the State Board of Assessors, 
and obtained a reduction in the valuation on its own testimony that the 
value was less than that fixed by the assessors. Re Raritan River R. Co. 
(N. J.) 72. 

4. The Maine Commission did not make a valuation of warehouse 
property used in a business as a public utility, in authorizing a sale 
of property and the. issuance of stock in payment therefor, where a 
large part of the profits from the business sold come from non-utility 
enterprises in which the purchaser can continue to fix prices. Re Tyler 
(Me.) 691. 


iI. Ascertainment of value or cost. 


a. In general. 


5. The fair present value of a telephone plant was ascertained, 
for the purpose of fixing rates, by considering the elements of value, 
tangible and intangible, of the property used in the service, taking into 
account the fact that the plant was a going concern in successful 
operation, and including engineering, supervision, and interest during 
construction, organization, and general expenses, contingent expenses, 
P.U.R.1915E. 
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insurance, general contractor’s profit, promotion, and other develop- 
ment expenses, and working capital. Re Southwestern Teleg. & Teleph. 
Co. (Mo.) 1087. 


6. In ascertaining the amount of capital expenditures of a street 
railway company to be taken for rate-making purposes, comparison was 
made between the amount of bonds, approved by the Commission for 
less than the amount petitioned for, plus the capital stock authorized 
and issued and the permanent investment of the company, as shown by 
its balance sheet, filed in petitioning for authority to issue the bonds, 
and the estimated cost of the property made by an agent of the Com- 
mission, who made no allowance for overhead charges; and also be- 
tween an estimate of cost with an allowance for overhead charges, made 
by an engineer of the Commission at the time of the application for the 
rate increase and the permanent investments, as shown by the balance 
sheet at that time, and the prior estimate of cost made when petitioning 
for the bond issue. Re Blue Hill Street R. Co. (Mass.) 370. 


7. In determining the amount of capital to be considered as a basis 
for computing rates, comparison was made between the book value per 
mile of track of a street railroad company and other companies operat- 
ing in the state, with due allowance for widely different conditions 
affecting construction and equipment. Re Blue Hill Street R. Co. 
(Mass.) 370. 

8. In arriving at the amount of money actually invested in the 
property of a telephone plant by the stockholders, it is proper to 
compute dividends that should have been paid, where it appears that 
no dividends have actually been paid and that the money which would 
have otherwise been devoted to that purpose has been used for the 
development and extension of the plant. Re Valparaiso Teleph. Co. 
(Neb.) 578. 

9. In ascertaining the value of a telephone plant, items credited 
to capital stock and discount on stock and charged to investment, and 
which later are credited to investment and charged to contracts and 
licenses, and items representing no actual investment, entered on the 
books upon the transfer of the company, were rejected. Re Southwest- 
ern Teleg. & Teleph. Co. (Mo.) 1087. 

10. Indebtedness of a company cannot be included in the value of 
its property for rate-making purposes where the property covered there- 
by has already been included in the valuation. Re Hayward Water Co. 
(Cal.) 834. 

11. Improvements in a telephone plant due to a change from ground- 
ed to metallic circuit will not be valued for rate-making purposes 
until they have actually been made. Re Moweaqua Teleph. Co. (IIl.) 
857. 

12. The value of the property of a public utility for the purpose of 
determining whether a stock dividend is permissible will not be in- 
creased by the New Jersey Commission by an amount assumed to have 
been expended for legal expenses not otherwise included, where the 
proof as to such expenditures is not convincing, since the board does 
not look with favor upon applications for stock dividends, and will not 
P.U.R.1915E. 
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sanction the issuance of stock for such a purpose unless satisfied by 
positive proof that the value justifying the increase af stock proposed 
has been added to the property of the utility. Re Raritan River R. 
Co. (N. J.) 72. 

13. In valuing the property of a telephone company for rate-making 
purposes, the Nebraska Commission adopted the present value of the 
physical property as found by its engineer, where the property had heen 
acquired by a favorable purchase and there was an absence of records 
showing the value of the original property. Re Crownover Teleph. Co. 
(Neb.) 571, 


b. Earnings as measure. 


14. A Commission, in allowing in a rate case a return of 8 per 
cent upon a certain valuation, does not really fix a higher valuation 
because of the fact that the income produced by the 8 per cent re- 
turn will be capitalized in the public markets at 5 per cent in dealing 
with securities, where the 5 per cent capitalization is based on an un- 
regulated rate. Passaic v. Public Utility Comrs. (N. J.) 625. 

15. Charges made by warehousemen will be given little weight in 
determining the value of their property and the amount of stock which 
properly should be issued in payment therefor, since the value of prop- | 
erty is used to fix charges rather than charges to fix value. Re Tyler 
(Me.) 691 


c. Sale price as measure. 


16. The purchase price of a telephone property should not be ac- 
cepted as the sole measure of its value, for rate-making purposes. Re 
Crownover Teleph. Co. (Neb.) 571. 

17. In determining the fair value of the property of a public serv- 
ice corporation for rate-making purposes, the Wisconsin Commission 
will not claim a lower value on the property than it otherwise would 
by reason of the fact that the owners paid very little for it. Gates 
v. Bridgeport Toll Bridge Co. (Wis.) 602. 


d. Taxation value as measure. 


18. The New Jersey Commission, in arriving at the value of the 
property of a railroad company for the purpose of determining whether 
& proposed stock dividend is justified, while not bound by a valuation 
by an official board for the purpose of taxation, will assume that the 
true value was that fixed by the tax board where no other valuation 
has been made either by the company or the Commission. Re Raritan 
River R. Co. (N. J.) 72. 

19. The value of the property of a public utility fixed by a state 
board for the purpose of taxation, reduced on appeal on the testimony 
of the utility that the value of the property was less than that fixed 
by the taxation board, will not be assumed to be incorrect, on the theory 
that there were hidden values not taken into consideration in the valu- 
ation for the purpose of taxation. Re Raritan River R. Co. (N. J.) 72. 
P.U.R.1915E. 17 
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IV. Nonphystcal elements tending to tncrease value or cost. 
a. Overhead expenses. 


20. In valuing a reconstructed telephone company’s property as an 
operating plant for rate-making purposes, an addition of 15 per cent 
was made to the capital account to cover overhead expenses during 
construction. Re Gillespie Home Teleph. Co. (Tll.) 214. 


b. Bond discount. 


21. The amount of the discount on bonds sold by a public service 
corporation cannot be considered as part of the capital investment which 
is to be taken as a basis for fixing rates. Re Blue Hill Street R. Co. 
(Mass.) 370. 


V. Valuation of particular kinds of tangible property. 


a. Property not used or useful in public service. 


22. Unused service connections of a water company laid in a street 
' before paving at the request of the city should be included in the valua- 
tion of the plant for rate-making purposes. Re Hayward Water Co. 
(Cal.) 834. 

23. The value of an abandoned pumping plant used by a water com- 
pany as a material yard was allowed in the valuation of the property 
of a company for rate-making purposes, where the company could not 
supply other storage facilities at less cost. Re Hayward Water Co. 
(Cal.) 834. 

24. The value of an artificial gas plant constructed in accordance 
with the requirements of an ordinance passed by the board of trustees 
of a city should, so far as another city being supplied with natural 
gas is concerned, be amortized over a period of years, rather than main- 
tained to provide for the remote possibility of continued interruption 
in the natural gas transmission system. Re Southern Counties Gas 
Co. (Cal.) 197. 

25. Only one third of the value of the land of a telephone company 
and the cost of construction of cement sidewalks thereon should be in- 
cluded in the valuation of the company’s property for rate-making pur- 
poses, where it appears that the remaining portion was unoccupied, and 
located so as to be used for other purposes, and is not likely ever to 
be required for telephone purposes. Re Webster Teleph. Co. (S. D.) 516. 

26. Although a return upon the investment in an extension of a street 
railroad may not be denied on the ground that it was built contrary to 
the dictates of reasonable prudence and sound business judgment, except 
in a clear case, no allowance was made for the investment in a branch 
line which had been discontinued and was of no economic value to the 
state or the company. Re Blue Hill Street R. Co. (Mass.) 370. 

27. Tools used during the construction of a rural telephone plant do 
not constitute a proper charge in the capital account of the city plant, 
P.U.R.1915E. 


INDEX. 1219 


VALUATION—con tinued. 
unless the rural lines pay to the city plant some rental charges for their 
use. Re Webster Teleph. Co. (S. D.) 516. 


b. Land and building. 


28. The test for determining the value of the real estate on which the 
plant is located, in valuation proceedings for rate-making purposes, is 
what the real estate is worth on the market for any legitimate use to 
which it might be put in a competitive market with other available 
sites for that purpose, and not the price that a utility might be willing 
to pay for a parcel of real estate which it does not own and on which 
ite plant might be located, rather than to remove to another location. 
Re Peru Heating Co. (Ind.) 502. 


c. Working capital. 


29. A reasonable amount should be allowed for working capital in 
the valuation of a utility’s property, which should include the material 
and supplies which experience has shown to be necessary to be kept on 
hand, and enough cash to pay expenses until the collection of revenues 
provides a sufficiency. Re Auto Livery Co. (D. C.) 1. 

30. The cost price of materials and supplies which an auto-livery 
and taxicab company had on hand at the date of the valuation was 
included by the Commission in its allowance of working capital in arriv- 
ing at the value of the company’s property, where there was no sugges- 
tion that such amount did not satisfy the requirements of the company 
at that time. Re Auto Livery Co. (D. C.) 1. 

31. One half the sum paid in advance by an auto-livery and taxicab 
company for insurance was included by the Commission in its allowance 
of working capital in arriving at the value of the company’s property, 
where it appeared that the company distributed this item by charging 
an equal portion thereof to expenses monthly. Re Auto Livery Co. 
(D. C.) 1. 

32. One half the sum paid in advance by an auto-livery and taxicab 
company for licenses was included by the Commission in its allowance 
of working capital in arriving at the value of the company's property, 
where it appeared that the company distributed this item by charging 
an equal portion thereof to expenses monthly. Re Auto Livery Co. 
(D. C.) 1. 

33. A claim of one half of the amount of annual taxes as an allow- 
ance for working capital was excluded by the Commission in arriving 
at the value of an auto-livery and taxicab company’s property, on the 
ground that no capital was necessary for taxes that were not paid in 
advance, and that they should be accrued from charges to the income 
account monthly for payment at the end of the fiscal year. Re Auto 
Livery Co. (D. C.) 1. 

34. A taxicab company the present value of whose property was 
found to be $8,989 was allowed a working capital of $700, consisting of 
materials and supplies $100, prepaid insurance $75, prepaid licenses 
$25, and cash $500. Re Barnett Taxicab Co. (D. C.) 6. 

F.U.R.1915E. : 
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35. One twelfth of the gross annual income of a telephone company 
was held to be a reasonable allowance for working capital, in valuing 
its property for rate-making purposes. Re Southwestern Tcleg. & 
Teleph. Co. (Mo.) 1087. 

36. Funds necessarily kept out of use for working capital are prop- 
erly included in the valuation of the property of a water company for 
rate-making purposes, but where the cash balance of the company was 
$43.20 on January 1, 1914, $91.90 on January 1, 1915, and $899.25 on 
June 15, 1915, it was held that the sum of $3,000 was in excess of the 
average working capital withheld from use by the company. Re Hay- 
ward Water Co. (Cal.) 834. 

37. The sum of $4,000 as cash in hand to meet the regular expense 
payments of an auto-livery and taxicab company was held sufficient by 
the Commission in making an allowance for working capital in arriving 
at the value of the company’s property in view of the experience of 
similar companies. Re Auto Livery Co. (D. C.) 1. 


ad. Property not owned by utility. 


38. The value of transmitters, receivers and induction coils used 
by a telephone company were capitalized for the purpose of allowing 
a return thereon, although they were the property of another company, 
where a per cent of the gross iftcome was paid to the owner as a license 
charge. Re Southwestern Teleg. & Teleph. Co. (Mo.) 1087. 


VI. Valuation of particular kinds of intangible property. 


a. Going value. 


39. In the valuation of the property of a waterworks company for 
rate-making purposes, the property was valued as a going concern, 
but no separate allowance was made for going value. Re Hayward 
Water Co. (Cal.) 834. 

40. A claim for the allowance as going value of a sum for the value 
of services rendered by an officer of an auto-livery company, for which 
no salary was paid, was excluded by the Commission in arriving at the 
value of the company’s property, where it appeared that the company 
having but a nominal cash capital, the acquisition of its property re- 
sulted solely from the services of the officer, and that therefore their 
value was represented by the value of the property. Re Auto Livery 
Co. (D. C.) 1. 

41. The going value of a gas utility should be allowed in valuing its 
property for rate-making purposes, to the extent that it represents the 
fair present value of all the elements of its intangible property, includ- 
ing the right under its franchise to use its property for the purposes 
of its incorporation and in the public streets where it is locally author- 
ized to go, but excluding the commercial value of the franchise. Pub- 
lic Service Gas Co. v. Public Utility Commission (N. J.) 251. 

42. In a proceeding to determine the rates for hot-water heating 
service rendered by a plant valued at $42,454, an allowance of $7,546 was 
added for going value and working capital. Re Peru Heating Co. 
(Ind.) 502. 

P.U.R.1915E. 
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b. Franchises. 


48. In determining the value of a franchise of a public utility for 
security issuance purposes an amount was allowed to cover the assumed 
cost of obtaining it, in the absence of the proofs of the sum actually 
expended. Re Raritan River R. Co. (N. J.) 72. 

44. Franchise value cannot be considered as an asset of a utility for 
capitalization purposes. Re North Yarmouth Water Co. (Me.) 109. 

45. The fact that the charter right of a gas utility to charge reasona- 
ble rates sufficient to yield a net profit of 8 per cent on the value of its 
property is a valuable property right affords no ground for making an 
allowance for the commercial value of the nonexclusive franchise in 
ascertaining the value of the utility’s property for rate-making pur- 
poses. Public Service Gas Co. v. Public Utility Commission (N. J.) 
261. 

46. In valuing the property of a gas utility for rate-making purpos- 
es, no allowance can be made for the commercial value of a nonexclusive 
franchise, on the theory that the utility has a property right to con- 
tinue to charge high rates which have accorded a property value to the 
franchise, as reflected in the market value of its securities, as a result 
of the failure of the state to enforce its rights to regulate rates, since 
such failyre does not preclude the state from fixing a lower reasonable 
rate. Public Service Gas Co. v. Public Utility Commission (N. J.) 251. 


VALUE OF SERVICE. 
As basis of ratemaking, see RATES, 26, 27, 49. 


VALUES. 
Apportionment of, see APPORTIONMENT, 6, 7. 


VEHIOLES. 

See also AUTOMOBILES. 

Nature of right of common carriage on highways by means of, see 
HigHWways. 

Power of legislature to regulate vehicles on highways or to dele- 
gate such power of regulation to municipalities, see Lxais- 
LATURE, 1. 

Ordinances regulating a particular class of vehicles as discrimin- 
atory, see MUNICIPALITIES, 1. 

Power of municipality to regulate and license, see MUNICIPALI- 
Trxs, 3. 


VERIFICATION. 
Of complaint, see Preapmne, 3. 


VOLUNTARY RATES. 
Presumption as to reasenablences of rates voluntarily established, 
see EVIDENCE, 38. 
P.U.R.1915E. 
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VOLUNTARY RATES—continued. . 
Consideration of, upon application for increase in rates, see RATES, 
10. 
Increase of, denied after short time of operation, see RATEs, 24. 


VOUCHERS. 
Duty of public service corporation to issue vouchers for payments, 
see ACCOUNTING, 2. 


WAIVER. 

1. A waiver of a valid defense in favor of one of the plaintiffs to 
the action does not operate as a waiver of such defense in favor of the 
other parties to the action. Davis v. Watertown Nat. Bank (Tex.) 531. 


WAREHOUSES. 
Sale of property and franchise used in storage warehouse and gen- 
eral merchandise business authorized, see CONSOLIDATION, MER- 
GER AND SALE, 3. 
Security issues to rebuild warehouse destroyed by an earthquake, 
see SECURITY ISSUES, 12. 
Valuation of, see VALUATION, 4, 15. 


WASTE. 
Of natural gas through distributing system, see NaTuRAL Gas, 2, 8. 
Flat water rates as permitting, see RaTEs, 46. 
Duty to avoid waste of water supply, see Service, 79-81. 


WATER. 

Right of water company to increase rates to conform to its au- 
thorized charges in another city, to secure uniformity in ae- 
counting, see ACCOUNTING, 3. 

Accounting by water company operating its plant in connection 
with a machine shop, see ACCOUNTING, 10. 

Accounts of municipal water plant to be kept separate, see AC- 
COUNTING, 11. 

Impairment of contract to supply water by order providing for 
new classes of service, see CONSTITUTIONAL Law, 7. 

Impairment of obligation of contract to supply water at specified 
rates by order changing rates, see CONSTITUTIONAL Law, 8. 

Delegation of power to Commission to regulate water rates, see 
CONSTITUTIONAL Law, 15. 

Abandonment of right to regulate water rates by nonsuer, see 
CONSTITUTIONAL Law, 16. 

Validity and enforceability of franchise provision to place and main- 
tain fire plugs at places designated by municipal authorities, 
see CONTRACTS, 1. 

Amount allowed for depreciation of plant, see DePRiEcIATION, 22, 23. 

Free service, see DISCRIMINATION, 16, 18. 

Conclusiveness on Commission of. finding in another case as to 
depreciated reproduction cost of waterworks property, see 
EVIDENCE, 2. 

P.U.R.1915E. 
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Security for payment of bills, see PayMENt, 8-21. 

Individual supplying, to a limited number of buildings as public 
utility, see Pusitic UTILITIES, 4. 

Rates for, see Rates, 41-52. 

Amount of return on investment in waterworks property, see 
ReETuRN, 38, 39. 

Security issues, see Securrry Issues, 1, 18, 23, 24. 

Service by company, see SERVICE, 8, 9, 15-17, 19-21, 67-83. 

Valuation of property of water company, see VALUATION, 22, 23, 
36, 39. 


1. The contention by a water company that an order of the cor- 
porate authorities that it lay a water pipe on the bed of a river is 
unreasonable because such pipes would be carried out by the ice, is 
disproved by the fact that a private water company maintains a line so 
located. Marlinton v. Marlinton Service Co. (W. Va.) 277. 


WATER RIGHTS. 
Security issues for payment of undeveloped water power, see SE- 
ouRITY Issues, 17. 


WEAR AND TEAR. 
As an element of depreciation, see DEPRECIATION, 1. 


WEARING VALUE. 
To be considered in fixing rate of depreciation, see DEPRECIATION, 7. 


WHOLESALE ELECTRIC COMPANY. 
Conditions imposed on authorized merger with retail companies, 
see CONSOLIDATION, MERGER, AND Sag, 1. 


WORKING CAPITAL. 
Allowance for, in valuation, see VALUATION, 29-37, 
P.U.R.1915K,. 
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